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TRIBUTE OF RESPECT 


To THE MemorY OF THE LATE ATTORNEY-GENERAL, Marion’ 
A. BALDWIN, DECEASED. 


Montaomery, March 1, 1866. 


A meeting of the members of the Bar of the Supreme 
Gourt: was held on the morning of the 22d ult., pursuant 
to previous notice, in the court-room, Hon. William P: 
Chilton presiding as chairman, and J. W. Shepherd acting 
as secretary. The chairman haying stated the object of 
the meeting, Hon. Jno. D. Phelan offered the following 
resolutions, and moved their adoption : 

‘“* Whereas, it has pleased Almighty .God, since the last 
term of this court, to remove from.our midst Marion A; 
Baldwin, with whom, as the able and admirable Attorney 
General of the State of Alabama, we have been associated 
for so many years : 

“ And whereas, we deem it both a duty and a melancholy 
pleasure to offer some becoming tribute of respect to the 
memory of one whom, while living, we valued and ad- 
mired so much, not only for his learning, diligence, and 
great efficiency as a publie officer, but also for those at- 
tractive qualities which eminently: distinguished him as a 
man and a companion : 

“ Therefore, be it resolved, by the Bar of the Supreme 
Court of Alabama now assembled— 

“1, That in the death of the late Attorney General, the 
State has sustained the loss of a public oflicer deservedly 
distinguished for professional learning, skill, and fidelity, 
whose solid talents, ripened by long experience, and adorned 
with so much candor and amenity of manner, had for many 
years commanded the admiration and confidence of the 
Bar, the courts, and the country. 

“2. That while we, in common with the country, de- 
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plore the loss of so v aluable a pub lie oflicer, it is as an as- 
sociate and friend that we. his professional brethren, feel 
his loss most severely. Few men had so many friends, or 





friends so warmly attached ; and the cause of this was found 
in the fact, that he himse!f was of a most kind and genial na- 
ture, and very steady and active in hisfriendships. He wasa 
man prudent and cautious, yet firm and decided ; warm in 
his affections; genial in his temperament ; exact and pune- 
tual in the discharge of all his duties ; high-toned, honora- 
ble, and patriotic in all his purposes. The death of such 
& man is a just occasion for scrrow. 

“3. That we deeply sympathize with his family and 
friends in their bereavement, nes as a public token thereof, 
we will wear the usual badge of natin. 

“4, That the Supreme Court be pespeotfully requested, 
by the Chairman of this meeting, to allow a copy of these 
resolutious to be spread on the minutes of the court ; and 
that a copy of them be communicated, by the secretary, 
to the widew o 

The resolutions were unanimously adonted, and were 
presented to the Court, on its meeting at a later hour in 
tue morning, by the Chairman. In responding to the ap- 


U 
f the deceased.” 


2 my § 
plication, Cuter Justice Waker delivered the following 
remarks : 

“ My acquaintance with the late Attorney-General, Ma- 
rion Aucustus Baldwin, commenced in 1845, and continued 
up to his death. This long acquaintance, which was, for 
the greater part of the time, intimate and familiar, and 
often assumed a confidential character, enables me to speak 
of him with greater particularity than is usual on such 
occasions. I shall ivasheie, perhaps, say more than will 
be appropriate for the usual ena in our Reports. 

“He was born on the 13th August, 1813, and died on 
the 16th August, 1865, being fifty-two years and three 
days old. Death found him but little past the meridian 
of life, in the full maturity and unimpaired vigor of fine 


intellectual faculties, and in the zenith of his capacity for 


usefulness to his friends, his family, and his country. Green 


county, Georgia, was the place of his nativity ; ; but he 
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was brought by his parents to Montgomery county, Ala- 
bama, in 1816, when about three years of age, and in that 
county thenceforward continued to reside up to the time 
of his death. He was educated at the University of 
Alabama, receiving his degree of Bachelor of Arts in 1835, 
and that of Master of Arts about 1840. Tle was thus, em- 
phatically, an Alabamian : was reared, educated, lived, and 
died, in Alabama. He commenced, and for some time 


prosecuted the study of the law, in the city of Montgomery, 


with the Hon. John A. Campbell, recently an Associate 
Justice of the Supreme Court of the United States, and 
the Hon. George Goldthwaite, some time the Chief 
Justice of the Supreme Court of Alabama: and continued 
the study, until his admission to the Bar in 1886, with the 





Hon. Benjamin Fitzpatrick, lis uncle, at the residence of 
that distinguished gentleman in Autauga county. He 
commenced the practice of his chosen profession in the 
] 


: : 
1 lnmediate success 3 and 


city of Montgomery, meeting wit 
his pursuit of it, in the same place, with industry and 
ability, was arrested after the lapse of nearly thirty years, 


only by the stern and inexorable mandate of death. He 
was for some time in partnership with the Jlon. Jas. Ee. 
Belser, whose talents and virtues so much adorned the Bar 
of the State, and elicited so much of popular admiration 
and love, and whose death his friends and acquaintances 
have not yet ceased to lament. Afterwards, and at the 
time of his death, he was in partnership wich the Hon. 
Abram Martin and P. T. Sayre, Esqr., who survive to re- 
egret his loss, 


‘ 7 
i 


“First elected Solicitor by the General Assembly at the 
session of 1843-4, he became Attorney General of the 
State by the removal of the seat of government to Mont- 
gomery in 1847; and was regularly re-elected, at the ex- 
piration of each term of oflice, up to the time of lis death, 
but was not appointed an officer of the Provisional Gov- 
ernment which wasestablished in July last. Ile was the old- 
est prosecuting officer in the State, and had been a prosecut- 
ing officer longer than any other man ever has been in this 
State; thus demonstrating that he possessed a capacity 
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and fitness for the office of so high an order, and discharged’ 
its duties with so much fidelity and ability, as to overcome 
the spirtt of change, which, to the public detriment, has 
characterized the State in the selection of officers con- 
nected with the administration of justice. He entered upon 
his. duties as Attorney General in the Supreme Court, at 
its January term, 1848; and from that time his clear and 
lucid arguments, and elaborate array of authorities, were 
the useful helps of the Court in the administration of the 
criminal law. His briefs and arguments:in State cases, 
which will be found in 26 or 27 volumes of our Reports, 
commencing with the 13th volume Alabama Reports, New 
Series, will long attract the attention of the student, who 
will often be compelled to pause and pay a merited tribute 
to the thoroughness of his learning in the criminal law, 
the carefulness and industry of his research, and his clear 
and accurate perception of the-legal points presented by 
each case. In so long a course of able argumentation of 
questions of criminal law, traeing its principles back to 
their sources in the ancient common law, and noting the 
changes which have been effected by improving civilization, 
constitutions, and statutes, he has contributed.much to the 
moulding of the criminal jurisprudence of the State, and 
to its amelioration and imprevement. His intellect and 
learning thus impressed on the penal laws of the State, and 
his name thus identified with.the numerous cases extending 
through so long a period of time, his fame has an enduring 
memorial, his learning and official fidelity.a permanent tes- 
timonial, and his professional character is enshrined in the 
annals of one branch of the law. 

“ Wis career'as Attorney General commenced when the 
bench of the Supreme Court was composed of Henry W. 
Collier, Chief Justice, and E. 8. Dargan, and William P. 
Chilton, Associates Justices ; and continued, without inter- 
ruption, for a period of more than. eighteen years, during 
which time the bench was filled, under different or- 
ganizations, by Henry W. Collier, E. S. Dargan, W. P. 
Chilton, Silas Parsons, Daniel Coleman, D. G. Ligon, 
George Goldthwaite, John D, .Phelan,. Lyman..Gibbors, 
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S. F. Rice, A. J. Walker, Geo. W. Stone, and R. W. Walker. 
‘What a striking exhibition of the mutability of human 
life, human associations, and human fortunes, is afforded by 
this brief review of the connection of our deceased friend 
‘with the Supreme Court! Through how many different 
organizations of the bench did he live and discharge his 
- official duties! How many Judges who, from this high seat 
‘of justice, heard his arguments, and whose spirits com- 
‘muned with his in its love of justice and respect for the 
-majesty and dignity of law, preceded him to the tomb! 
Through all these changes, he enjoyed, not only the res- 
pect and confidence, but, as it is believed, the personal 
friendship of the Judges. His -reputation as:a . profound 
criminal lawyer, and as a faithful, industrious, honest, just, 
and humane officer, will:survive as long as our Reports are 
preserved; and his-virtues as a man, and his inestimable 
worth as a friend, avill be cherished as long as the hearts 
of those who were associated:with him in the administra- 
tion of law in this:tribunal shall pulsate. What a compli- 
ment to him as a man and an officer—what a demonstra- 
tion of his virtues, his amiability, .his honorable and gen- 
tlemanly bearing, his purity of character, and the stead- 
fastness of his friendship, is afforded by the fact, that he 
enjoyed the friendly regard, respeet, and confidence of so 
many Judges, in-the intimacy and closeness of the contact 
produced by their official relations! 

‘‘Marion A. Baldwin was a man of clear and perspicuous 
intellect, remarkable for his strong common sense and prac- 
tical judgment. He was;possessed of fine reasoning capa- 
-city, and had powers of language and illustration abun- 

-dantly adequate:to the correct, orderly, and forcible ex- 
pression of his ideas, and the development and array of his 
arguments. He-was gifted with a genial humor, which, 

-controlled by good.taste and good judgment, enlivened his 
arguments, without impairing the dignity of his speech, 

‘and which, with the concurrence ef other qualities, made 
him an interesting and entertaining companion. Study 
and long experience gave him great proficiency in the 
*knowledge of the «criminal law, and skill and prom™tn22s8 
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in the application of its principles ; and by the aid of these 
acquiremeuts he was very effective in the forensic contests 
which occurred in his peculiar department of nisi pris. 

“His social qualities were of a high order. He was 
warm, confiding, true, and steadfast im-his friendship, and 
possessed a remarkable capacity for attaching others by 
ties that were rarely broken. The enduring -adhesiveness 
of the attachments which he elicited is aptly illustrated by 
a fact stated by himself.. Whenever he was a candidate 
before the General Assembly, he found among the mem- 
bers his University associates, never less than five, and 
never failed to receive their unanimous support in spite of 
the political antagonisms which intervened. 

“ He was the contemporary and classmate at the Univer- 
sity of C. C. Clay, Jr., L. P. Walker, A. B. Meek, James D. 
Webb, Frank Beck, Jere. Clemens, George D. Shortridge, 
Thomas A. Walker, and several other distinguished gentle- 
men, whose friendship for him, it is believed, was never in 
any instance interrupted, until the golden chain was for- 
ever severed by death. 

‘Our deceased friend seemed never ambitious of distinc- 
tion as a politician. He sought no honors, save those which 
his profession gave. . He was firm in his political convic- 
tions, and decided in the expression of them; but, at the 
same time, he was charitable and tolerant towards others, 
and received in turn a reciprocity of charity and toleratien, 
his associations and friendships being but little disturbed 
by political antagonism. 

“As the constitutionally appointed adviser of the officers 
of the Executive Department of the State Government, the 
duties of the Attorney-General were, for the last four or five 
years, arduous and important. His opinions were prepared 
with great care, and after thorough examination and delib- 
eration. They were able, and received in every case, it is 
believed, the acquiescence of the officer asking his advice. 
It is apparent from these opinions, that the reliability of 
his judgment, and the accuracy of his learning, were not 
confined to the criminal law. He stated not long before his 
death, that these official opinions were preserved; and : 
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their ability and usefulness, when like questions again arise, 
will probably demand their publication at some future day. 

“He was married in June, 1843, to Miss Celia Fitzpat- 
rick, whom, with nine children, he leaves surviving him. 
The members of this Court join the gentlemen of the Bar 
in expressions of condolence and sympathy to the bereaved 
widow and children. 

“Our brother lawyer, our genial companion, our true 
and trusty friend, is gone. We. shall not again hear his 
voice in the forum, or in the social circle. While we lament 
his death, and cherish his memory, let us strive to imitate 
his virtues, and emulate his usefulness ; and especially let 
us be to each other, as he was to us, charitable, kind, and 
forbearing.”’ 

“Tt is ordered by the Court, that the resclutions be en- 
tered on the minutes.” 
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CASES ARGUED AND DETERMINED 
AT THE JUNE TERM, 1860. 
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BEAN vs, BEAN'S ADIM’R. 


[BILL IN EQUITY FOR ACCOUNT, PARTITION, AND DISTRIBUTION oF DE- 


Muliifariousness,—A Dill, tiled by a widow, jointly with her only child 
by her first husband, against the edministrator aud heirs-at-luw or her 
second husband, asking an aecount of the hire ef certain slaves, in 
Which the widow had a life-estate at the time of her first marriage, 
curing the period of her second tisband’s possession of them, a parti- 
tion of the slaves between her aud her child. and the recovery of her 
distributive share of her second Jimshband’s estate,—is undtifariens. 
since it asseris separate and distinet rights, in which the complainants 
have no connnunity of interest. 

Dismissal for multifariousness.—-Mithough the chancellor seldom 
should, he nevertheless may, sua sporte, disuiss a bill for multifart 
ousness; and if the objection really exists, the appellate court will 
not reverse his decree. 


APPEAL from the Chancery Court of Pike. 
Heard before the Hon. Wapr Keyes. 


TuE facts of this case, as disclosed by the averments of 
the bill, are these : Alley Riley died, in 1829, in Autauga 
county, Alabama 5 and by his last will and testament, which 
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was duly admitted t to probate after his death, devised and 





bequeathed to his widow, Mrs. Doreas Riley, a life-estate 
in all hig property, consisting of lands and slaves. The 
estate was duly administered, and the property passed into 
the possession of the widow, who, in 1840, married one 
Jackson Mallet. Mallet died in 1845, intestate, “leaving 
no property of much vale, except the life-estate of said 


Doreas in said slaves, and another slave purchased by her,. 


piior to herinarriage with him, with the proceeds of her said 
lite-estate 3” luis widow and an only ehild by her, Charles 
Mallet, being the distributees of his estate. In 1846, the 
widow married one Alexander Bean, having in her posses- 
sion all the slaves which she had reeeived under the will 
of her first husband, together with some other property. 
which had been purchased with the proceeds of their labor ; 
all of which went into the possession of said Bean en his 
marriage, and were used and enjoyed by him up to the time 
of his death, which oceurred in 1855. 

In Mareh, 1857, Mus. Doreas Bean and Charles Mallet 
filed their bill against the personal representatives and heirs- 
ut-law of said Alexander Bean; alleging, in addition to the 
iacts Rac stated, that the marital rights of Jackson Mal- 
let attached to the property in which the sail Dorcas had 
i life-estate at the time of her marriage with him; that 
lris estate iad never been settled and distributed, but had 
remained together undivided, and was ready for settlement ; 
that the respective interests of the complainants in said 
estate had never been ascertained or set-apart to them, but 
the entire undivided property had been used and enjoyed 
hy said Bean during his marriage with said Doreas ; and 
that said Bean’s marital rights had never attached to said 
property, because he had never reduced to possession any 
particular ascertained portion thereof. ‘The prayer of the 


bill was, that the personal representative of said Bean “ be 
required to account for the hire of said life-estate slaves 
during the time said Bean had them in his possession, 
receiving and appropriating their hire; also, that the said 
slaves, with the other. property purehased with the pro-. 
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ceeds thereof, be divided between complainants, and the 
right to the share of each, when ascertained, be vested in 
them respectively, according to the terms of said Riley’s 
will, and the law governing the distribution of the same, 
as part of the estate of said Mallet; also, that complain- 
aut Doreas be decreed her portion of the estate of said 
Bean, and for such other and further relief as the nature of 
complainants’ case may require.” 

Tie chaneellor dismissed the bill, sua sponte, for multi- 
fariousness; and his decree is here assigned as error. 


Pren & Beinock, for appellants. 
Il. W. iltLyiarp, contra. 


A. J. WALKER, C. J.—One of the objects of this bill 
is to reeover the interest of Doreas Bean in the estate of 
her deceased husband, Alexander Bean. In that branch of 
the case, Charles Mallet, the co-complainant of Dorcas 
Bean,. has not the slightest interest, and he has no connec- 
tion with it. For the purposes of this opinion, we will 
concede to the complainants, without deciding the ques- 
tion, that upon the facts alleged the two complainants were, 
as distributees of the estate of Mallet, vested with a joint 
ownership in the property, which was originally derived 
from the estate of Riley, and the accessions to it. This 
being conceded, the complainant Charles Mallet may have 
aright to recever from the estate of Bean for the use of 
his moiety of the property. But the other complainant, 
Dorcas Bean, can have no such right ; for, by the inarriage 
in 1846, to Alexander Bean, and the reduction to posses- 
sion by the husband, the latter became entitled to his wife’s 


personalty, aud to the usufruct of her real estate during 
the coverture. If she hada separate estate in the property, 
(which the bill does not-show,) it is not affected by our 
married woman’s jaws, aud the husband’s representative 
vould not be responsible to her for the income, rents, and 
profits, which she had permitted him to receive during the 
soverture.— Roper v. Roper, 29 Ala..247. There is no point: 
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ot view in which Dorcas Bean is interested in the recovery 
ior the use by her husband of the property which she and 
her co-complainant had at the time of her marriage; and 
the same thing is true as to property procured with the 
proceeds or income during the marriage. There is, there- 
fore, not the slightest interest in Dorcas Bean, so far as the 
right of her co-complainant to recover for the use of the 
joint property is concerned. The bill seeks nothing so far 
us the property itself is concerned ; for it is in the posses- 
sion of Doreas Bean, and dves not seem to be even claimed 
by the heirs or representatives of Bean’s estate. 

The bill, then, does not make out a case of any commu- 
nity of interest in the two complainants, but is designed to 
enforce rights distinct, unconnected, and having no relation 
to each other, and net such as to make it even a matter of 
convenience to consider them together. Such a bill is mul- 
tifarious. 

[2.] It is objected, that the chancellor dismissed the bill 
ior multifariousuess in the absence of a demurrer. It is 
rarely advisable that a chancellor should, sea sponte, dismiss 
a bill for such acause; still, this court has decided, that he 
may do so, and that the decree will not be reversed, if the 
objection really exists.—J elder v. Davis, 17 Ala. 418. The 
decision referred to is well sustained by the authorities, and 
we are content to abide by it.—1 Dan. Ch. PL. and Pr. 397 ; 
Story’s Eq. Pl. § 2844; Greenwood v. Churchill, 1 M. & 
Kk. 546; 3 Howard, 414i; 10 Onio, 456. 


Decree aftirmed. 


POLLY vs. McCALL. 
[ACTION TO KECOVER DAMAGES FOR OVERFLOW OF LAND. | 


». Admission of one Cefendant, in action against two.—In an action against 
4vo defendants, the admissions of one, being competent evidence 
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against the maker, cannot be excluded from the jury on motion ; his 
co-defendant must limit their operation by a request for proper in- 
structions to tho jury. 
Proof of written notice—In an action to recover damages for over- 
flowing land, proof of a written notice by plaintiff to defendant, re- 
quiring an abatement of the ditch and levee by which the overflow 
was caused, being collateral to the issue, is within the exception to 
the general rule in regard to the proof of writings; and the contents 
of such notice may be proved by oral testimony, without producing 
the writing, or accounting for its non-production. 

. Preseriplive casement.—A tolerated or permissive user of an easement 

can never ripen into a title by prescription, while a user which is ad- 
verse, independent, or as of right, if continued for a period corres. 
ponding with tho statutory bar to aright of entry upon land, will 
confer an absolute right; but the use of a ditch and levee on a party's 
own Jand, which is in itself rightful, cannot confer a prescriptive 
right to injurionsly overflow the lands of an adjacent proprietor 
many years afterwards, when the ditch has beeome gradually filled 
up with the sand and dirt accumulated and deposited therein by the 
continued flow of water. 

Limitation of action. —Under tho provisions of the Code, (§ 2481, subd. 
6,) one year is the bar to an action to recover damages for overtlowing 
lands. 

d. Damages and evidence.—In an action to recover damages for overflow- 
ing lands, a recovery cannot be had for injuries accruing after the 
commencement of the suit; but evidence of su¢éh injuries is admis- 
sible, with a view of affording information to the jury of the conse- 
quences of the diversion under similar circumstances before suit 
brought. 

6. Burden of proof.—if a person diverts water from its natural channel, 
by means of a ditch and levee on his own lands, and thereby inju- 
riously overflows the lands of an adjacent proprietor; and this in- 
jury continues, without increase, for ten years,—the jury may infer 
froin these facts, in the absence of all other evidence, that the use 
Was adverse, and of right. 

Charge io jury, if correct, must be given as asied.—Since the statute 
(Code, § 2355) imperatively requires, that a charge to the jury, if cor- 
rect and not abstract, must: be given in the language in which it is 
asked, the doctrine of error without injury cannot be applied to the 
refusal of such charge, although the legal proposition embraced in it 


was substantially enunciated in another charge given by the court. 


APPEAL from the Cireuit Court of Lowndes. 
Tried before the Hon. Ronerr DovGuenry. 


Tuts action was brought by Mrs. Mary McCall, against 


Thomas Polly and James Kk. Whitman, to recover damages 
for the overflowing of plaintiff’s lands by the defendants’ 
diversion.of water from its natural channel. The defend- 
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ants pleaded “the general issue, and the statute of limita- 
tions,” in short by consent; and the cause was tried on 
issue joined on these pleas. The facts of the case, as 
stated in-the bill of exceptions, are these : 

“The plaintiff proved her possession and ownership of 
the lands described in the complaint, and then offered evi- 
dence showing that one Abercrombie owned lands adjoin- 
ing hers on the west and north; that the defendants’ lands, 
which cornered hers on the.north-west, were once owned 
by one Bethea ;, that a peng branch, which arose ona 
different part of plaintifi’s plantation, flowed northward 
through Abercrombie’s eh on the west, and then through 
Bethea’s said lands, and, in its natural flow and condition, 
did not, nor did any of the waters from the same, ever run 
upon or through any part of the lands of plaintiff de- 
scribed in the complaint ; that said Bethea, in 1841 or 
1842, cut a ditch, and threw up a levee on the north side 
thereof, along the south line of his said land; that said 
ditch and levee ran east and west, and terminated near the 
north-west corner of plaintifi’s said lands, commencing at 
‘a point west of said branch, and crossing the same nearly 
at right angles; that there was a break, or channel, leaving 
said branch about eighty yards iin said ditch, running 
in a north-eastern direction, aud intercepting Bethea’s line ; 
but the evidence was conflicting, as to hcthaie this: break 
was a natural channel, existing before said ditch was made, 
or whether it commenced aiter said diteh was made, aud 
was caused by the damming up of the waters of the branch 
by the ditch and levee. The evidence was also conflicting, 
as to whether or not Bethea, when lie built the diteh and 
levee, left an opening at the original channel for the water 
to pass through ; but the evidence showed that he left no 


such opening for the water passing through the break, and 
that none of the waters of said branch in their natural 
flow, either through the brenk or through the original 
channel, ever ran upon the plaintiff’s said lands; and that 
the water which naturally ran upon Bethea’s said lands, or 
it least a large portion of the same, wes diverted from his 
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iands by said ditch and levee, and thrown at the corner ot 
plaintiff’s lands above mentioned. The following diagram 
shows the relative positions of said lands, branch, ditch, 
break, &e.: 


N. 
| 
| 
| 


Bethea’s Land. 
= Abererombie’s Land. 
* Diteh and Levee. 


“ee | 
_ ne Se I: 
de 


4, 
S } 
' 


MeCall’s Land. 


Abercrombie’s Land. 
S 

“The evidence further tended to show, that when said 
ditch and levee were originally constructed, the water 
thereby diverted from Bethea’s land was nearly all thrown 
upon the lands of Abercrombie, at the point marked A, 
which was lower than plaintiff’s adjoining lands; but that 
a little water would run upon the corner of plaintiff's 
Jands, near said point, in time of floods, although no per- 
ceptible damage was thereby done to plaintiff’s seid lands 
until the year £857; and tliat the low place at said point 
on Abercrombie’s land had become filled up, about the be- 
ginning. of the year 1857, by the sand and gravel which 
had been thrown upon it by said water, until it became 
higher than plaintiff’s adjoining land, and the water then 
began to flow in. large quantities upon plaintiff’s land, 
bringing with it large quantities of sand, which was depos- 
ited upon plaintiff’s land; and that said land, whieh was 
in cultivation when said ditch was dug, and from that con- 
tinuously up to the beginning of this suit, was thereby 
damaged and injured. The evidence further showed, that 
in 1842, and for more than ten years afterwards, the de- 
fendant Polly acted as Abererombie’s agent as to his lands 
at the point in controversy ; and the plaintiff proved an 
Admission by said Polly, made in 1844 or 1845, that Be- 
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thea’s diversion of water by said ditch and levee greatly 
injured both plaintiff and said Abercrombie, and was a 
great outrage ; that Abercrombie, in 1843, had sued Be- 
thea for the damage done to his land by said ditch and 
levee, and had recovered $50 damages; that Bethea then 
promised to abate the ditch and levee, and to allow the 
water to flow in its natural channel ; and that he did some 
work for that purpose in 1845-46, which was ineflectual. 
The defendants objected to the admission as evidence of 
Polly’s said admissions ; the court overruled the objection, 
and admitted the evidence ; and the defendants excepted. 
The plaintiff also proved, by the admissions of said Polly 
in 1849, that Bethea was then promising to abate said 
ditch and levee, and thereby to prevent the diversion of 
said water as aforesaid. 

‘The evidence further showed, that said Bethea died in 
1851; that in January, 1857, the devisee under his will 
sold said lands to the defendants, who immediately went 
into the possession thereof, and owned and held them ever 
since. The evidence also tended to show, that, although 
said Bethea made some ineffectual attempts to turn the 
water from plaintiff’s land, he never did so; that, although 
the ditch dug by him nearly filled up by the lapse of time, 
yet he suffered and permitted said levee to remain; that 
the obstruction thereby caused to said waters continued to 
divert them at the point above mentioned, and the same 
was suffered and permitted to continue until the defend-. 
ants became the owners of said lands ; and that they suf- 
fered and permitted the same to continue up to this time, 
although they could have prevented said water from flow- 
ing upon plaintiff’s said land, by removing the obstructions 
aforesaid, and permitting the water to flow in its natural 
channel upon their own land. The plaintiff offered a wit- 
ness who testified, that in March, 1857, as the agent of the 
plaintiff, he handed the defendants a written notice from 
the plaintiff, notifying them that their continuance of the 
obstruction of the natural flow of said water was injuring 
her lands, and requiring them to remove or abate the same. 
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The defendants thereupon objected to the witness testify- 
ing in relation to said notice, unless the writing was pro- 
duced, or its absence accounted for. The defendants had 
not been previously notified or requested to produce the 
writing ; but they were in court when the objection was 
made, pee the plaintiif’s counsel then stated, that he wished 
them to, produce it, if they had it. The court overruled 
the objection, and the defendants excepted. The witness 
further testified, that about the same time, as the plaintilf’s 
agent, he had given the defendants a verbal notice to the 
sume effect. 

“The plaintiff proved, separately, the damage sustained 
by her in the use of said land overflowed by said water, 
and in the injury to her crop growing thereon, during the 
period of one year before the commencement of the suit 
and also the damage done to the land during the same 


period; and then offered to prove the injury to the land by 


4 


the overflowing thereof since the commencement of the 
suit. The defendants objecting to the allowance of this 
proof, the court thereupon decided, that the plaintif? could 
not recover for any injury or damage since the commence- 
ment of the suit, but that the evidence might be admitted 
with the view of throwing light upon the question as to 
the injury or damage within one year before the suit was 
brought, and for this purpose alene; and then overruled 
the defendants’ objection, and admitted the evidence tor 
this purpose ; to which the defendants excepted. The court 
also stated, at the time of adinitting this evidence, that the 
jury would be instructed on the subject at the proper time; 
ang! in charging the jury, the court distinctly told them, 
that the plaintiff could not recover for any imjury or damage 
done or sustained since the suit was brought, but, if enti- 
tled to recover at all, could only recover such damages as 
had accrued to her withi in one year before the suit. was 
brought. 

“There was no evidence in the case showing, or tending 
to show, that said Bethea, or any other person, ever claimed 
or asserted any right to overflow the lands of plaietil’ or 
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‘said: Abercrombie by said ditch end levee, except the evi- 


dence above set out. The defendants insisted on the trial, 
that the plaintifi’s right was barred by the adverse enjoy- 
ment and user of the ditch and levee by Bethea and those 
ciaiming under him. The court charged the jury, among 
other things, ‘that neither Bethea, ner those who held 
under hin, could aequire the right to overtlow the plain- 
s lands by prescription, unless they satisfied the jury 
by the evidence, not only that he or they had overflowed 
plat mtii’s lands for period of ten years before this suit 
was brought, but that this was doue as of right; and tha 


the burden of showme this allirmatively Was upon the 


rss 


party sciting up the prescription.” The defendants excepted 






j 

to tliis charge, end then requested the court to instruct 
the jury asioliows: (ist.) “That if the ditch and levee 
erected by Bethea in ISt1—d2 flowed water or sand upon 
wiaintifl’s lands, and she knew that facet, and that this flow 
of water and sand commenced at a period, and coutinned, 
more than ten years before the commencement of this suit, 
wn the phuntuf is not entitled to recover” (2d.) ‘That 
ary complained of occurred more than one year 
before the beginning of this suit, then the plamtii is not 
to recover’ The court refused each of these 
charges, end the defendants exeepted to the refusal.” 

The rulings of the court to which escuptions were re- 
served by the defendants, as above stated, are now assigned 


as crror. 


J. EF. Creugnts, with whom were R. M. Wittiansoy, 


and GEO. S. Cox, ter appellauts.—1. This court erred in 
wlowine the tatntif’s Witness to speak of the Written 


t producing the paper, or accounting for its 


absence —Doyhkin, Meltae d& Foster ve. Collins, 20 Ala. 230 3 


notice, withou 
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that the witness further testified to the service of a verbal 
; ; : 


. } 4 eee. 7S 1 Pe. Paes ft 21, 
Notice, did not cure the error in the acmission ef tie 


evidence; for that would be to allow the witness to decide 


“pon ibe cilect of ‘aucun notice. 
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The admissions of "Polly _ 4S843 were illeeal aud 
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relevant, and ought to have been excluded. 

3. The admission of proof as to the damage done after 
the commencement of the suit, was without leeaul authority 5 
and the iajary done by if was not cured by the charge of 


the court—Langford ve Ousley, 2 Bibb, 215; Shaw 


Ltheridge, 3 Jones’ Law, 3003 Duncan v. Markley, Sees 
276. 

The charge aii by the court instructed the Jury, in 
ve that the defendant was bound, in order to make out 
1 } 
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His pUese! ‘Ipt tive rieht, to adduce other evidence than the 


user itself; thereby violating the recognized prine!ple, that 
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the j jury lay prestine the aser to have been of vight from 
the mere fact that it was enjoyed fora nn of Ten years.— 
Esling ¢ Wiliams, 10 Barr, 1263 Stece v. Burden, 24 Ala. 
130, and authorities there cited. As to a pres riptive right 
to divert water from its natural channel, see BMiddleten v. 
Gregorie, 2 Rich. 631; Tyler v. bilkinson, 4 Mason, 397: 
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egal propositions, each of which is firmly established by a 


i 


long chain of adjudications: ist, that, in order to give a 
title to an easement by prescription, the enjoyment must 
be as of right; and, 2d, that the burden of proving this 
rests on the party who sets up the preseription——1 Greenl. 
Ey. § 539; Angell on Water-Courses, §§ 216-221 ; Drow 
v. King, 5 Metealf, 1813 Sargent v. Bullard, 9 Pick. 251; 
Blebane v. Patrick, 1 Jones’ Law, 253 Ingraham v. Lough, 
ib, 393 Felton v. Simpson, 11 Tredell, 85.3 Angell on Lim- 
itations, § 390. The charge does not, either expressly or 
by implication, withdraw from the jury the right to consider 
all the evidence in determining whether the enjoyment was 
of right; and if the defendants feared that 1t might mislead 
the jury, they should have asked for an explanatory charge. 
Living v. Sanford, 19 Ala. 6053 2S Ala. 200. 

4. The first charge asked, if given, would have author- 
ized a verdict for the defendants, although the jury might 
have beheved from the evidence that Bethea always adinit- 
ted the wrong, and promised every year to remove it. 

5. The second charge asked confounds the injury with the 
damages. The injury of whieh the plaintii? complained 
was the diversion of the water, while she claimed the 
damages resulting froin that injury. The fact that the 
injury—v. ¢., the tort, or wrongful act, by which the dam- 
age was subsequently eaused—oecurred more than a year 
before the suit was brought, would not, as the charge 


asserts, bar a recovery for the damages whieh acerued from 


that tort within the twelve montis. But, if injury and 
dainages are to be considered as synonymous terms, then 
the refusal of the charge amounts only to error without 
injury 3 since the court expressly instructed the jury, that 
the plaintii’s reeovery must be limited to the damages 
which acerued within twelve months before the commnence- 


Be ple 1 a 
ment of the action. 


STONE, J.—The eireuit court did not err, in admitting 


evidence of the adinissions of the defendant Polly. The 


facts which the admissions tended to preve were iuaterial, 
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and, as against the defendant Polly, we can percelye no 
reason for excluding them from the jury.—DPalimer v. Secer- 
ance, 9 Ala. 751 3 Falkne cr U. Leith, 15 Ala. 9; Goodman 
v. Walker, 30 Ala. 500. 

[2.] Neither did the court err, in admitting oral testi- 
mony of the written notice served in this case. This faet 
was collateral to the issue—was net necessary to the plain- 
till’s success in the suit, either m consequence of any re- 
quirement of the law, or of the pleadings in the cause. 
This case, then, 1s within the exception to the general rule 
in regard to the proof of writings. siting v LLunter, 
30 Ala. 75; 1 Greenl. Ev. § 561; 2 Phil. Ev. (ed. 1849.) 
925; 4 ib. 433. 

[3.] In cases where there is no ey in the transac- 
tion, holding adversely, independently, and as of right, are 
not very distinguishable from: each other. The real point 
of distinction is between a tolerated, or perinissive user, 
and one which is adverse, or as of right. The former does 
not mature into a title by prescription ; while the latter, if 
continued by actual adverse enjoyment for a period corres- 
pouding with that wich is prescribed in the statute of 
limitations in reference to the right of entry upon land, 
vill confer an absolute right. 

There is another point presented by the evidence in this 
record, which we feel it our duty to notice. The reeord 
informs us that, although the ditch and levee, from the 
time they were placed there, diverted the water from its 
accustomed channel; and aithough some portions of water, 
in times of great floods, flowed on the lands of Mrs. McCall, 
yet no damage was actually done to the lands in contro- 
versy, until the year 1857. There is a wide difference, be- 
tween the act of sinking the ditch, and the ultimate result, 
viz., the flooding of Mrs. McCall’s land. The one was, in 
itself, rightful, because it was on the lands of him under 
whom defendants derive their title. The use of the ditch 
and levee, per sc, needed no prescriptive right to uphold it. 
The consequential resuit—the injurious flooding of the 
lands of plaintifi—did not confer a right of action, until 
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the i injury actually occurred, Till then, the wser in its 





injurious seuse did not begin. A partial, harmless flood-. 
ing, although exercised of ri¢ht, could not, by prescription, 
ripen into a right to flood Mrs. MeCall’s lands more exten- 
sively and injuriousty. The wrong, for which damages are 
recoverable, is the aetual injury to the plainatifPs land, not: 
many 


the remote canse from which that injury resulted 
years afterwards. 

[4.] In the case of Roundtree vo. Draiticy, (54 Ala. 544,) 
most of these questions are considered and settled. It is 
also there ruled, that the statute of Hmitations in this 
action is one year.—See, also, Angeil on Water-Courses, 
$$ 216 to 221, inclusive; Ang. on Lim. § 390; Alebane v. 
Patrich, 1 Jones’ Lav Wy. Los fngrahain v. Tovah, ih, 393 
sting v. Wiliams, i0° Barr, 1263 Prown v. Cockrell, 
33 Ala. 38; Felton v. Simpson, 11 Tred. Law, S43 Campbell 
¢. Smith, 3 Halst. 140; Sargent v. Bullard, 9 Pick. 2513 
Brown v. King, 5 Metealf, 1733 Tyler v. Wilkinson, 4 Ma- 
son, 3973; Bullen rv. Runnels, 2 N. WH. 2553 Middleton v. 
Greogric, 2 Rich. Law. 6313 Trash v. Ford, 39 Me. 437 ; 
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mt) te 


Campbell rv. Wilson, 3 East, 

[5.] The cireuit courtwas right, in telling the jury that 
they could not allow damages for injuries whic h aceraed 
after the commencement of the suit.—See Shaw v. Ethe- 
ridge, 8 Jones, 300; Harper, 276; Langford v. Crsley, 
2 Bibb, 215. es the court did not err, in adinitting evi- 
dence of injury after the commencement of the suit, with 
the view of affording information to the injury of the con- 
sequences of the diversion under similar cireumstances 
before the suit—Svein v. Burden, 24 Ala. 147. 

[7.] One portion of the affirmative charge given and 
excepted to, was, at least, ealeulated to-mislead, if given 
without explanation. We allude to that ‘part which asserts 
that, to establish a right by prescription, the burden was 
on the defendant of showing affirmatively that the act of 
flooding the plaintiff’s land was done as of right. There 
was, it is true, evidence which tended to repel the idea 
that the flooding of plaintiff’s land was done as of right.. 
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But it was for the jury to determine what facts were proved. 
We hold, that where one Jand-holder, by a ditch and levee 
on his own lands, diverts water, and throws it on the lands 
of another to his injury; and this injury continues, with- 
out increase, for ten years; aud there is no evidence on the 
question Whether such ser is permissive er otherwise,— 
the jury may, without further proof, infer that the use was 
adverse, and as of right. This question, however, must 
depend much on the nature of the use, whether exclusive, 
de. Many eases may be supposed—such as the use, with 
others, of a private way, or of a fishery—in which, doubt- 
less, some proof would be required that the use was ad- 
verse, or as of right.—See Brown v. Cockrell, supra. Sub- 
ject to this criticism, the aflirmative charge was free from 
error. 

The first charge asked was rightly refused. Tf given, 
the defendants would have been entitled to a verdiet, net- 
withstanding the jury may have been conyinced by the 


evidence that the author of the nuisance had given repeated 


and continuous assurances that the nuisance should be 
abated : and notwithstanding the injury may have been, for 
several years, slight and inconsiderable, and then have be- 
come grievous and oppressive. 

The second charge asked sheuld have been given. The 
injury complained ef was the damage to plaintiii’s land, not 
the ease which produced that injury. Injury, in legal 
contem olation, is an effect—not a cause. 

[7.] It is contended for appellee, that, if in refusing this 
charge the circuit court erred, if was error without injury ; 
for the same legal principle which this charge asserts, was 
expressly affirmed by the court in another part of the charge 
to the jury. This seems to have been the case; and we 
regret, under the circumstances, that we feel it our duty to 
send this case back for another trial. The statute, how- 
ever, is positive. Its language is—* § 2355. Charges 
moved for by either party, must be in writing, and must 
be given or refused, im the terms in which they are writ- 
ten; and it is the duty of the judge to write ‘given’ 
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or ‘refused,’ as the case may be, on the document, and 
sign his name thereto; which thereby becomes a part 
of the record, and may be taken by the jury with 
them on their retirement.” This sectiom secures to parties 
certain rights, and also operates a protection to the court 
and the parties against errors of memory. Among the 





rights secured to the party who requests the charge, are— 
Ast, that he can have the charge given in his own language, 
if the charge express a correct legal principle, and be not 
abstract; 2d, that he can claim that charges thus moved 
for, shall be carried by the jurors with them in their retire- 
ment. We should deprive parties of these rights, if we 
held the doctrine of error without injury applicable to such 
a case as this. We have no authority to sanetion a prac- 
tice, which would, in effect, abrogate the statute in many 
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eversed and remanded. 


-a8e 
DP 
du 





RAGLAND & HOWELL vs. WYNN’S ADIR. 
[ACTION ON COMMON MONEY COUNTS. ] 


i, Statute of frauds; promise to pay debt of anether.—A decree having 
been rendered against a sheriff and the sureties on his official bond, 
on tinal settlement of his accounts as administrator virtute cficii, a 
verbal promise by the sureties, made to the plaintiff in the decree, 
that they would pay an item of costs which, by mistake, had not been 
taxed, in consideration that he would allow a credit on the decree, 
which, as they contended, had been rendered for more than was justly 
due,—is an origimal undertaking, founded on anew consideration, 
and is not within the statute of trands. 

2. Judicial notice of sheriff's term of office —The supreme court will take 
judicial notice of the time when a sherift’s term of oftice expired. 


AppEAL from the Cirenit Court of Talladega. 
Tried before the Hon. Roperr Dovuguenrty. 


Tus action was brought by Henry McClellen, as admin- 
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istrator de bonis non of the estate of Mary Wy “nn, decease d, 
against George L. Ragland and Reese Howell, and was 
commenced in a justice’s court. In the circuit court, 


on appeal from the justice’s judgment, the defendanis 


“waived a statement in writing by the plaintiff, and the 
plaintuf consented that the defendants might prove every- 

thing as if specially pleaded.” The plaintiff himself was 
examined as a witness under the statute, (Code, § 2313,) 
and testified as follows : “Solomon Spence had been sheritt 
of Talladega county, and, by virtue of his office as sheriff, 
had been administrator of the estate of Mary Wynn, 
deceased; and the defendants were the sureties on his 
official bond a is sheriff! The plaiutiff was afterwards ap- 
pointed administrator de bonis non of said estate, and com- 
menced proceedings against satd Spence and his suretios, 

in the probate court otf Talladega, for a settlement of said 

estate ; and obtained a decree against said Spence and the 
defendants, for $155 $5. Tu taxing the custs in said pro- 
ceedings, the probate court omitted to tax the printer’s fee, 
amounting to about $35; and plaintiff called on him to 
re-tax the costs, so as to include that item; but the | judge 
advised lim tv see the defendants, as he oui they 
would settle without a rule. Plame? then called on 
defendants, who said they would not settle said costs ; con- 
tending that the deeree against them as the sureties of said 
Speuce had been rendered for too much by fifty dollars, 

and that Speuce was entitled to a credit for that amount 

Plaintiff then propesed to allow them a eredit of Gitty 
dollars on said decree, if they would pay him the printer’s 
fee, They at first refused, but afterwards agreed to it, and 
told plaintiff to instruct his attorney as to the terms on 
which they had settled. Plaintiff accordingly instructed 
his attorneys to enter the eredit of fifty dollars on said 
deeree, and it was entered according to said understanding ; 
but the defendants had not paid said printer’s fee.” The 
plaintiff then introduced one of his attorneys as a witness, 
who, after stating the proceedings had against Spence and 
his sureties in the probate court, and that an execution on 

3 
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the deeree “went into the hands of Laws con, the she: iff? a 


testified as follows: “Defendants, with the sheriff, came to 
my office, and said, (one er both, the other being present,) 
that they had agreed with plaintiff, if he would allow ¢ 
certain credit to go on the probate decree, that they would 
pay up the remainder and settle the suit. I do not know 
that tlie subject of costs was mentioned at all; but my 
understanding at the time was, that the dtiatuns were 
to pay ail the costs of the proceedings. With this under- 
standing, and the further statement by the defendants that, 
if there was anything wrong about the matter, it would be 
corrected when the plaintiff came to town, I signed the 
receipt on the execution, as attorney for the plaintit. I 
received the money, and afterwards paid it to my partner, 
vho settled with the plaintifi””? The probate judge, by 
whom the decree was rendered, was also examined as a 
witness on the part of the plaintill, and testified, “that the 
printer’ ’'s fee in the case was $54, and that it had not been 
taxed in the bill of costs.” 

This being ull the evidence in the case, the court refused 
to charge the jury, at the instance of the defendants, that 
if the defendants’ promise was piot in writing, they could 
not tind for the plaintiif; and instrueted them that, if they 
believed the evidence, they must fd for the plaintiff: 
The defendants excepted to the charge given, and to the 
refusal of the charge asked; and they here assign the same 


as error. 


L. E. Parsons, for the appellant. 
JAS. B. Marri, contra. 
p] 


h. W. WALKER, J.—The yromise of the defendants, 
hele made on a new vemiblesaiio , beneficial to the 


promisor, was an original he ere roa iil not within the 
statute of frauds. —Jlartin v. Black, 24 Ala. 309 3; Blount v. 
Hashing, 19 Ala. 100. 

2.] The bill of exceptions does not expressly state that 
the agreement between the parties was made, and the 
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decree credited in pursuance of it, before the commence- 
ment of this suit. But it is shown that these transactions 
occurred while Lawson was sheriff of Talladega county ; 
and we judicially know that he ceased to be such sheriff 
in 1854, nearly two years before this suit was instituted. 

We think that the evidence set out in the bill of excep- 
tions shows a valid contract, and its breach, and that the 
court did not err in the charge given. 

Judgment affirmed. 





BOLLING vs. WHITTLE. 
[TRESPASS QUARE CLAUSUM FREGIT.] 


i, What constitutes trespass to reatiy— Where a house is ereeted partly on 
the lands of the plaintiff, and partly on the adjoining lands of the 
defendant; but it is not shewn to have been so erected by agreement 
with the plaintiff, under circumstances which would justify its remo- 
val as a mere chattel,—the mere fact that the eveater part of it is on 
the defendant’s lands, gives him no right to enter on the plaintili’s 
lands, or to remove the house therefrom. 

Apveat from the Circuit Court of Butler. 
Tried before the Hon. Roperr Dovucuerty. 


Tuts action was brought by John Bolling, against A. F. 
Whittle, to recover damages fora trespass to land. The 
complaint was in the form prescribed by the Code, page 
555. ‘The evidence adduced on the trial, and the rulings of 
the court, are thus stated in the bill of exceptions: “The 
plaintiil proved by a witness, that the defendant removed 
a house, worth about sixty-five dollars, from the plaintifl’s 
land, and put the same on his own land, and used it ; and 
it was proved by a wituess who bad been a surveyor for 
many years, and who had made a survey of said lands at 
the instance of the plaintiff, that said house stood about 
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thirty feet from the line of the defendant’s land. The 
defendant then introduced a witness who had made a sur- 
vey for him, and who was the county surveyor at the time 
of said survey ; and according to the testimony of this 
witness, the line between the defendant and the plaintiff 
ran through said house, leaving a part thereof on the plain- 
tiffs land, but the larger part on the defendani’s land. The 
court charged the jury, that if they believed from the evi- 
dence that the larger part of the house was on the defend- 
ant’s land, then they must find for the defendant.” The 
plaintiff excepted to this charge, and he here assigns it as 
error. 


Warts, Jupbce & Jackson, for appellant. 
PI 


STONE, J.—We think the circuit court erred in the 
charge to the jury. The phase of the evidence most favor- 
able to the defendant, (and that which was supposed by the 
charge,) left a portion of the house on tlie land of the plain- 
tiff. There is in the record no evidence that the house 
was placed there by agreement with the plaintiff, under 
circumstances which would justify its removal as a mere 
chattel.—See Wells v. Bannister, 4 Mass. 514; Ashman v. 
Williams, 8 Pick. 402; Curtiss v. Hoyt, 19 Conn. 154. 
This being the case, the defendant had no right to enter on 
the land of plaintiff, nor to remove a fixture from it.— 
1 Chit. Pl. 178; 1 Hilliard on Torts, 516-7; 1 Hilliard on 
Neal Property, 3; Wentz v. Fincher, 12 Tred. 297. 

Judgment of the circuit court reversed, and cause re- 
manded. 
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WYNNE axp WIFE vs. WALTHALL. 


[ BILL IN EQUITY FOR CONSTRUCTION OF WILL. ] 


3. General rules ef constraction.—in the construction of wills, all the 
parts are to be construed in relation to each other, so as to form, if 
possible, one consistent whole; and though the former of two incon- 
sistent clauses must yield to the latter, yet this rule is only applica- 
ble after the failure of every attempt to give te both such a construe- 
tion as will render them equally effective. 

2. Bequest construed to vest in children equed intercst with widow in annual 
increase ef preperty.—Testator, by the first clause of his will, directed 
that all his property, both real and personal, should be equally 
divided among his wife and thvee children, share and share alike ; and 
that his entire estate should be kept together and managed by his 
executors, (who were also appointed euardians of his children,) until 
his eldest child, a son, should attain his majority, when his share was 
to be set apart to him; the share of each daugiiter to be allotted to 
her when she attained the age of twenty-one years, or married before 
that time with the consent of her guardians. The seeend clause was 
in these words: “It is my will and desire that, after all my just debts 
and liabilities shall have been paid, the said executors and guardians 
of my children shall pay over to my said wife, from to time, as she 
may call for the same, such portion or part of the annual increase or 
profits of all of my said property as she may desire; the remainder to 
be by them invested for the benefit of my said wife and children.” 
The fourth edause directed his executors to sell a certain town lot, te 
purchase another suitable lot in the same viliage, and to have erected 
thereon a dwelling-house, “for the residence and benefit of my [his] 
said wife, after sueh plan, and in such style as she may desire and 
direct.” The third clause directed the sale of the plantation on whick 
he resided, and the fifth and sixth -clauses x sale of certain personal 
property ; while the seventh clause provided, that if the widow or any 
one of the children should die before the allotment to the latter of 
their respective shares, the survivors should take the interest of the 
deceased; end that ifall the children shoukd die before their respective 
shares had been alletted to them, then the widow should “ have the 
proceeds and profits of all tha property during her life.” Feld, that 
while the widow was entitied, under the second clause, ¢o demand 
and receive from the executors the entire .annual profits of the prop- 
erty after the payment of ihe testator’s debts, she had no right to use 
them for the purpose of investment, or for her own exclusive benefit 
in any other manner: that the children took an equal interest with 
her in such profits, and were entitled to be maintained ane educated 
by her out of such profits; and that, while she had a right to use and 
enjey, in common with the children, the house and lot purehased 
by ihe executors nuder the fourth clause, the honse and lot were the 
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property of the estate, and. subje et to distribution under the first 
clause. 








Apres from the Chancery Court of Greene. 
Heard before the Hon. James B. CLark. 


Tue bill in this case was filed for the purpose of obtain- 
ing a judicial construction of the will of Robert K. Waithall, 
‘deceased, which was in the following words : 

“Tt is my will and desize, that ail my property, both 
real and personal, shall be equally divided between my 
beloved wife, Margaret, and my three children, share and 
share alike ; that is to say, my wife shall lave one share, 
and each of my children one share of said property, to be 
kept together, managed and controlled by my executors 
and the guardians of my children, hereinafter appointed, 
until the oldest of my children shall arrive at the age of 
twenty-one years; at which time, his share shail be set 
apart ina manner that shail be just and equitable, and 
conveyed to him; and in like manner, when the next oldest, 
Sallie Miranda, shall arrive at the age of tweuty-oue years, 
or if she should marry at an earlier age, with the approval 
and consent of her guardian, then shall her share be se 
apart and conveyed to her ; aud in like manner, the young- 
est, when she shall arrive at the age of twenty-one years, 

if she should marry at an earlier age, with the like 
approval and consent of her guardian, then shall lier share 
be set apart and conveyed to her. 

“ Item, it is my will awd desire that, after all my just 
debts and liabilities shall have been paid, the suid executors 
and guardians of my children shall pay over to my said 
wife, from time to time, as she may elt for the same, such 


portion or part of the annual increase or profits of all my 
said property as she may desire; the remainder to be by 
them invested fer the benefit of my said wife and chil- 


dren. 
“ Ttem, it is my will and desire, that the tract of 


999 


‘Jand on 
which I reside, called the ‘home tracr,’” (particularly deseri- 


bing it,) “shall, ou the first day of January, L853, be soll to L. 
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N. Walthall, and a fee-siinple cor nveyance [be made] to him 
and his heirs forever, free from any incumbranee of dower 
or otherwise, (provided the said L. N. Walthall desires to 
purchase the same,) at the price of twelve dollars and a 
half per acre; and in the event the said L. N. Walthall 
shall not desire to purchase the said land at the price 
mentioned, then it is my will, that the said lands shall be 
sold at public outery to the highest bidder, on the first day 
of January, 1853. 

“¢ Ttent, it is my will and desire, that my said executors 
shall sell, at private or at pes sale, for cash or on time, 
as to them shall seem best, the lot or parcel of land situated 
in the village of Newbern, in Greene county, purchased by 
me trom Thomas R. Borden, esq., and shall purchase in 
said village another suitable lot, and shall, prior to the first 
day of January, 1853, erect, or cause to be erected thereon, 
a dwelling-house for the residence and benefit of my said 
wile, after such plan, and in such style as my said wife shall 
desive and direct. 

“fiem, itis my will and desire, that my said executors 
shia! 
private or a sale, for cash or on time, as to them may 


| sell, at an early convenient day, my riding-horse, at 


seein DES 

“¢ Ttem, 7 is my will and desire, that such ef my small 
miute-colts, and old males unlit for use, as my said executors 
may think it advisable to sell, together with all my brood- 
mares and herses, shall be sold at public eutery to the 
highest bidder, on the first day of January, 185: sg pt 
one horse ealled Colla, one bay mare, called Biddy, and 
the colt ef the Zracin mire. 

“ Hein, it ismy will and desire that, in ease of the death 
of ny wile, or of either of iny children, before said children 
shall arrive at the age of twenty-one years, or the muriage 
of either of imy daughters, then the survivors shall have 
the share that would have been allotted to the deceased ; 
and in the event of the death of all my children before they 
shall arrive at the age of twenty-one years, or the marriage 


of my daughters, my wife surviving, then my said wife 


= 
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shall have the me and profits of ‘all the property 
during her life ; and at her death, all my said property shall 
be divided equally between my brothers and sisters as may 
be living, and the children of those that may be dead, 
except such property as I have acquired, or mav acquire, 
in right of my wife : the property thus acquired, in right of 
my wife, in the event last aboye mentioned, shall descend 
to the heirs of my said wife, ja the same manner as if she 


had never been married. 
“ Item, it is my will and desire, and IT hereby nominate 


and appoint ny trusty friends and beloved brothers, John 
M. and Thomas M. Walthall, exceutors to exeeute this my 
last will and eens, and the guardians of my children 
during their minority 

i 


The testator died in Perry county, Alabana, the place of 


£ 
his residence, in September, 1851. His will was adinitted 
to probate, and letters testamentary thereon granted to 
Thomas M. Walthall, one of the executors therein named, 

November, #851. The personal property of the estate 
Was appraised at about $50,000; the value of the lands is 
nowhere stated in the record. Jn Mareh, 1859, the execu- 
tor resigned; and the widow having in the spine mar 
ried P, C. Wynne, letters of administration de bonis ron, 
with the will annexed, were then granted to her and her 
husband. The bill was filed in June, 1859, by My. and 
Mis. Wynne, against the two sarviviug children, (the 
youngest having previously died,) and their ena The 
elildren were described in the bill as infants under the age 
of fourteen vears. Answers were filed by the defe idiiiaes, 
submitting to the jurisdiction of the court, and insisting 
on that construction of the will which was imost favorable 
to the interests of the elildren. 

On final hearing, on bill, answers, and exhibits, the chan- 
eellor held, that Mis. Wynne took an equal interest with 
her children, and no more, both in the asnual increase of 
the property after the payment of debts, and in the house 
and lot purchased by the executor under the fourth clause ; 
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and that, while she was entitled to receive and retain the 





entire annual profits, she could not invest any portion 
thereof in property, or otherwise use the same for her own 
exclusive benefit, but could only expend it in the support 
of herself and the maintenance and edueation of lier chil- 
dren. 

From this decree the complainants appeal, and here 
insist that the chancellor erred in restricting Mrs. Wynne’s 
use and enjoyment of the property to the purposes above 
specified, and in holding that the children took an equal 
interest with her under the second and fourth clauses ; 
while the defendants, under eross-assignments of error by 
consent, contend that he should have restrieted her, under 
the second clause. to such pertion of the annual profits as 
might be reasonably necessary for her own support, and 


ter the edueation and maintenance of the children. 


Brooks & Garnrorz, for the complainants. 
D. W. Baring, and W. P. Wenn, for the defendants. 


A. J. WALKER, C. J.—The prime object of seareh in 
the construction of wills, is the testator’s intention, which, 
if legal, is the law of the tustrument. To assist in ascer- 
taining the intention, various rules have been framed, one 
of which, being a suggestion of the plainest common sense, 
is, “that all the parts are to be construed in relation to 
each other, and so as, if possible, to form one consistent 


~ 


whole.”—2 Jar. on Wills, 741, § 7. 


r 


Phe import of other 


parts of the will, in this case, touching the same subjeet 


with the second clause, must be determined, in order that 


we may find, if possible, a construction which will give 


harmonious operation to each. 

The first is, obviously, the leading and main clause of 
the will, to which all the others are rather supplementary, 
adding those more minute directions, which, on account 
of its comprehensiveness, could not be embraced init. The 
first expresses the general testamentary purpose and plan. 


The others were designed, not materially to vary that plan, 
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but to adapt the process of executing the will to the con- 
dition of the family ; to give specific directions as to par- 
ticulars necessarily omitted in the generality of the first 
clause, and to anticipate contingencies of death in the 
family. This general view of the instrument, drawn from 
a careful reading and comparison of all its parts, will assist 
in the comprehension of any clause of doubtful construction. 

The first clause makes a sweeping bequest of all the 
testutor’s property, real and personal, to be equally divided, 
“share and share alike,” between his wife and children 3 
directs that it shall be kept together and managed by the 
executors, and that the shares of " s children shall be set 
apart to them—the son’s, when he attains majority, and the 


~ 


daughters’, when they attain melindty, or imarry with the 
consent of their guardians. This clause, while it postpones 
the time of reception, unquestionably gives an equal vested 
interest to each one of the testator’s family in his entire 
property, and, of course, im the subsequently accruing 


(° 4 se pe fee a Se nee ee a ae 
profits thereoi, unless it is controlled by other parts of the 
Se | g . . 7 fer . ’ °2e . 4 . pe . 1], »* . 
will.—cox v. MeAinncy, 32 Ala. 4613 Ligh v. Werlcy, ib. 

yar yesvy 7 o9 . - Va jr a? 
7093 Dhrasher ev. Ingram, ib. 6453; Stearns v. Weaihers, 


ord 4] r1¢ : OF os ae . - > 0 o> lor | ea t ray 
30 Ala. 712; Savage v. Benham, 17 Ala. 119. 
] > e ree ett »ene! snnetrietian act M ant td 
ii tne second elaus recelve suén construction as to pestow 
4Ty ny yr r ye neh ac cha dagtne {° 4.] sieniste nt +t 
upon tule widow aS Dw aS Sve Gesies OF Tue PYGuts O1 tiie 


j | the 


estate, for her exclusive use, it infringes the first clause, 
and, in part, abreentes it; for tlie first clause cleariy dis- 
poses of ali the testator’s property in terms comprenzending 
the income as well es the corpits, and requires verlect 
equality in the division of the entire property between the 
wile aud ehiidren. The children were all of tender years 
at tiie testator’s death; and the payments to the v vidow, 
under the second clause, must necessarily be continued 
through a long period of tine. If the widow, during that 
period, after the payment of the debts, is to reeeive, at her 
option, the entire income of the estate, Qwhich, in the 
interim, may duplicate itselt,) iv exclusion ef her children, 


the entire siirit and intent of the first clanse may be de- 


feated, and the widow may stand, at the time of the 
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division, the recipient of more than double as much as the 
children, whom the testator designed to favor equally with 
herself in the bestowment of his bounty. 

Certainly, the first clause must yield to the second, if the 
conflict between them is irreconcilable. But the rule which 
sacrifices the former of two contradictory clauses, is only 
applied after the failure of every other attempt to give to 
both such a construction as iste render them equally 
effective—Pace v. Bonner, 27 Ala. 307; Miller v. Flournoy, 
26 Ala. 724; Thrasher v. Ingram, 32 Ala. 645-660 ; 1 Jar. 
on Wills, 416; 2 ab. 741. We are to inquire, nine 
whether there is a possible harmonious construction for the 
two. 

The first clause, as we have seen, on account of the ven- 
erality of its scope, necessarily omitt: ec adaptation of 
the process of executing the will to the sac on of the 
testator’s family. It made no ee for the mainienanee 
of the widow, or for the support aud education of the chil- 
dren, still in infant helplessness, during he Loans 
period enteeedent to the divisiun of the estate. The pre- 


‘s ic Y AF i = Pe <cice . a Pe eee 
servation of the family relation was so obvious, natural, 


and necessary a result ef its ecendivion, that an « Xpress pro- 


Vision Upon Tre SuHpeeh Was Hot requii “3 ane 


have been framed in reference, to such 

anticipated by the testator, is indi 

the fourth clanse, for the purchase of 

he Pai and the erection upon it of 2 su 

residence of the wile. It cannet be supp: 

tor setowdod a residence procured by th 

‘expense of an estate conveyed by a previous chu 

wife and children in equal shares, should be occu 

wife atone, without the children, whose tend 

them neeessary subjects of maternal care. ie was 1t 
designed that this family of widow and children should be 
| 


1 f ’ & 
ebts of the estate? 


maintained aiter the discharge of the ¢ 
The executors aa not, consistently with the will, maintain 
them, either out of the income of the estate, or the corpas 


of the property 5 for in the second clause there is an vans 
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takable direction, that so much of the income as the widow 
may leave shall be invested, and the property itself is required 
to be kept together and divided at the appointed time. The 
widow has certainly the means of maintaining herself out of 
the profits from which she is authorized to draw by the 
second clause; but how are the children to be maintained and 
educated 7 It is impossible that the family should be kept 
together, in a common residence, and that the widow should 
maintain herself from the payments to her out of the income, 
without a participation by the children. The will in its 
operation, therefore, necessarily leads to the maintenance 
of the children out of the fund drawn by the widow from 
the profits of the estate. This result, so obvious, must 
have been intended. It is inconceivable, that the testator, 
having in the second clause directed his attention to the 
operation of his will upon his family before they could re- 
ceive their respective shares, should have had regard to his 
wife alone, and intentionally left his children without a 
maintenance 5 and yet he lias done that unnatural thing, if 
the children are pot to be maintained out of the protits 
drawn by the widow ; for he follows up the bequest out of 
he ineome fn favor of the widow, with the direction for the 
investment of the residue. 

For reasons similar to those from which we deduce the 
children’s right toa maintenance out of the income received 
by the widow, we decide, that she must be restricted as to 
the purpose for which she may draw upon the income. The 
executors must pay over to her as she may desire; but the 
payments must be for the purpose, and as the means of 
mainteining herself, and maintaining and educating the 
ehildren. If the widow is allowed to take the whole of 
the income, whether desired for those purposes or not, the 
spirit of equality as between herself and children, which 
pervades the will, is disregarded ; the equality of right 
declaved by the first clause is infringed ; the widow, at the 


time appointed for the division, will receive her share accu- 
mulated from the income of the common property of her- 
self aud the children, and there will be vo remainder of the 
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income to be invested, as contemplated by the last clause 
of the second item. 





If the second clause be so construed as to give to the 
widow aright to take the profits to the extent of her desire, 
for the purpose of maintaining herself, aud maintaining and 
educating her children, it merely modifies the operation of 
the first clause to suit the necessities and condition of the 
family before the division. Such was the effeet which the 
testator designed it should have. He intended that the 
widow, in whom he confided, should, without stint or ques- 
tion, draw from the profits for the purposes above stated, 
and that she should thus be saved from the annoyance and 
humiliation of having the means of maintaining herself 
and children measured out to her according to jegal rules. 
He thus provided an equality of benefit for wife and chil- 
dren, consistent with the first clause, and with the spirit of 
the will, but dispensed with niceness in its adjustment. 

In attaining this construction of the second clause, we do 
not vary the meaning of any of its words. We leave 
untouched the direction to pay over to the widow, from 
time to time, as she may require, such part of the annual 
profits as she may desire. We only declare the purpose 
for which those payments are to be made. In doing this, 
we are justified by the rules already stated, and by the rule 
which requires that words should be supplied in order to 
effectuate the intention. —Capel v. McMillan, 8 Porter, 197; 
1 Jar. on Wills, 427-437 ; 2 Wms. on Ex. 932, n. 1. 

In the cases of Kerr v. Lill, (2 Des. Eq. 279.) and Crane 
ve. Vanduyne, (1 Stockton’s Ch. 259,) a question of con- 
struction arose, Which was almost identical with that which 
arises in this case as to the maintenance of the children 5 
and the decision was the same which we make in this ease. 
See, also, MeLeod v. McDonnell, 6 Ala. 238 5 Litzgerald vs 
Jones, 1 Munf. 150. 

For reasons which have been already indicated, we con- 


strue the fourth clause as investing the widow with the 
right to use the lot bought and dwelling-house built thereon 
in pursuance of that clause, and the children have the right 
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to share with her its enjoyment ; but the house and lot are 
the property of the estate, subject to distribution under: 
the tivst clause. 

The decree of the chancellor is aflirmed. 





WYNNE rs. WHISENANT. 


[At PION ON PROMISSORY NOTE, BY PAYEE AGINST MAKER. | 


1. Duplicity in vlea—A plea which is double, is not demurralle on that 


account, 
2. Jilegatity of consideration of note.—Tf the consideration of a note is partly 
ieval, it avoids the whole note; but the maker, when sned on the 


note, may nevertheless waive the ilegality, and insist on a failure of 


ea ne Shae 
the consideration. 


Presimplion in favor of judgment.—When no pleas appear in the record, 


aa 


the appellate court will presume that proper pleas were filed to jet in 


the evidence which the primary court admitted. 


a 
Apres from the Cireuit Court of Calhoun. 
Tried before the Hon. S. D. HAs. 


Tis action was brought by M. W. Wynne, against W. 
J. Wirisenant ; and was founded on the defendant’s promis- 
sory note for S866 66, dated October 16, 1854, and paya- 
ble on the Ist day of May next after date, with interest froin 


d 
a 


date. No pleas appear in the record. On the trial before 


the jury, as the bill of exceptions shows, aiter the plaintiff 


had read in evidence the note described in his complaint, 
“defendant proved that, a short time before the note was 
executed, there had been a fight between him and his two 
sous, on the one side, and the plaintiff eu the ether; that 
the plaintiti had sustained considerable personal injury in 
the fight, and had afterwards sued out a warrant against 


Layea 


the detendant and his-two sons, before a justice of the jreace, 


ior an assault and. battery; and then mtroduced some evie- 
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dence tending to show, that the consideration of said note 
Was an agreement between plaintiff and defendant, to the 
effect that plaintiff would stop said prosecution, and would 
not attend the circuit court, but would go out ef the 
county. The plaintiff introduced testimony tending to 
prove ¢, thet the sole consideration of said note was the 
injuries inflicted on his person in the fight. The defendant 
proved that, at the next term of the circuit court for said 
county, he and his two sons were indicted for said fight 3 
and then proposed to prove, that plaintiff did attend said 
tern: of the court, and was examined as a witness in behalf 
of the State on the trial of said indictment.” To each 
portion of this evidence the plaintiff ebjected, as illegal 
and irrelevant; the court overruled his objections, and j 
excepted. The defendant then proposed to prove, “ that 
in the settlement made between him and the plaintiff, out 
ie which grew the nete now sued on, other matters than 
he said fight were included; stating at the time, that he 
did net propose to prove what those matters were, but to 
show that ail matters between them were settled.”? The 
plaintiff objected to this evidence, as illegal and irrelevant, 
and reserved an exception to the overruling of his objec- 
tion. The several ruiings of the court on the evidence, to 
Which exceptions were reserved, ave now assigned as error. 


Jas. LB. Marri, for appellant. 
Auex. & JNO. WHITE, contra. 


STONE, J.—If the defendant in this case had pleaded, 
thet the consideration of the note sued on was, that the 
plaitif should abandon the prosecution he had instituted 
against the defendant—should leave the State, and not 
appear as a witness on the trial, and that the plaintiff, in 
Violation of his agreement, had appeared and given evidence 
on the trial against defendant,—the plea would, perhaps, 
he double, and unnecessarily prolix ; but a demurrer to it 
would not be sustained. The plea being in this form, no 
one, we apprehend, would gainsay the ae of the defendant 
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to introduce evidence in support of each averment in the 
plea. 

Again: The case of Kirkman v. Eaton, (35 Ala. 272.) 
is, at least, an implied authority for the proposition, that 
one who has a valid defense to an executory contract, on 
the ground of illegality of consideration, may waive that 
specific defense, and rely on the averment that the aggre- 
gatio meutium—the concurrence of minds between the con- 
tracting parties—has never been consummated. In the 
vase cited, although the note was executed to be wagered, 
and was wagered on the result of an election that was 


pending; yet the plaintilf recovered in the court below, 


and the judgment was aflirmed in this court. 

The plaintiff having declared specially on the note in 
this case, which note purported to be signed by the party 
sought to be charged, he made out a prima-facie case for 
recovery when he read his note in evidence.—Code, 
§§ 2278-9. It was competent for defendant, under an ap- 
propriate issue, to prove that the consideration was, either 
in whole or in part, illegal; or, waiving that, to show that 
the plaintiff had violated his part of the agreement, which 
furnished the consideration of the promise. If the consid- 
eration was in part illegal, it avoided the whole note.— 
1 Story on Contracts, §§ 569, 459; 1 Parsons on Contracts, 
365, note. 

In the present record there are no pleas. In such case, 
it is our duty to presume that proper pleas were filed to 
let in the evidence.—Shep. Digest, 572, § 152. 

The first and second exceptions of defendant are covered 
by what we lave said above. There is nothing in the third 
exception. It was certainly permissible for either party to 
prove the real consideration of the note. 

Judgment affirmed. 
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McGILL vs. MONETTE. 


[ ACTION AGAINST OWNERS OF STEAMBOAT FOR NEGLIGENCE. } 


1. When bailee may sue ix his own name.—A bailee for reward, having de 
livered the goods on board his barge to a steamboat, te be carried te 
their place of destination, may maintain an actionin his own name, 
against the owners of the steamboat, for the negligence and careless* 
ness of their servants in the transportation of the goods, whereby 
plaintiff Jost his reward, and was compelled to pay damages to the 
owners of the goods. 

. Objection to deposition ; when made.—An objection to a deposition, on 
the ground that no notice was given of the time and place at whick 
it would be taken, cannot (Code, § 2323) be made when the deposition 
is offered in evidence on the trial. 

3. Waiver ef objection to relevancy of evidence—W hen the bill of exceptions 
shows that, on the trial before the jury, the defendant contended that 
the plaintiff was not entitled to recover without proof of a particular 
fact, he will not be heard, in the appellate court, to allege that proof 
of that fact was irrelevant, but can only insist that the evidence ad- 
duced did not constitute a proper or legul means of proving the fact. 

4. Proof of demand by judgment and reccipt.—In an action by the bailee 
of goods, against the owners of a steamboat, for negligence; the fact 
in issue being, whether the owncrs of the goods had demanded of 
plaintiff compensation for the damage sustained; the record of ajudg- 
ment recovered by them against him, for the injury to their goods, and 
their receipt for the money paid by him in satisfaction of their de- 
mand, are competent evidence to prove the demand. 

5. Limitation of action.—An action against the owners of a steamboat, 
for negligence arising from the breach of a contract, is not within the 
statute of limitations of one year, (Code, § 2431.) 

6. General objection to evidence.—A general objection to evidence, a por- 
tion of which is admissible, may be overruled entirely. 

7. What is revisable.—In civil causes, the appellate court will not notice 
any assignment of error which is not insisted on in the argument of 
the appellant’s counsel. 


Apprat from the City Court of Mobile. 
Tried before the Hon. ALEx. McKuvystry. 


Tuts action was brought by John W. Monette, against 
William McGill and Harvey Snow; but was allowed to 
abate as to Snow, who died before the trial. The com- 
plaint contained two counts, in substance as follows: 1st. 


4. 
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For that whereas, on the Sth December, 1855, plaintiff 
caused to be delivered to defendants, at their special in- 
stance and request, a certain barge laden with eight hundred 
bushels of corn, the property of plaintiff, and with two 
hundred and forty-four bales of cotton, the property of 
divers other persons, Which plaintiff had undertaken for a 
reasonabie reward to carry and safely deliver at Mobile, 
(the dangers of the river only excepted,) to be by said de- 
fendants safely towed and carried to Mobile, for a reasonable 
reward in that behalf ; yet said defendants, not regarding 
their duty in that behalf, conducted themselves so carelessly 
and negligently in the towing of said barge, that said barge 
was sunk ; whereby plaintiff’s corn was destroyed and lost, 
and said cotton was greatly damaged, and plaintiff thereby 
lost his reward, and was compelled to pay a large sum of 
money as damages. 2d. For that whereas, on the Sth 
December, 1855, defendants being the owners of the steam- 
boat ‘Osceola,’ plaintuf delivered to. the captain of said 
steamboat a certain barge laden with corn and cotton, the 
property of plaimtiff and divers other persons, which plain- 
tiff had undertaken to carry to Mobile, and there sately to 
deliver in good order, (the dangers of the river only ex- 
cepted,) and for which he was to receive from the owners 
of said cotton a reasonable reward ; which said barge was 
to be safely towed to Mobile by the defendants’ said agent, 
for a reasonable reward to the defendants in that behalf; 
yet defendants’ said agent, not regarding his duty in that 
behalf, conducted himself so carelessly and negligently, in 
and about the towing and carrying of said barge, that the 
said barge, by reason thereof, was filled with water and 
sunk; “whereby said corn was greatly damaged and des- 
troyed, and plaintiff’s said freight, or a great part thereof, 
wis wholly lost to him, and said cotton was greatly dam- 


aged,” &e. 

The defendants demurred to each count of the complaint, 
so far as it sought a recovery for the damage done to the 
cotton of third persons, ‘because it is no where shown that 
plaintiff was bound by his contract with said ‘divers other 
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persons’ to pay them for any damage done to their cotton 
in its transportation upon his barge; nor, if there was any 
contract, that the same was known to the defendants ; nor 
that plaintiff was obliged in law to pay them for injury 
done to their cotton as stated; but said obligation is alleged, 
as a conclusion of law, from facts not made te appear in 
either of said counts; and because each count shows that, 
as to the cotton, the action should have been breught in 
the owners’ name.” The court overruled the demurrer 3 
and the defendants then pleaded, in short by consent, the 
general issue, and the statute of limitations of one year; on 
each of which pleas issue was joined. 

On the trial, as the bill of exceptions shows, the plaintiff 
offered in evidence the deposition of one Raby, which had 
been tuken on interrogatories and cross-interrogatories, and 
had been published at the last preceding term of the court. 
At the time of filing cross-interregateries, the defendant’s 
counsel had endersed on the iaterrogatories in chief these 
words: “Notice and affidavit waived, and conseut given for 
the issue of a commission; but defendant requires notice to 
be given to him of the time and place of executing the 
commission.” The defendant objected to the reading of 
the deposition, because no notice had been given to him 
of the time and place at which it was to be taken. The 
eourt overruled the motion, on the ground that it came too 
late; and the defendant excepted. 

It was admitted, that the plaintiff’s barge, laden with 
cotton and corn, was delivered to the steamboat Osceola, to 
be towed to Mobile; that while said steamboat was de- 
scending the river, with the barge in tow, she was passed 
by the Illinois Belle; that the waves caused by the twe 
boats, in meeting and passing by each other, swept ever the 
barge and sunk it; and that the Osceola. at that time be- 
longed to the defendant and said Harvey Snow. But the 
evidence was conflicting, as to the terms of the contract by 
which the captain of the steamboat undertook to tow the 
barge, and as to the remote cause of the sinking of the 
barge. The plaintiff's evidence tended to show, that his 
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barge was properly laden; that the steamboat contracted 
to tow it safely to Mobile; that the captain of the steam- 
boat afterwards took in tow, against the plaintiff’s remon- 
strances, two barges heavily laden with wood, which were 
almost in a sinking condition; and that in attaching these 
barges to the steamboat, the ropes were passed across the 
plaintiffs barge, in such a manner that it was forced down 
into the water, and was not able to ride the waves when 
the other steamboat passed. On the other hand, the defen- 
dant’s evidence conduced to show, that the plaintiff’s barge 
was too heavily laden; that the captain of the steamboat 
declined to tow it on that account, and only consented to 
do so on the plaintiffassuming the risk ; and that the barge 





vas sunk in consequeuce of its being over-laden, and not in 
consequence of any negligence or unskillfulness on the part 
of the officers of the steamboat. The plaintiff offered in 
evidence the records of several suits brought against him by 
third persons, which, it was admitted, “were brought to 
recover damages for injuries done to the cotton on his barge 
when it was sunk, while in tow by the Osceola ;” and also 
several receipts for moneys paid by him to other persons, 
for damages done to their cotton while on his barge at the 
came time. The defendant objected to the admission of 


these judgments and receipts as evidence, ‘on the ground 


of irrelevancys” the court overruled the objections, and 
allowed said judgments and receipts to be read in evidence, 
“for the single purpose of showing that the several amounts 
therein specified had been claimed and demanded of plain- 
tiff, by the several owners of the cotton, for damages done 
to their cottun while on plaintiff’s barge in tow of the 
Osceola ;”? and the defendant excepted. 

The plaintiff introduced one Stollenworth as a witness, 
who was a partner in the house of J. A. Wemyss & Co., of 
Mobile, to whom some of the cotton on the plaintiff’s barge 

ras consigned ; who testified to the price at which the 
damaged cotton was sold, and to the damage sustained from 
the submersion in the water. The defendant moved the 
erorrt to exclude from the jury the entire testimony of this 
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witness, “on the ground that it was not legal evidence,” 
because the witness did not testify to facts within his per- 
sonal knowledge. The court overruled the objection, and 
the defendant excepted. 

The defendant requested the court to instruct the jury— 
“Ist. That the plaintiff cannot recover for any damage sup- 
posed to be sustained by cotton in this transaction, when 
the owners of such cotton have not demanded any damages 
of lim; and when he has not paid them any damages; 24d. 
That if they believe the captain of the steamboat did not 
contract to tow the barge safely, but that the risk was to 
be taken by the barge, then the statute of limitations of 
one year would apply.” = The court refused each of these 





charges, but instructed the jury, in connection with the 
refusal of the second charge, “that unless the plaintiff made 
out to their satisfaction a contract of towage, he could not 
recover; and that therefore the statute of limitations of one 
year had nothing to do with the case ;” to which charge 
the defendant also excepted. 

The rulings of the court on the pleadings, on the evidence, 
and in the charges to the jury, are now assigned as error. 


KE. 8. DarGan, with Jno. Hau, for appellant. 
Ropert H. Smiru, contra. 


R. W. WALKER, J.—i. The demurrers to the com- 
plaint were properly overruled. Although the plaintiff held 
the cotton as bailee, yet it was competent for him to sue 
in his own name on the contract made with the defendants. 
If it be conceded that his right to sue on this contract is 
dependent on his liability over to his principals, it is plain 
that this liability results, as matter of law, from the allega- 
tions of the complaint.—Cor v. Lasley, 11 Ala. 369 ; 
Steamboat Karmer v. McCraw, 26 Ala. 204; Story on Bail- 
ments, § 943 1 Parsons on Contracts, 633; Hare v. Fuller, 
7 Ala. 717. 

2. The objection to the deposition of the witness Raby 


~ 


came too late.—Code, § 2328. 
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3—4. The transcripts and receipts were offered, in con 
nection with the written agreement of counsel which is 
set out in the bill of exceptions, fer the single purpose of 
proving that the owners of the cotton lad demanded of 
the plaintiff compensation for the injury it had sustained 
while the barge was in tow of the steamer. There is some 
reason to infer trom the bill of excéptions, that this evi- 
dence was offered to rebut evidence of a contrary tendency 
previously introduced by the defendant. However this 
may be, it does not lie im the mouth of the appellant te 
gay, that the making of such demand by the owners of the 
cotton was not a matter involved in the issue before the 
jury, or that the admission of evidence competent to estab- 
lish that fact should work a reversal of the judgment. 
The bill of exceptions clearly shows, that ene of the mat- 
ters of defense relied on hy the defendant was, that the 
owners of the cotton had made no demand of compensation 5 
and that he asserted on the trial the legal preposition, that 
the plaintiff was not entitled to recover without proving 
such demand. Waving thus insisted upon the necessity of 
such evidence, as essential to make out the plaintill’s cause 
of action, he cannot now shift his ground, and be heard to 
say that the very evidence, without which he then claimed 
that the plaintiff could not recover, was in fact irrelevant 
and illegal. If, therefore, the fact of demand was irrele- 
vant, the appellant is estopped from saying so. Hence, 
the only objection which he can here urge to the adinissi- 
bility of the transcripts aad receipts in evidence, is, not 
that the fact which they were introduced to establish was 
irrelevant, but that, assuming it to have been relevant, they 
did not constitute a proper or legal means of proving it. 
There is nothing in this objection; for it is clear that, iu 
connection with the agreement referred to, the judgments 
and receipts did tend to show that the parties who obtained 
the judgments and exeeuted the receipts, had demanded of 
the plaintiff compensation for the damage done to their 
cotton. They were, therefore, competent evidence of that 
fact —Darrington v. Borland, 3 Porter, 9; 1 Greenl. Ev. 
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§§ 528, 538-9; Harrell v. Whitman, 20 Ala. 519; Good- 
man v. Walker, 30 Ala. 500. 

5. The suit was for damages arising from the breach of 
a contract. Jf the plaintiff did not establish the contract, 
and its breach, he was not entitled to reeever. It follows, 
that the statute of limitations of ene year had nothing to 
do with the case. 

6. Some of the evidence of the witness Stollenworth 
was clearly admissible; and the motion being to exclude 
the whole of his testimony, there was no error in over- 
ruling it. 

7. The other assignments of error are not insisted on in 
the briefs of the counsel for the appellant, and we do not 
notice them. 

Judgment affirmed. 





WOOD & KIMBROUGH vs. FOWLER. 
[ACTION ON NOTE GIVEN FOR PURCHASE-MONEY OF SLAVE. ] 


‘J. Set-off; nonsuit on verdict for less than $50.—In an action on a note 
given for the purehase-money of a slave, damages for a misrepresent- 
ation or breach of warranty of soundness constitute a good set-off, 
(Code, § 2240;) and if the amount of the plaintiff’s recovery is 
thereby reduced to less than fifty doliars, he cannot be nonsuited 
nnder section 2365. 


AppEAL from the Circuit Court of Wilcox. 
‘Tried before the Hon. Nar. Cook. 


Tus action was brought by D. C. Fowler, against John 
B. Wood and Burrell Kimbrough ; and was founded on the 
defendants’ promissory note for $452, dated the 16th April, 
1856, and payable on the ist January, 1858. The defend- 
ants pleaded the general issue, and a special plea in these 
words: ‘ And for further plea defendants say, that the note 
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sued on was given as a part of the purchase-money of a 
slave named King; which said slave wassold by said plaintiff 
to the defendant Wood on the 16th April, 1856, and which 
said slave the plaintiff then and there warranted to be sound 
in body and mind, when said slave was in fact, at the time 
of said sale, unsound both in body and mind.” The jury 
returneda verdict for the plaintiff, for one dollar as damages; 
and the defendants thereupon moved the court to dismiss 
the suit, on the ground that the verdict was for a less sum 
than the court had jurisdiction of, while the amount of the 
plaintifl’s recovery had not been reduced “ by a set-off suc- 
cessfully made.” The court held, that the defense made 
under the special plea above copied, constituted a ‘ set-off” 
within the meaning of the statute ; and therefore overruled 
the defendants’ motion. The defendants excepted to this 
decision, and they now assign it as error. 











Warts, Jupce & Jackson, for appellants. 
D. W. Bane, contra. 


A. J. WALKER, C. J.—-Damages for breach of war- 
ranty, or misrepresentation of the soundness of a slave, 
may, under section 2210 of the Code, as construed in Holly 
v. Younge, (27 Ala. 203,) and Gibson v. Marquis, (29 Ala. 
668,) be set off against the note given for the slave, when 
sued upon by the seller. The defense that such damages: 
have been sustained, when thus brought forward, may with 
strict propriety, under our system, be denominated a set-off; 
and we must understand it as being a set-off within the 
meaning of section 2365, in order that that section and, 
section 2240 may have a harmonious operation. 

Judgment affirmed.. 
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KANNADY vs. LAMBERT. 
[ACTION ON PROMISSORY NOTE, BY ENDORSEE AGAINST MAKER. ] 


1. Error without injury in sustaining demurrer to special plea —The sustain- 
ing of a demurrer to a special plea, if erroneous, is not available to the 
defendant, when the record shows that he had the full benefit of the 
same defense under the general issue. 

2. What is available under general issue-—In an action on a note given for 
the purchase-money of land, a promise by the vendor to cancel and 
destroy the note, in consideration of the fact that the land was snhject 
to overflow, when he had represented that it was not, is available as 
a defense under the general issue ; but the vendor’s misrepresentations 
as to any material matter, which constituted an inducement to the 
purchase, and on which the purchaser relied, is only available under a 
special plea of set-off, by virtue of section 2240 of the Code. 

3. Plea of fraud.—in an action on a note given for the purchase-money 
of Jand, a special plea, averring the vendor’s misrepresentation as to 
a material matter, and cousequent injury to the purchaser, but con- 
taining no averment that such misrepresentation misled the purchaser, 
or constituted an inducement to the purchase, or was relied on by him, 
fails to make out a case of fraud. 


Arrprat from the Cireuit Court of Coosa. 
Tried before the Hon. Porrer Krxa. 


Tus action was brought by John M. Lambert, against 
A. T. Kannady; and was founded on the defendant’s prom- 
issory note, of which the following is a copy: 


**$1100. On or before the 1st January, 1858, I promise 
to pay Samuel Lambert, or bearer, the sum of eleven hun-- 
dred dollars; to be paid in cotton, at eight cents per pound 
the crop round, on the plantation, or at the nearest con- 
venient gin, for value received of him this 15th November, 
1855; being for land—south half of section twelve, town- 
ship twenty-four, range eighteen; with interest from 1st 
January, 1856.” “A, T. Kannapy.” 


The defendant pleaded—1st, that the plaintiff was not 
the party really, interested in the suit ; 2d, the statute of 
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limitations of six years; 3d, the general issue; and, 4th, 
a special plea in these words; ‘Defendant denies each and 
every allegation in said declaration contained, and avers, 
that said note was given for the purchase-money of the 
south half of section twelve, township twenty-four, range 
eighteen; that Samuel Lambert, the payee of said note, 
represented to defendant, at the time of said purchase, that 
no part of said lands overflowed, when in fact a great por- 
tion of said lands did overflow, and said Lambert well knew 
that fact; and that said defendant was thereby greatly dam- 
aged, to more than the amount of said note. And defend- 
ant avers, that afterwards,” &e., ‘before the transfer of said 
note, defendant offered to rescind said contract, and to give 
up said land to Samuel Lambert; and that said Samuel 
Lambert declined and refused to rescind said contract, but 
promised and agreed with said defendant, in consideration 
of the fact that said land did overflow, and of his false rep- 
resentations as aforesaid, to allow him a deduction on the 
purchase-money of ‘said land, amounting to the entire sum 
of said note, and turther agreed to give up, cancel and des- 
troy said note.” To this special plea the plaintiff demurred, 
on the following specified grounds: ‘ Ist, because said plea 
does not show that said defendant was induced to purchase 
on account of said alleged false representations ; 2d, because 
£aid plea purports to answer the whole cause of action, and 
concludes to a part only; 3d, because it is argumentative 5 
4th, because it is double ; and, 5th, because it is repugnant, 
and contains matter that is surplusage.” The court sus- 
tained the demurrer, and the cause was tried on issue 
joined on the other pleas. 

The sustaining of the demurrer to the 4th plea is here 
assigned as error, together with the rulings of the court on 
the evidence, and in the charges to the jury. 


L. E. Parsons, for the appellant. 
N. S. Granam, contra. 


A. J. WALKER, C. J.—The fourth plea first denies 
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all the allegations of the complaint. So far as this denial 
is concerned, there was no prejudice to the defendant from 
sustaining the demurrer to the plea; for it presented no 
defense not available under the general issue, which was 
also pleaded. So, also, the agreement to cancel and des- 
troy the note, in consideration of the overflow of the land 
for which the note was given, and of the false representa- 
tion as to that matter, could have been given in evidence 
under the general issue; andthe plaintiff sustained no preju- 
dice from the demurrer so far as that defense was concerned. 
1 Chitty on Pl. 478; Stedhum v. Stedham, 32 Ala. 5255 
Fail & Miles v. McArthur, 81 Ala. 26. Besides these two 
matters, however, the plea contains allegations to the effect, 
that the note was given for the purchase-money of a tract 
of land; that the vendor represented, at the time of the 
purchase, that the land was not subject to everflow; that a 
great portion of it was subject to overtlow ; that the vendor 
knew that fact, and that the defendant was thereby dam- 
aged, to an extent beyond the amount of the note. We 





have, in this part of the plea, the averment of a misrepre- 
sentation as to a-matter which seems to have been material, 
and of injury to the eitire amount of the note, but no 
averment that the misrepresentation misled the defendant, 
or that it constituted an inducement to the defendant to 
make the contract of purchase, er was relied upon by the 
defendant. On account of the failure to make such aver- 
meut, the plea fails to make out a cause of fraud.— Pritchett 
v. Munroe, 22 Ala. 50138. C., 16 Ala. 785; Bailey v. Jor- 
dan, 32 Ala. 50; Foster v. Gressett, 29 Ala. 393; Mead uv. 
Walker, 18 Ala. 3233 Cozzins v. Whittaker, 3S. & P. 322; 
2 Chitty on Pl. 687, 688, 689. There was, therefore, no 
reversible -error in rejecting any ef the three matters of 
defense brought forward in the plea. Since the adoption 
of the Code, the defense of fraud is available, under the 
plea of set-off, to a note given for the purchase-money of 
the land; but a set-off is only available under a special 
plea. The defendant, having no special plea of set-off, 
cannot have the advantage of this defense by virtue of the 
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provision of the Code alluded to. The defense against the 
vendor’s suit for the purchase-money, on the ground of 
fraud, could not, under our system, be made under the gen- 
eral issue; for it is no defense at law, as held in numerous 
cases, except by virtue of the provision of the Code which 
allows a set-off of any reciprocal cause of action not sound- 
ing in damages merely.—Kelly’s Heirs v. Allen, 34 Ala. 
663. ' 

There was no error in the exclusion from the considera- 
tion of the jury of the vendor’s misrepresentations, as there 
was 10 issue upon which they were admissible. The bill 
of exceptions does not show that the evidence offered by 
the defendant, as to the payee of the note being about to. 
leave the country in May, 1857, was relevant to the issues 
before the jury. Not being able to perceive the relevancy: 
of the evidence, we cannot hold that the court. erred in, 
excluding it. 

Judgment affirmed. 





WOOD vs. BARKER. 


[ACTION ON ATTACHMENT BOND, FOR DAMAGES. 
’ 


¥. Malice, and vindictive damages.—In an action on an attachment bond, if” 


the attachment was not vexatious as.against the defendant it the pro- 
eess, the fact that the attaching creditor was actuated by malice to- 
wards a third person, who, though a joint obligor with the defendant 
in attachment, was not a party to the process, affords no ground for 
the recovery of vindictive damages. 

Admissibility of declarations, as part of res geste.—The declarations of 
the plaintiff in attachment, to his attorney, as to his reasons for suing 
out the process, made at the time of sning out the writ, are admissible 
evidence, in an action on the attachment bond, as a part of the res: 


XS) 


geste. 
3.. General objection to evidence.—A general objection to:evidenee, a part of 
which is admissible, may be overruled entirely.. 
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AprprEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tus action was brought by William Wood, against Ste- 
phen B. Barker and others, the sureties of said Barker; 
and was founded on an attachment bond, executed by the 
defendants, in a suit previously brought by said Barker 
against the plaintiff in this suit. The attachment bond 
was conditioned as the statute prescribes. The breaches 
alleged in the complaint: were—Ist, that the attachinent 
was not prosecuted to effect, but was dismissed by the 
plaintiff therein; 2d, that said attachment was wrongfully 
sued out; and, 3d, that said attachment was vexatiously 
sued out. Issue was joined, as the bill of exceptious states, 
“on each breach of the plaintiff’s complaint.” On the 
trial, after the plaintiff had proved the issue of the attach- 
meut, its levy by service of garnishment, and the dismissal 
of the attachment suit, in vacation, before the cemmence- 
ment of this suit,—‘he offered one Gibson as a witness, 
who was a joint obligor with him on the note which was 
the foundation of the attachment-suit, and offered to prove 
by him, that said Barker told him (witness), after said 
attachment was sued out, that he sued out said attachment 
to vex and harass him (witness), and to injure him in his 
standing in the community, because he had refused to go 
security for said Barker on areplevy bend. The court 
refused to allow the witness to prove said Barker’s declara- 
tions to him, and the plaintiff excepted.” The defendant 
introduced as a witness one of his attorneys in the attach- 
ment suit, “by whom he proposed to prove his reasons for 
suing out said attachment, as stated at the time to said 
attorney, and the reason why the attachment suit was dis- 
missed. The plaintiff objected to this evidence, but the 
court overruled the objection. The witness testified, that 
the defendant’s reason for suing out said attachment, as 
stated to him at the time, was, that the plaintiff had 
deceived him as to his ability to pay, and he was afraid 
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that Gibson alone was not able to pay the debt; and that 
the attachment. suit was dismissed, by his advice, because 
he affidavit on which it was founded was defective.” The 
plaintiff objected to this evidence, and reserved an excep- 
tion to the overruling of his objection. The several rulings 
of the court.on the evidence, to which. exceptions were: 


reserved, are now assigned as error. 


Gro, W. GAYLE, , for appellant, 
Tuos. H. Lewis, contra. 


2, W. WALKER, J.—If the attachment was not vexa- 
tious as against the defendant himself, the fact that the 
attaching creditor was actuated by malice against some 
third person, rot a party to the process, affurds no ground 
for the recovery of vindictive damages in this suit. 

2-3.] A part of the testimony of the witness Williams 
consisted of the declarations which the defendant made at 
the time the attachment was issued, as to his reasons for 
having it issued. These declarations were admissible as 
part of the res geste.—Pitts v. Burroughs, 6 Ala. 735-6, 
and cases cited; Dearing v. Moore, 26 Ala. 5903. Sanford 
v. Howard, 29 Ala. 695. The exception taken was to the 
admission of the whole of the witness’ evidence ; and, as part: 
of it was admissible, this court will not reverse, even if 
other portions of it were illegal. On that point, however, 
it is not necessary for us te express an opinion. 

Judgmeut affirmed. 





BURNS vs. HUDSON. 


FRILL IN EPQUITY BY FEME COVERT, FOR RECOVERY OF SLAVES, AS PART 
OF 8K PARATE KSTATE, WITH ACCOUNT OF HIRE, &C. ] 


1. Husband's marital rights in and to wife's personalty.—Prior to the adorn 
tion ef the statutes of this State securing to married women their 
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separate estates, if a slave was given by a father to his married 
daughter, or was purchased by the daughter at the administrator's 
sale of her father’s estate, and was not in either ease settled to her 
separate use, the husband’s marital rights attached, and the slave 
became his absolute property. 

2. Varianee between allegations and proof—The bill alleged, that the 
slave in controversy, in which the complainant claimed a separate 
estate under a contract between her husband and one J., was sold, 
eonveyed and delivered by her husband to said J., in consideration of 
the latter’s agreement to become surety fer him in a certain law-suit, 
and to pay whatever judgment might be recovered against him ; 
“and that whatever might be left of the value of the negro, and her 
hire, after satisfying the judgment that might be recovered against 
B. (the husband), and the girl herself, if she was not taken to satisfy 
the judgment, J. was to convey to, and settle upon complainant, in 
her own right, and as her own sole and separate estate, and to her 
heirs.’ 
him against his liability as surety for the costs of the law-suit, “upon 


> The proof was, that B. delivered the slave to J. to indemnify 
condition that, if the suit should go against B., the negro was to be 
sold, and the proceeds of sale to be first applied to the payment of 
the costs of the suit, if necessary, and the residue, if any, to be paid 
over to the complainant; but, in the event that B. gained the suit, 
the negro was to be put in the possession of the complainant, as her 
own wid separate property, and J. was to transfer to her all the tifle, 
interest and claim that le had tothe negro, for her separate use and 
benetit.” Held, that there was a fatal variance between the allega- 
tions and proof. 

3 Same.—So, where the bill alleged, that J., in purstiance of his pre- 
vious contract with B., verbally sold and delivered the slave to the 
eomplainant, as her separate estate, in consideration of her promise 
to secure and indemnify him against his liability as surety for B. in 
the law-suit; while the proof only showed, that he delivered the 
slave to her, and said that he made no further claim to the slave,—the 
yariance was beld fatal. 

4. Saine.—So, where the bill alleged, that the complainant afterwards 
delivered the slave to the defendant, upon his promise and agreement 
to indemnify J. against his liability as surety for B., to satisfy what- 
ever judgment might be recovered against B., to keep the slave hired 
out at a specified price, to return her to the complainant after it wag 
ascertained what he had to pay on the judgment against B., if the 
negro was not taken to satisfy the judgment, and to account for her 
hire; while the proof showed, that the defendant’s agreement was to 
take the place of J. as surety for B., and to dispose of thre slave, at 
the termination of the suit, in like manner as J. was to have disposed 
of her under his agreement with B., as above stated,—the variance 
was held fatal. 

6. Dismissal without prejudice—The complainant in this case being o 
married woman, suing by her next friend, and there being a fatal 
rariance between the allegations and proof, the bill was dismissed 
without prejudice. 
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Aprreat from the Chancery Court of Calhoun. 
Heard before the Hou. James B. Cuarx. 


Tue bill in this case was filed by Mrs. Mahulda Burns, 
the wife of A. S. Burns, suing by her next friend, against 
Samuel P. Hudson and the said A. 8. Burns; and sought 
a recovery of certain slaves in the possession of Hudson, 
in which the complainant claimed a separate estate, with 
an account of their hire. The complainant asserted title 
to the slaves under a verbal gift from her father, in South 
‘Carolina, in 1831, of the female slave who was the mother 
of all the others; a subsequent purchase of said slave at 
the administrator’s sale of her father’s estate, in South 
Carolina, prior to the year 1840; a verbal contract between 
her said husband and one John P. Jennings, made some 
time during the year 1842 er 1843, by which Jennings 
obtained the possession of said slave ; a subsequent verbal 
contract between Jennings and herself, by which she ob- 
tained the possession of the slave ; and a verbal contract, 
of later date, between herself and the defendant Hudson, 
under which she delivered the slave to him. The defend- 
ant Hudson denied the title asserted by the complainant, 
and claimed title in himself under a purchase from said 
Jennings and A. S. Burns, made in the presence, and 
with the consent of the complainant. The material alle- 
gatious of the bill, and the substance of the evidence, are 
stated in the opinion of the court. On final hearing, on 
pleadings and proof, the chancellor dismissed the bill ; and 
his decree is now assigned as error. 


Joun Waite, for the appellant. 
G. C. WHATLEY, contra. 


R. W. WALKER, J.—There is no doubt that, when the 
centract was made between A. S. Burns and John B. Jen 
nings, the negro girl Lucy was the property of the former} 
for, whether we consider the original source of title, as 
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gilt from Mrs. Burns’ father to her, or as her purchase at 





‘the administration sale, it is plain that, as the slave was in 
no way scttled to the separate use of the wife, the marital 
riglits ef her husband attached, and the property became 
his absolutely. 

{2.] If, then, Mrs. Burns has now a separate estate in 
the slave, or can justly claim a settlement of the same to 
her separate use, she must deduce her right from the 
transactions with John B. Jeunings, or from the subse- 
quent contract with the defendant. JLowever well founded 
such a claim may be in point of fact, it can be of no avail 
to the complamant in this suit; for the reason, that the 
allegations and proof, in reference to the matters which 
form the foundation of her title to relief, if she has any, 
do not correspoud. 

The amended bill alleges, that the complainant’s hus 
hand, being engaged in a law-suit, or law-suits, with one 
‘Hindman, sold, conveyed, and delivered the girl Lucy to 
John B. Jennings; and that Jennings, as a consideration 
therefor, contracted and agreed to become surety for 
Burns in said suit, or suits, in some way, aud to pay what- 
ever might be recovered against Burns; and whatever 
might be left of tke value of the negro, and her hire, after ’ 
satisfying the judgments that night be recovered against 
Burns, and the girl herself, of she was not taken to satisfy 
the judgments, Jennings was to convey to and settle upon 
‘onplainant in her own right, aad as her own sole and sep- 
arate estate, and to her heirs. ‘The only evidence in rela- 
sjon to the contract between Burns and John B. Jennings, 
is the testimony of William M. Jennings, the son of John 
3B., who states, that his father became surety for Burns, tor 
cost, in a law-suit between Burns and ene Hindman; and 
that to indemuity Jeunings, Burns delivered the negro 
Lucy into his possession, upon condition, that if the suit 
should go against Burns, the negro was to be sold, and the 
proceeds of the sale first applied to the payment of the costs 
of the suit, if necessary, and the residue, if any, to be paid 
over to the complainant; im the event, however, that Burns 
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gained the suit, the negro was to be put in the possession of 
the complainant, as her own and separate property, and Jen- 
nings was to transfer to her all the title, interest, and claim 
that he had to the negro, for her separate use and benefit. 
[3.] The bill further alleges, that in 1843 Jennings, by 
a verbal contract, sold and delivered the negro Luey te 


eomplainant, as her separate estate, and to her heirs, in 


? 
pursuance of his previous contract with Burns, in consider- 
ation of the promise of complainant “to secure and 
indemnify, and cause to be secured and indemnified, the 
said Jennings against all loss and liability, as surety for 
Burns in the suit or suits above-named.” The only evi- 
dence introduced to support this allegation, is the testi- 
mony of Win. M. Jennings and Mrs. Cowart. The tirst- 
named witness states, that on a particular occasion in 1843, 
and in the presence of the defendant, Mrs. Cowart, and the 
witness himself, Jolin B. Jennings remarked, that defendant 
was willing to take his place as surety, and asked the 
complainant if she was willing: to which she gave her 
assent. Jennings then said tu her, “There is your negro 
woman; take her, and dispose of her as you choose.” 
Mrs. Cowart says, that Jennings remarked to the complain- 
ant, that he now delivered her negro girl to her, and made 
no further claim to her. There is no evidence of au agree- 
ment, on the part of the complainant, to -secure Jennings 
against loss as surety for Burns, which is the alleged con- 
sideration for the transfer; nor is anything said as to a 
delivery to the separate use of the complainant. Cer- 
tainly, the transaction, as proved, was not an execution of 
the original contract between Burns and Jennings. 

[4.] The bil further alleges, that upon the same day on 
which Jennings delivered the girl to complainant, or 
shortly thereafter, the complainant and defendant made 
a contract, by which the complainant agreed to, and did, 
deliver the negro Luey to the defendant, and the defendant 
agreed to secure and indemnify Jennings as surety for Burns, 
and to pay and satisfy whatever judgments might be re- 
covered aga‘mst Burns: “that to make him safe in so doing, 
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he would take the girl inte his possession—that he would 





keep her hired, at some good house, at six. dollars per 
mouth ; that he would return the girl to complainant, after 
it was ascertained what he would have to pay on whatever 
judgments might be recovered against Burns in said cases 
in order to save Jennings barmless, if said hegro was not 
taken to satisfy the judgments that might be recovered 
therein ; and upon that agreement, and that he would also 
account to complainant for the hire of said girl, the defend- 
ant took possession of said girl.” The only proof to sus- 
tain this allegation, is the testimony of the same witness, 
J. M. Jennings, who states, that he delivered the negro to 
Hudson, for complainant ; and that the slave was to be dis- 
posed of in the hands of Ifudson, at the termination of the 
law-suit between Burus and Rindman, in Hke manner as 
she was to have been by John B. Jennings. He further 
states, that it was agreed, that Hudson should take the 
place of Jennings as surety, and become liable in like man- 
ner as Jennings. Now, looking to the testimony ef the 
same witness, to ascertain the manner in which the girl 
was to have been disposed ef by Jennings at the termina- 
tion of the suit between Burns and Hindinan, we find that 
the agreement was, that “if the suit should go against 
Burns, the negro was to be sold, and the -preceeds of the 
sale first applied to the payment of the costs of the suit, if 
necessary, and the residue, if any, to be paid over to com- 
plainant. In the event that Bures gained the suit, the 


¢ 


negro was to be put in the possession ef complainant, as 
her separate property.” The difference between this con- 
tract, and that which the courplainaut alleges she made 
with Hudson, is ebvious.. 

It is evident from: this review of the allegations of the 
bill, and the evidence adduced in support of them, that 
in regard to each one of the successive transactions 
through which the complainant seeks to deduce her claim 
to relief—the -original contract between Burns and Jen- 
nings, the-subsequent transfer of the slave by Jennings 
to the complainant, and the contract between the com- 
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plainant and defendant—the case as stated is not the case 
which is proved. Consequently, there was no error in dis- 
missing the bill. 

[5.] The evidence, however, does, as we have seen, tend 
to show that the defendant obtained possession of the ne- 
gro under an agreement that he should take in all respects 
the place of Jennings—that is, that he was to become 
bound for Burns in like manner as Jennings had been ; 
and that, at the termination of the law-suits, he would 
make the same disposition of the negro which, dy his con- 
tract with Burns, Jennings had agreed to make. Without 
in any manner committing ourselves to the validity of any 
claim which complainant may assert as growing out of 
these facts, we think that, under all the circumstances of 
the case as disclosed by the record, it is proper that the 
bill should be dismissed without prejudice. Accordingly, 
the decree of the chancellor is reversed, and a deeree here 
rendered, dismissing the bill without prejudice—Danjorth 
v. Herbert, 33 Ala. 499; Singleton v. Gayle, 8 Porter, 270; 
Cameron v. Abbott, 30 Ala. 419; Lang v. Waring, 25 Ala. 
625 ; Edwards v. Edwards, 30 Ala. 394. The complain- 
ant’s next friend must pay the costs, both of this court, 
and of the court below. 

A. J. WALKER, C, J., not sitting. 


BUSH axp WIFE vs. CUNNINGHAM’S EXECUTORS. 
[ PROCEEDING BEFORE PROBATE COURT FOR RECOVERY OF LEGACY. ] 


1. Bequest to creditor, with direction for deduction of debt from legacy.— 
Where the testator, after making certain specific bequests to his wife, 
directed that the residue of his property, both real and personal, 
should be divided in three equal parts, bequeathed one of these parts 
to the children of a deceased brother, and added to the bequest these 
words: “but the ameunt I am now indebted to them is deducted,’—held, 

that this clause did net impose upon the children an abandonment of 
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their debts against the estate, as a condition upon which they should 
take the legacy, but only required a deduction of the debts from the 
legacy; that in making this deduction, the aggregate amount of the 
debts must be subtracted from the entire legacy to the children col- 
lectively; and that the amount to which the children were entitled 
under the bequest must be ascertained as in cases where property is 
brought into hotehpot—that is to say, after deducting the specifie 
bequests to the widow, the amount of the debts due to the children 
must be first added te the general residuum of the estate, and then 
deducted from one-third of that amount. 

2. Burden of proof.—tn a proceeding before the probate court, after the 
expiration of eighteen months from the grant of letters testamentary, 
for the recovery of a residuary legacy, from which is to be dedueted, 
by the terms of the bequest, a debt due from the testator to the lega- 
tee, it is incumbent on the legatee, and not on the executor, to prove 
the amount of the indebtedness to him; and unless he makes such 
proof, and thereby shows that tkere will be a sufficiency of assets 
remaining in the hands of the executor to pay all the debts, charges, 
and prior legacies, he is not entitled to a decree. 


a] 


. Llection ; jurisdiction of probate and chancery courts over proceedings for 
recovery of legary.—Where a residuary legacy contains a clause direct- 
ing a debt due trom the testator to the legatees, arising from the fact 
that he had made an unauthorized sale of their interest in a tract of 
Jand, to be deducted from the amount of the leedcy ; and some of the 
legatees are infants, and, consequently, incapable of electing to ratify 
the sale,—the chancery court alene can make an election for them, 
and is, therefore, the appropriate forum for the settlement of the 
estate and the ascertainment of the legacies. 





Appear from the Probate Court of Talladega. 


1 
i 


: in the matter of the estate of John H. Cunningham, 
deceased, on the petition of A. C. Bush and Mary, his wife, 
(formerly Mary Cunningham,) D. F. Shuford and Cyuthia, 
his wife, (formerly Cynthia Cunningham,) John B. Cun- 
ningham and Victoria Cunningham, for the recovery of a 





legacy, which they claimed under the second clause of the 
will of said John H. Cunningham, deceased, which, after 
making several specific bequests to the said testator’s wife, 
was in the following words: “ The remaining portion of 
my estate, both real and personal, not bequeathed, is to be 
in three equal parts; W. J. Cunningham is to have one- 





third; James M. Montgomery, Julia Jackson, and Evaline 
Lane, one-third; and the otherthird to my brother’s, Ansel 
Sunningham, deceased, children; but the amount I now am 
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indebted to them is deducted, both real and personal.” The 
plaintiffs claimed as children of said Ansel Cunningham, 
deceased, and filed their petition after the lapse of eighteen 
months from the grant of letters testamentary. The execu- 
tors, who were made defendants to the proceeding, “ pleaded 
the general issue, with leave to give in evidence any special 
matter which might ke pleaded in bar, and with like leave 
to the petitioners in reply.” F 

On the hearing of the-petition, the plaintifts read in evi- 
dence the will of the testator, with its probate, the inven- 
tory, sale-bill of a portion of the personal property, and 
allotment of the slaves by commissioners under an order of 
the court; and proved the solvency of the estate. “The 
defendants then offered to prove, that said John Hf. Cun- 
ningham, the testator, was tle executor of his father, who, 
by his will, left his real estate to his widow for life, and 
after her death it was to be equally divided among his 
children, seven in number, one of whom was said Ansel 
Cunningham, the father.of the petitioners; that said John 
H., before the death of his father’s widow, purchased all 
the interests, except that of said Ansel Cunningham, and 
that of W. J. Cunningham, one of the defendants in this 
proceeding ; that he afterwards purchased the share of said 
W. J. Cunningham; that he sold said land after the death 
of the widow, and made a fee-simple deed for the whole 
tract, with covenants of warranty to protect the title; 
that this was done after the death of said Ansel Cunnine- 
ham, and with the consent of his widow and such of his 
children as were of full age,—he, the said Jol IE. to pay 
them one-seyenth of the amount for which he sold it; that 
he did this as fast as the children came of age, and also 
paid to the widow of said Ansel the share to which she 
was entitled under the laws of Georgia.” The plaintifis 
objected to this evidence, as illegal and irrelevant; the 
court overruled their objections, and they excepted. The 
defendants offered to prove, also, “that the said John H. 


‘Cunningham was also the executor of his mother, who, at 


her death in 1851-2, bequeathed $1200 to the:ehildren of 
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said Ausel Cunningham ; and that the said John H., up to 
the time of his death, paid all the said children, as they eame 
of age, their respective shares of this legacy.” This evi- 
dence the court admitted, against the objection of the peti- 
tioners, and they excepted. It was admitted that the names, 
ages, &e., of all tlie parties, were correctly stated in the 
petition ; that all of the petitioners were of full age when 
the petition was filed; that two of them were under the 
age of twenty-one when the testator died, and that he had 
never paid either of these two anything on account of his 
indebtedness to them. The other children of said Ansel 
Cunningham, who were not before the ceurt as parties, 
were alleged in the petition to be under the age of twenty- 
one years. This being all ile evidence, (except some parol 


o 


testimony as to the testator’s instructions to the person 
who wrote the will, which requires no particular notice,) the 
court dismissed the petition, and the petitioners excepted. 

The decree of the court, and its rulings on the evidence, 


are now assigned as error. 


Jas. B. Martin, for appellants. 
L. Kk. Parsons, and Jno. Wurre, contra. 


A. J. WALKER, C.. J.—The clause subjoiued to the 
bequest to the children of Ansel Cunningham—* but the 
amount IT now am indebted to them is deducted, both real 
and personal’—does net exempt the testator’s estate from 
the payment of the debts due to the children of Ansel 
Cunningham, or impose upov them the abanlonment of 
those debts as a condition upou which they should take the 
legacy. Its entire effect is to require a deduction from the 
legacy of the amount of the debts. If it required an 
abandonment of the debts, there would be a loss of the 
debts to those children, as well as a deduction of the 
amount. The children have a right to collect the debts 
from the estate; but, in ascertaining their legacy, there is 
to be a deduction of the amount of the debts. We un ler- 
stand the clause to require that a deduction from the entire 
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legacy of the children collectiveiy is to be made of the 
gross or aggregate amount of the indebtedness, and not that 
there is to be a deduction from the seyeral shares of the 
respective children of the distinct amounts which may be 
due them separately. The deduction is evidently made a 
common burden epon all the children. 

Inascertaining the legacy to be divided among the chil- 
dren of Anse} Cunningham, the following is the plan to be 
pursued: After the satisfaction of the debts and expenses 
and cost of administration, the bequests to the widow must 
be taken out; then, to the residuum must be added the 
amount of the testator’s indebtedness to the ehildren of 
Ansel Cunningham, and the residuum thus increased must 
be divided into three eqital parts; of these three purts, 
ane must be assigned to William J. Cunningham ; one to 
James M. Montgomery, Julian Jackson, and Evaline Lane, 
to be equally divided between them; and the remaining 
third, after deducting the amount of the indebtedness 
before added to the residuum, must be equally divided 
among the children of Ansel Cunningham. The indebted- 
ness to the children of Ansel Cunningham nrust be broaght 
into hotchpet; otherwise, there would be a balance not 
distributed under the will,—a result which it was evidently 
the purpose of the testator toavoid. This willbe apparent 
upon making a review of the process of distribution upon 
a different plan. Let the actual residuum, after the reduc- 
tion of the widew’s legacy, be divided into three equab 
parts, and then Jet a sum equal to the indebteduess to 
Ansel Cunnuingham’s children be deducted from their share, 
and there would be an intestacy as to the sum deducted: 
This result, which is inconsistent with the testator’s inten- 
tion, is avoided by adding the amount to be deducted to 
the residuum to be divided into three equal parts. 

From this exposition of the plan of ealeulation to be 
adopted, it becomes clear; that proof as to the amount of 
the testator’s indebtedness to the: ehildren of Ansel Cun- 
ningham is indispensable to the ascertainment of their 
distributive share ; and it is totally impossible to determine 
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what is the distributive share of those children, or any one 
or more of them, without such proof; and it is equally 
impossibie to determine, in the absence of such proof, 
whether the probate judge could, with safety to the estate, 
decree to them, in advance of a final settlement, any 
definite amount on account of their legaéies; for it may be 
that the aggregate amount of the indebtedness will absorb 
the legacy. 

[2.] It was shown that the testator was indebted to the 
above-pamed children on two accounts; but as to the 
amount of indebtedness on one aceount there was no 
proof. The onus of making that proof was upon the 
petitioners. The amount of the indebtedness was a matter 
which we must presume to have been as much within the 
Knowledge of the petitioners, as of the executors. “It was 
not defensive matter, to be brought forward by the execu- 
tors. It was an element to be ailirmatively considered in 
ascertaining whether the petitioners were entitled to the 
decree sought. Under seetion 1775, it devolved upon the 
petitioners to show that they were legatees, and that after 
the payment to them of some amount there would be a 
sufficiency of assets to pay all the debts, charges, and other 
legacies entitled to priority. This, we decide, they have 
not done. 

[3.] A part of the testator’s indebtedness to the children, 
mentioned in the will, arises out of the faet of his making 
an unauthorized sale of their interest in a tract of land. 
Those who are infants have not elected to ratify the sale 
and take their share of the purchase-money, and are inca- 
pable from infancy of making that election. An electiom 
can ouly be made for them by the chancery court. The 
amount of indebteduess depends upon that election. It 
would, therefore, seem that the appropriate forum for the 
settlement of the estate and the ascertainment of the 
legacies of the above-named children would be the chan- 
cery court. 

Decree affirmed. 
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WILSON vs. RANDALL axp WIFE, 
[ BILL IN EQUITY FOR INJUNCTION OF PROBATE DECREE. | 


1. What defenses administrator may make before probate court.--Yf an 
administrator delivers to one of the distributees property bought by 
him at the administrator’s sale, without taking his note for the pur- 
chase-money, under an agreement that the amount of the purchase- 
money shall be eredited on his distributive share of the estate, this 
agreement is available to the administrator, on final settlement of his 
adininistration, before the probate court. 

- 


2. Equilable relief against probate deeree.—A court of equity will not 


graut relief to an adininistrator, against a decree rendered by the pro- 
bate court on final settlement of his accounts, by establishing a credit 
or set-off which might have been allowed in the probate court, merely 
on the ground that he was prevented from asserting his defense be- 
fore that court by the repeated promises and assurance of the distrib- 


utees, “that they would do what was right in the matter.” 


Arrrat from the Chaneery Court of Shelby. 


Heard before the Hon. JAmxrs B. Cruark. 


Tue material facts of this ease, as stated in the bill, are 
these: Benjamin G. Wilson, the complainant, was ap- 
pointed by the probate court of said county, in December, 
1852, administrator of the estate of his father, Benjamin 
Wilson, deceased 3 of which estate, Mrs. Nancy Randall, 
who was the sister of the complainant, (and who, with her 
husband, Benjamin F. Randall, was made a defendant to 
the bill.) was one of the distributees. In February, 1853, 
the complainant sold the personal property of said estate, 
under an order of sale granted by the probate court ; and 
at this sale Randall and wife beeame the purchasers of 
property amounting to nearly $750, “under an agreement 
with complainant that said Naney should obtain in this 
way, to the extent of the property so bid off, her distribu- 
tive shure of said estate.” A few days after the sale, com- 
plainant delivered to said Nancy the property so bid off by 
her and her husband ; “but, relying upon said agreement 


and understanding, and believing that she and her husband 
































JUNE TERM, 1860. ‘75 


Wilson vy. fandall and Wife. ee ee ae ae 





would carry out the same in good faith, took trom her no 
receipt, nor did he require of her any note for the value of 
suid property.” At several different times afterwards, 
“complainant called’ upon said Benjamin F. to settle with 
him, so as to furnish him with a voucher for said advance- 
ment to said Nancy, and was as often assured by said Ben- 
jamin I, that he would do what was right im the matter, 
and that complainant need not have any fear about it.” 
In May, 1855, the complainsnt made a partial settlement 


with the probate court, in whieh he charged himself with 
} 


‘che amount of the property delivered to Randall and wife, 


‘and allowed himself charged in favor of said Naney, with 
the sum of $432 64, as her distributive share of the per- 
sonal assets, without interposing his claim for said advance- 
ment to ber, relying upon the said agreement and under- 


RY 


standing being carried out in good faith.’ In May, 1856, 


‘conmplainant made a final settlement with said probate 


court of his administration on said estate, “ou which set- 
tlement, relying upon the defendants’ oft-repeat d assu- 
rances that they would do right in the matter, he permitted 
a decree to be rendered against him, in favor of said Ben- 


jamin F., for the use of said Naney, for the sum of $489 76, 


without interposing his claim for said advancement.” 


‘Complainant “was induced to deliver said property to said 


defendants, without requiring of them a note or other evi- 
dence therefor, by said agreement aud understanding ; and 
was prevented from interposing said advancement as a 
defense on said settlement, and induced to perinit said de- 
erees to be rendered against him, by the detendants’ 
repeated assurances that they would do what was right.” 
The defendants afterwards repudiated their agreement, and 
sued out execution on the decree. 

The prayer of the bill was, for an account, an injunction 
of the probate decree, a money decree for the balance 
whieh might be found due to the complainant, and veneral 
relief. The chancellor sustained a demurrer to the bil, for 
want of equity; and his decree is now assigned as error, 
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S. Lereer, for appellant. 
R. W. Coss, contra. 


A. J. WALKER, C. J.—The agreement by the defend- 


ants, to allow the amount of purchases made by them from 


the complainant, as administrator, to be credited upon the 
distributive share of Mys. Randall, was available to the 
complainant on the final settlement of his administration. 


He might, upon his final settlement, have set off the: 


amount of such purchases against the claim of Mrs. Ran- 
dall as a distributee—Carroll' v. Moore, 7 Ala. 615 ; Moore 
v. Lesueur, 33° Ala. 237. 

[2.] Because the defendant could have made the defense 
before the probate court, he can not obtain relief in chan- 
cery against the decree, unless he was prevented. from 
making his defense in the probate court on his settlement, 
“by fraud, accident, or the act of the opposite party, un- 
mixed with fault or neglect on his part.’—Duchevorth v. 
Duckworth’s Adm’r, 35 Ala. 70°; Hair v. Lowe, 19 Ala. 
224; Powell v. Stewart, 17 Ala. 719; Foster v. State 
Bank, ib. 672; French v. Garner, 7 Porter, 549 ; Allman 
v. Owen, 31 Ala. 167. 

The allegations of the bill are insufficient to meet the 
requisitions of that rnle. The promise of the defendants 
that the amount of their purchases should go in payment 
of the distributive share, and their repeated assurance that 
they would do what was right, made before the final settle- 
ment, conld not evidence a procurement of the decree by 
fraud. Misrepresentations must be in a matter of sub- 
stanee, and must mislead the party, in order that they may 
constitute a fraud.—1 Story’s Eq. Ju., § 191i. Nothing in 
what was said by the defendants was calculated to induce 
the complainant to forego the assertion of his defense in 
the probate court, or could have misled him. All that was 


said and done, contributed to arm him with convenient evi- 
dence upon which to sustain his defevse. The defendants’ 
promise to do what was right, required them to allow the 
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complain.n ’s set-off before the probate court ; and their 
failure tu allow it, was calculated to awaken the utmost 


anxiety of the complainant to establish his defense, instead 
of misleading him into the quiet omission to bring it up. 
If the complainant, upon the reliance which he mentions, 
torbore to assert his defense, it was an act of the utmost 
negligence on his part—it was his own fault, and a court 
of chancery will not relieve him. , 

Decree aflirmed. 


IWLES vs. TOWNSEND & MILLIKEN, 
COWLES vs. TOWNSEND & MILLIKEN 
[ASSUMPSIT ON GUARANTY OF PROMISSORY NoTE.] 


J. Conflict of laws as to construction of centract—When a guaranty is 
executed in this State, and the promissory note on which it is endorsed 
is also payable here, the liability of the guarantor must be determined 
by the laws of this State. 

2. When misrepresentations constitute fraud.—A misrepresentation as to 
the legal ctliect of a written contract, does not, per se, constitute a 
fraud; nor is the other evidence in this case sufficient, in connection 
with such misrepresentations, to establish a fraud, under the former 
decision of the case, 31 Ala. 422. 


AppEaL from the Circuit Court of Montgomery. 
Tried before the Hon, JouN GILL SHORTER. 


Tus action was brought by the appellees, and was 
founded on the appellant’s guaranty of a promissory note, 
which was endorsed on the note, in these words: “I guar- 
anty payment of the within,” (signed,) “ George Cowles.” 
The note was for $5SL 50, made by Rudler & Rockwell, 
dated September 28, 1849, and payable eight months after 
date, to the order of the defendant, (not the plaintif/s, as 
stated in the former report, 31 Ala. 428,) at the office of J. 
S. Winter & Co., Montgomery, Alabama. No pleas appear 
in the record. On the trial, as the bill of exceptions shows, 
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_ Cowles v. Townsend & Milliken. 
after the plaintiffs had read to the jury the note and guar- 
anty on which the suit was founded, the defendant offered 
in evidence the depositions of Michael Redler and Geo. W. 
Read, and a letter written by the plaintiffs to him, dated 
New York, November 15, 1849, whieh was in these words: 
“We have your esteemed favor of the 6th instant, with 
enclosures as stated. You will find enclosed, returned 
herein, the note for $581 50, which we must ask vou, in 
accordance with our agreement, to guarinty, either spee ially 
on the back by endorsation, er by attaching a written 


guaranty. If on the back of the note, please erdcrse, ‘1 
guaranty payment of the within’; if om paper attached, 


ul 

I guaranty to Townsend & Milliken payment of the nete 
in their favor, made by Rudler & Rockwell, dated Septem- 
ber 28, 1849, at 8 months, payable at office of J. Winter 

& Co., Montgomery, Alabama.’ This is the proper form 
of guaranty, and does not give recourse against you by the 
holders of the, paper, until they have gone to the end of 
the Jaw against the payers. We are very much pleased 
with Mr. Rudler, and feel satisfied Je will do all he ean 
faithfully to administer the property. At the same tine, 
your own business intelligence will suggest to you the 
propriety of requiring a cempliance with the terms, as 
agreed on, of our eredit to him.” Michael Rudler was one 
of the partners of the firm: of Rudler & Rockwell, and 
testified, that the note was not presented to them, at matu- 
rity, for payinent ; that the firm was then perfectly solvent, 
and the note, if not paid, might have been collected, or at 
least secured. His answer to the 6th interrogatory was in 
these words: “ The agreement and understanding, under 
and by virtue of which George Cowles guarantied the 
payment of said note, was this: thatthe said Townsend 
& Milliken should not call upon him, until they had prose- 
cuted Rudler & Rockwell to judgment or insolvency. The 
understanding was, that in the event of R. & R. not paying 
the note at maturity, Townsend & Milliken were to use all 
proper and lawful means to collect the same, before they 
had any right to call on said Cowles. This was the agree 
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ment, as I understood at the time, and ever since.” Geo. 
W. Read also testified to the solvency of Rudler & Rock- 
well at the maturity of the note. ‘ The defendant also 
introduced one J. B. Gowen as a witness, who testified, 
that before and at the execution of the said note by Radler 
& Rockwell, and before and at the time of the making of 
the guaranty thereon by the defendant, the plaiutifls 
resided in the city of New York, aud were, and lad been 
for many years, merchants in copartnership in said city; 
and that the defendant, before and at the making of said 
note and guaranty, resided in Montgomery county, Ala- 
bama.” The plaintifis then introduced the deposition of 
one J. B. Cronin, who testified to the insolvency of Rudler 
& Rockwell in the fall of 1851, and to his own unsuccess- 
ful eferts, as an attorney, to collect from them the amount 
due on the said note; anda letter written by the defendant 
to the plaintiffs, dated Montgomery, December 1, 1849, 
which was in these words: “Enclosed you have Rudler & 
Rockwell’s note, signed as requested. I shall probably 
have some funds in my hands, belonging to Rudler, in a 
short time; if so, I shall remit it without delay.” This 
being all the evidence in the cause, the court excluded from 
the jury, on the plaintiils’ motion, the plaintiffs’ letter to 
the defendant, above-copied, and the answer of the witness 
Rudler to the 6th interrogatory ; and then instructed the 
jury, “that if they believed all the evidence in the cause to 
be true, they must nevertheless find a verdict for the plain- 
tiffs.’ To both of these rulings of the court the defendant 
excepted, and he now assigns the same as error. 


Warts, Jupae & Jackson, for the appellant. 
GoOLDTHWAITE, Rick & SEMPLE, contra. 


STONE, J.—The: note, on Mr. Cowles’ guaranty of 
which this suit is based, is, on its face, payable at Mont- 
gomery, Alabama; and is, therefure, as to its binding stipu- 
lations, governed by’ the laws of Alabama.—Xitirell v, 
Evans, 33 Ala..449.. The-letter of Townsend-& Milliken 
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to Mr. Cowles, dated November 15th, 1849, and the reply 
of Mr. Cowles, dated December 1st, 1849, (both of which 
were in evidence, and are copied in the record,) show that 
Mr. Cowles executed the guaranty in the State of Alabama. 
His liability, then, must be governed by the laws of Ala- 
bama. 

When this case was before in this court, (31 Ala. 428,) 
the same evidence on the question of fraud in procuring 
the guaranty was in the record, as is found in this record, 
with the exception of the testimony of Mr. Gowen, after 
noticed. Speaking of that evidence, we said, it ‘should 
have been admitted ; and if no other evidence on the point 
was adduced, the court should, when the evidence was 
closed, have excluded it.” The testimony of the witness 
Gowen was to the effect, that before and at the time of the 
execution of the guaranty, the plaintitls were merchant 
copartners in the city and State of New York, and the 
defendant a resident of Montgomery, Alabama. These 
facts can exert no influence upon the questions of either 
law or fact, as presented by this record. 

The rulings of the circuit court were in strict conformity 
with the opinion of this court on the former hearing, and 


its judgment is consequently affirmed. 





RAGLAND vs. KING’S ADM’R. 
[SUPERSEDEAS OF FI. FA. AGAINST ADMINISTRATOR’S SURETIES. } 


1. Validity of grant of administration de bonis non.—When a grant of let- 
ters of administration de bonis non is collaterally assailed as void, on 
the ground that the original administrator had neither died, resigned, 
nor been removed, a recital in the minutes of the facts necessary to 
sustain an order of removal, as the reason for the grant of administra+ 
tion de bonis non, will be held sufiicient to uphold the validity of that 
grant: the action of the court will be construed as amounting to ar 
order of removal, or the record will be considered amended so as te 
show a regular order of removal. 
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AprEAL from the Probate Court of Talladega. 


In the matter of the estate of William King, deceased, 
on the petition of the appellants, who were the sureties of 
Solomon Spence, on his official bond as sheriff of Talladega 
county, to supersede and quash an execution, which had 
been issued against them, as such sureties, on a decree of 
said probate court against their principal, as administrator 
de bonis non of said King. The will of said King was 
admitted to probate, by the proper court in Talladega 
county, in June, 1840; and, at the same time, letters testa- 
mentary thereon were granted to Mrs. Martha King, the 
widow of the testator, jointly with John C. Calhoun. In 
September, 1841, Mrs. King having failed to renew her 
bond on the requisition of her sureties, D. A. Griflin, then 
sheriff of Talladega, was appointed administrator de bonis 
won of said King’; the order for his appointment being in 
the following words: 

“Whereas, William Montgomery and George L. Rag- 
land, the sureties on the bond of John C. Calhoun and Mrs. 
Martha King, executor and executrix of William King’s 
will, having notified the judge of this court that they were 
no longer willing to stand as such sureties ; and the said 
judge having caused fourteen days notice to be given to 
said Martha King, {said Calhoun being dead,) to appear, 
and renew her said bond as such executrix, on the 15th 
September, instant, before this court; and the said Martha 
King failing and refusing so to do,—it is therefore ordered 
by the court, that David A. Griflin, sheriff of Talladega 
county, be, and he is hereby, appointed administrator de 
bonis non, with the will annexed, of the estate of said Wil- 
liam King, deceased.” 

At the same time, Mrs. King, “late surviving executrix,” 
was ordered te appear on the 1st Monday in October then 
next, and settle her accounts with said Griffin, “whom this 
-court has this day appointed administrator of said King’s 
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estate, in consequence of the failure of said Martha M. 








King to renew her bond.” 

On the 17th of March, 1842, Griffin’s term of office as 
sheriff having expired, Solomon Spence, his successor as 
sheriff, was appointed and qualified as administrator de 
bonis non of King; and in May, 1845, his official term.as 
sheriff having expired, said Spence was appointed adminis- 
trator in his individual capacity. In December, 1848, let- 
ters of administration on said estate were granted to Joseph 
N. Savery, as coroner of the. county; and in March, 1855, 
said Savery was re-appointed in his individual capacity. 
In May, 1855, a decree was rendered against Spence, as 
administrator in his official eapacity, in favor of Savery, 
for $5,311 79; and .an execution on this,decree having 
been returned “no property found,” another execution was 
thereupon issued against Spence and his sureties. The 
sureties then filed a petition, asking a supersedeas of this 
execution ; insistii g that their liability was barred by the 
statute of limitations, and that the grant of administration 
to Spence was void, because Mrs. King, the executrix, had 
neither died, resigned, nor been removed. The probate 
court sustained a demurrer to the petition, and dismissed. 
the supersedeas ; and its decree is now assigned as error. 


Jas. B. Martry, for appellants. 
L. E. Parsons, contra. 


R..W. WALKER, J.—The questions which arise in this 
case are identical with those which have been considered 
and determined in the case of Ragland v. Calhoun’s Adm’r, 
(36 Ala. 606,) except that, in addition to the defenses urged 
by the sureties in the latter case, the petitioners here assail 
the order for the appointment of Spence as administrator 
de bonis non of King, as void, upon the ground that Mrs. 
King, the original administratrix, had neither died, resigned, 
nor been removed, and that her administration was there- 
fore still outstanding when. Spence was appointed. 
Although there is no formal order for the removal of Mrs. 
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King, yet the facts necessary to sustain such an order are 
recited in the minutes, as the reason for the grant of admin- 
istration to Spence ; and with the view of sustaining the 
second grant of administration, when collaterally assailed, 
we think it is proper to consider the action of the court 
as amounting to the removal of the administratrix. If 
the validity of the subsequent proceeding: could not be 
otherwise upheld, we would consider the record as having 
been amended, so as to show a regular order of removal. 
Speight v. Knight, 11 Ala. 461; McLauren v. Thompson, 
Dudley’s Law R. 335; State v. Mays, 24 Ala. 204. 

Decree atlirmed. 

A. J. WALKER, C. Js, not sitting. 


BONNER vs. MARTIN & LOWE. 
[ ANCILLARY ATTACIMENT AND GARNISUMENT. ] 


1. Requisites of judgment against defaulting garnishee.—To sustain a judg- 
ment final against a defnulting garnishee, the record must show a 
previous conditional judgment against him, in the form prescribed by 
the statute, (Code, § 2545;) and neither the words “judgment nisi as 
to J. T. B.”, following the judgment against the defendant in attach- 
ment, nor a recital in the final judgment. of the fact that a judgment 
nisi had been rendered, not stating enough to show its validity, is 
sufficient. 


AprEAL from the Cireuit Court of Pickens. 
Tried before the Hon. A. A. CopeaAn. 


Tue record in this case shows the following facts: On 
the 15th September, 1859, Martin & Lowe commenced an 
action, by summons‘ and complaint, against Simpson H. 
Williams, and, at the same time, sued out a garnishment, 
under the act of February 5th, 1858, (Session Acts 1857-8, 
p- 36,) against John T. Bonner, C. B. Sanders, and C. L. 
Stone. At the ensuing term of the circuit court, judgment 
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by default was rendered against Williams, for $134 38; and 
at the end of that judgment these words were added: 
“Judgment nisi as to John T. Bonner and other garnishees, 
answer on file, and cont’d.”” On the 30th November, 1859, 
a scire facias was issued against Bonner, which recites a 
regular judgment nisi against him, and which was duly 
served on him; and at the next ensuing term of the court, 
a judgment was rendered against him, as follows: “Came 
the plaintiffs, by attorney ; and it appearing to the satisfac- 
tion of the court, that the said John T. Bonner, garnishee, 
has been regularly served with .scire facias, and he being 
called into court to show cause why judgment final should 
not be entered against him in this case, and the said garni- 
shee failing to appear, it is therefore considered by the 
court, that the judgment for one hundred and thirty-four 
38-100 dollars, heretofore rendered by this court against 
the garnishee, be made final, and that the plaintiffs recover 
of the said John T. Bonner the said sum of one hundred 
and thirty-four 38-100 dollars, besides all the costs and 
interest in the case, for which execution may issue.” This 
judgment is now assigned by the garnishee as error. 


A. B. CiirueraL, for appellant. 


A. J. WALKER, C. J—To support a judgment final 
against a defaulting garnishee, it is requisite that there 
should have been a previous conditional judgment against 
him, to be made final unless he should appear within the 
first three days of the next sueceeding term and answer.— 
Code, § 2545; Session Acts 1857-538, p. 36. The words 
found at the close of the judgment against the plaintitl’s 
debtor, do not amount to a judgment at all— Dickerson v. 
Walker, 1 Ala. 48; Tombeckbe Bank »v. Strong, 1 Stew. & 
P. 187; Draughn v. Tombeckbe Bank, 1 Stew. 66. If it be 
conceded, that a recital in the final judgment, of the fact 
that the requisite conditional judgment had been rendered 
against the garnishee, could dispense with the necessity of 
an entry of the judgment itself upon the record, we should, 
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nevertheless, be constrained to decide, that the recital in 
this case is not sufficient to sustain the judgment final. It 
does not show, except by inference, in whose favor, or 
against whom the judgment nisi was rendered ; nor does 
it show that that judgment was upon the condition pre- 
scribed by the statute. 

Judgment reversed, and cause remanded. 


‘ 





MARSH’S ADIWR vs. ELSWORTH. 
’ 
[BILL IN EQUITY TO ENFORCE FOREIGN STATUTORY LIEN ON SLAVE. | 


1. Evtra-territorial cperation of statutory licn.—The lien created by the 
Mississippi statute of 1°29, on property sold by an administrator 
under an order of the probate court, (Hutchinson’s Miss. Code of 1848, 
p. 675, ch. 49, art. 8, § 3,) cannot be enforced in this State, against a 
purchaser who here acquired the property in good faith for valuable 
consideration. 


AppEAL from the Chancery Court of Mobile. 
Heard before the Hon. Wane Kryrs. 


Tue original bill in this case was filed on the 19th March, 
1853, by James Minter, as the administrator of Samuel B. 
Marsh, deceased, against George Elsworth; and anamended 
bill was afterwards filed, to which F. G. Kimball, as the 
administrator of Mrs. Julia D. Marsh, who was the widow 
of said Samuel B. Marsh, was made a defendant. The 
object of the bill was to enforce a statutory lien on a slave, 
named Lizzie, who had been sold by the plaintiff, in Mis- 
sissippi, under an order of the probate court of Carroll 
county, and who was in the possession of the defendant 
Elsworth at the commencement of the suit. The sale was 
made by the administrator on the Sth January 1849; and 
the slave was purchased at the sale by the decedent’s widow, 
who executed. her note for the purchase-money, and who 
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Marsh’s Adm’r y. Elsworth. 
afterwards removed to this State, bringing the slave with 
her. The defendant Elsworth aequired the slave by pur- 
chase from one Buckholt, (who vas a nephew of Mrs. 
Marsh,) on the t5th March, 1849, at: the price of $250. 
The Mississippi statute, under which the complainant 
claimed the lien which he sought to enforce, was set out in 
the bill, and is in. these words: “When any real or persona} 
estate, or both, of any deceased pgrson, or of any minor, 
shall be sold by the order of any probate court, on a credit, 
the said property shall be held and remain subject and 
liable to the payment of the sum or sums for whieh it was 
sold, aud the interest thereon, in preference to any other 
claim or claims of the. purchaser of said property, or the 
assignee of said purchaser, and shall be hela liable to the 
payment thereof, as if a mortgage liad been. taken on the 
said property, to secure the payment thereof’—Hutchin- 
son’s Mississippi Code of 1848, page 675, chapter 49, article 
8, section 3. The bill alleged, that Mrs. Marsh died in this 
State, in the fall of 1852, insolvent, and having never paid 
any part of the purchase-money of the said slave ; and 
prayed that the slave might be subjected to the satisfaction 
of the complainant’s statutory lien, and for general relief. 
The defendant Elsworth claimed te be a hona Ade pur- 
chaser, for valuable consideration, without notice of the 
complainant’s alleged lien; insisted that the Mississippi 
statute could have no extra-territorial operation, es against 
him, and demurred to the bill, for want of equity. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill ; and his decree is now assigned as error. 


Roserr B. Arimsreap, for appellant.—1. The generat 
rule undoubtedly is, that the purchaser of personal prop- 
erty acquires no better title than his vendor had. No fraud 
being alleged, the doctrine of caveat emptor applies, and 
Elsworth must look to the warranty ef his vendor, who, in 
his turn, acquired only the title of Mrs. Marsh. 

2, What was the title of Mrs. Marsh ? Under the Mis- 
sissippi statute of 1829, as set out in the record, she had 
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only an equitable interest, in the nature of an equity of 
redemption. The administrator’s sale effected no change of 
title—L Sm. & Mar. 220; 10 ib. 143-49. 

3. The removal of the property to this State did not 
affect the plaintiff’s lien, in the absence of a positive statute 
relieving it of the lien—32 Maine, 28; 10 N. H. 46; 
Story’s Conflict of Laws, $§ 401, 462. 

4, The registration statutes of this State do not apply to 
the case.—Leall v. Williamson, 14 Ala. 55; Swift'v. Fitz 
hugh, 9 Porter, 39. 


CHAMBERLAIN & Hau, contra, cited and relied on 
Ponald & Uo. v. Hewitt, 33 Ala. 546; Hanrick v. Andrews, 
9 Porter, 24; 13 Peters, 589; McCoy v. Odem,. 20 Ala. 
506; Story on Conflict of Laws, §§ 583, 63.1. 


STONE, J.—The statute of the State of Mississipi, 
copied into the bill, preserves only a statute lien on property 
sold as this was. It does not prevent the title from passing 
to the purchaser. Such lien being only one of the inci- 
dents given by the law, it results that, as against a pur- 
chaser, who, in good faith. acquires title within another 
jurisdiction, suel: lien can have ne binding operation in the 
new jurisdiction—See Donald v. Hewitt, and authorities 


. cited, 33 Ala. 534, 545-6. 


Decree of the chancellor affirmed. 





SAULS ws. CARMICHAEL & ALLEN. 
[SECURITY FOR COSTS BY NON-RESIDENT PLAINTIFF. ] 


‘{. Presumption-in favor of judamenf.—In an action by A, for the use of 
B, the plaintiff was required to give security for the costs, on the 
ground of non-residence. At the next term, C “acknowledged him- 
self security for the costs”; and the plaintiff amended his complaint, 
by striking out the words ‘‘who sues for the use of B”. On a subse- 
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quent day of the same term, plaintiff took a non-suit, and judgment 
for the costs was thereupon entered against C; the minute entry re- 
citing that he “acknowledged himself security for the costs in this 
behalf,” and the name of A alone being stated in the margin as plain- 
tiff. Held, on motion in arrest of judgment by C, “because he was not 
a party to the suit when judgment was rendered against him,” that 
the appellate court would presume, in faver ef the jadgment of the 
eircuit court, that C was surety for A, inasmuch as the record did not 
distinctly show whether he was surety for A, or for B. 


AppraL from the Circuit Court of Barbour. 


The record does not show who was the presiding judge. 


Tus case originated in a justice’s court, where several 
actions were commenced in the name of R. T. Sauls, for 
the use of Thomas Wickham, against Carmichael & Allen, 
surviving partners, &c. The several cases: having been 
consolidated in the cireuit court, the defendants there 
moved, at the November term, 1858, to dismiss the suit 
for want of security for the costs ; and the court thereupon 
ordered, “that the plaintiff be required to give security for 
the costs by the next term.” At the next term, the follow- 
ing proceedings were had, as shown by the minute entries 
in the record : 

“RR. T. Sauls, use of April 26, 1859. James M. Pruitt 
Thomas Wickham | comes, and acknowledges himself 
Us. security for costs. Plaintiff has 
Carmichael & Allen. ) leave to amend his complaint, by 
striking out the words, ‘who sues for the use of Thomas 
Wickham.’ Defendant allowed to file new eccrtiorar’, with 
other security, in discharge of Brantley, whom he offers as 


—-~- — | 


a Witness.” 


“R. T. Sauls April 27, 1859. Came the parties, 
VS. by their attorneys ; and the plaintiff 


Carmichael & Allen. J) makes known to the court that he 
will take a nonsuit.. It is therefore considered by the 


court, that the plaintiff be non-suited, and that the defend- ” 


ants be discharged; and James M. Pruitt having acknow- 
ledged himself security for costs in this behalf, it is further 
adjudged, that defendants recover of. said plaintiff, Sauls, 
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and ulso of said Pruitt as his security, the costs in this be- 
half expended.” 
“R. T. Sauls, use of } Motion Docket, May 14, 1859. 
Thomas Wickham t Plaintiff moves in arrest of judg- 
US. ; ment, on the ground that James M. 
Carmichael & Allen. J Pruitt was not a party to the suit 
when judgment was rendered, and that Thomas Wickham 
was not a party ; which motion, being heard, is overruled 
by the court, and said Pruitt excepts.” 
There is no bill of exceptions in the record. The appeal 
is prosecuted by Pruitt, who assigns as error the rendition 
of judgment for costs against him. 


L. L. Caro, for appellant. 
Pucu & Buiuock, contra. 


R. W. WALKER, J.—If we look alone to the minute 
entry of the 26th April, 1859, there may be some uncer- 
tainty as to whether it was for Wickham, or for Sauls, that 
Pruitt then became surety. But the judgment entry 
which was made on the 27th April, 1859, sufficiently shows 
that Pruitt was at that time bound as surety for Sauls. In 
the margin of this latter entry, the parties to the case, as 
it then stood, are named, Sauls being the plaintiff; and the 
minutes recite the fact, that Pruitt had “acknowledged him- 
self security for costs in this behalf,’ the obvious meaning 
of which is, that he was surety for Sauls. At any rate, 
the lunguage is susceptible of that construction ; and that 
is enough to induce us to adopt it, if, by so dog, we can 
affirm the judgment of the circuit court. Where the re- 
cord is so obscure, that it does not distinctly appear upon 
what state of facts the judgment of the court below was 
rendered, the presumption is in favor of the judgment, and 
it will be affirmed.—Stone v. Stone, 1 Ala. 582; Pender v.. 
Felts, 2 Sm. & M. 539. 

Judgment affirmed. 
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BISHOP vs. SNELL. 
[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN.] 


1. Vendor's lien extends not to exchanged lands.—A vendor's lien for the 
unpaid purchase-money of land cannot be enforeed against other lands, 
obtained by the purchaser in exchange for those sold by the vendor. 


AvrraL from the Chancery Court-of Henry. 
Heard before the Hon. M. J. Sarroup. 


Tue bill in this ease was filled by Thomas E. Bishop, 
against Mrs. Susannah Snell and A. J. Biggers; and Wil- 
liam Snel, the husband of said Susannah, was afterwards 
made a party defendant by conseut. It alleged, that the 
complainant was the owner of two promissory notes, made 
by Mrs. Snell, and payable to one Jesse M. Rowe; that said 
notes were given in part payment of the purchase-money 
of a tract of land, sold by said Rowe to Mrs. Snell, and 
were obtained by the complainant from said Rowe, for 
valuable consideration, without endorsement; that the 
Jands thus purehased were afterwards conveyed by Mrs. 
Snell to A. J. Biggers, in exchange for other lands con- 
veyed by him to her; and that Mrs. Snell, at the time said 
exchange was made, fraudulently concealed from Biggers 
the fact that said notes were still outstanding and unpaid. 
The prayer of the bill was for a sale of the lands obtained 
by Mrs. Snell in exchange, to satisfy the notes held by the 
complainant, and for general relief. The chancellor sus- 
tainéd a demurrer to the bill, for want of equity ; and his 


» decree is now assigned as error. 


Martin, Batpwin & Sayre, for appellant. 
Pucu & BuLuock, contra. 


A. J. WALKER, C. J.—There tsa doctrine of equity, 


that there is a lien for the unpaid purchase-money of land 
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upon the land bought ; but there is no rule, that this lien 
extends to other lands, for which the land bought may have 
been exchanged. 

‘The chancellor’s decree must be affirmed. 





CANTY vs. SANDERFORD. 


{METINUE BY WIFE, AGAINST PURCHASER FROM HUSBAND, FOR PROPERTY 
BELONGING TO STATUTORY SEPARATE ESTATE. } 


1. Sale by hushand. cf wife's statutory property; whether wife is estopped.— 
If the wife is present at a sale by her husband of gersonal property 
belonging to her statutory separate estate, and assents to it, or makes 
no objection to it, but does not join with him in a conveyance of title, 
she is not estopped trom recovering the property trom the purchaser, 
ar one claiming under him. 


AppraL from the Cireuit Court of Choctaw. 


“Tried before the Hon. C. W. Rarizer. 


Tus action was brought by Mrs. Damarius Canty, 
against Jolm Sanderford, to recover a horse, which the 
plaintiff claimed as a part of her separate estate under the 
laws of this State, and to which the defendant asserted title 
as a derivative purchaser from F. M. Canty, the plaintilf’s 
fate husband. .The date of the plaintiff’s marriage with FP. 
M: Canty, and the time when she acquired the property, 
are nowhere stated in the record; but the bill of excep- 
tions states, that she bought the horse, at an administrator’s 
sale, “in 185—, which was prior to her marriage with said 


HY. M. Canty.” During the coverture, said Canty sold the 


horse to one Bankhain, who sold to one Moore, who sold to 
the defendant. The sale by Canty was verbal; and it 
appeared that the plaintiff was present ai the time, and did 


not object to it. Canty afterwards abandoned the plaintiff, 
and she ebtained a divorce from him before the commeuce- 
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ment of this suit. The court charged the jury, “that if 
they believed the plaintiff purchased the horse since 1848, 
and before her marriage with F. M..Canty, and owned it 
as her separate estate; and that she was present at the sale 


by said F. M. Canty to Bankham, and assented to it; or: 


that she was present at the sale, and knew of it, and made 
no objection to it,—she would be estopped from recovering 
the property from a person claiming under that sale.” The 


charge of the court, to which the plaintiff excepted, with. 


other matters, is now assigned as error. 
G. F. Surrn, for appellant. 


STONE, J—We think the circuit: court erred in both 
features of its charge to the jury. The act of: 1850 (§ 5) 
declares, that “such property [that is, property belonging 
to the wife’s separate estate secured to her under that act] 
may be sold by the husband and wife, and conveyed by 
their joint deed.”—Session Acts 1849-50, p. 64. The 
Code (§ 1984) declares, that the separate property of the 
wife “may be sold by the husband and wife, and conveyed 
by them jointly, by instrument of writing attested by two 
witnesses.—See Durden v. McWilliams, 31 Ala. 440. 
‘These provisions are obyiously restrictive of the right of 
disposition, and were doubtless intended to prohibit any 
sale of the wife’s property, except such as might be made 
by. the husband and wife.”—Alcxander v. Saulsbury, at the 


present term, and authorities there cited. The “ doctrine: 
of estoppel, for a mere omission to assert one’s right, does: 
not apply to the wife, where her husband makes an unau-- 


thorized sale of her property in her presence.”—Drake v. 
Glover, 30 Ala. 390. 
Reversed and remanded. 
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PHILLIPS vs. THREADGILL. . 


.[BILL IN EQUITY FOR PARTITION, AND DISTRIBUTION OF DECEDENT’3 


ESTATE. } 


1. Parties to bill for distribution —The personal representative of a dece- 
dent’s estate is a necessary party to a bill filed by some of the distribu- 
tees, against a person who is in adverse possession, for the recovery 
and distribution of property belonging to the estate. 

2. Non-joinder of parties:-—The non-joinder of a necessary party is a fatal 
defect, for which the bill may be dismissed on general demurrer, 


AppeaL from the Chancery Court of Russell. 
Heard before the Hon. James B. Ciark. 


Tne bill in this case was filed, on the 11th February, 
1858, by John A. J. Phillips, and Mary E. his wife, (for- 


merly Mary E. Drake,) against William Threadgill, and 


Martha A., his wife, (formerly Martha A. Drake;) and 
sought a recovery, partition, and distribution of certain 
slaves, which were alleged to be in the possession of the 


‘defendants at the commencement of the suit. Mrs. Tread- 


gill was formerly the wife of Green W. Drake, deceased, 
who died in Mississippi, (where he resided,) in June, 1838; 
and Mrs. Phillips, one of the complainants, was a daughter 
of said Drake. The Dill alleged, that letters of adminis- 
tration on the estate of said Drake were granted, soon after 
his death, by the proper court in Mississippi; that the 
estate was there partly administered, and all the debts paid 
by the administrator; that the slaves here in controversy 
were in the possession of said Drake at the time of his 
death, but werenever administered ; that his widow removed 
to Russell county, Alabama, soon after his death, and 
brought said slaves with her; that she there married Wil- 
liam Threadgill, some time during the year 1843, and that 
he has since had the possession of said slaves. The 
defendants demurred to the bill, for want of equity, and 
because the other distributees of the estate of Green W. 
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Drake were not made parties. . The chancellor sustained 
the demurrer for. want of equity, because (inter alia) the 
personal representative of the estate of said Drake was not 
made a party to the bill; and his decree is now assigned 


as error. 


GoLprmwalTE, Rice & Sempie, for appellants.’ 
BakER & Lewis, contra. 


R. W. WALKER, J.—Where distributees file a bill 
against a person in adverse possession, tor the recovery and 
distribution of property belonging to the estate, it is indis- 
pensable that there should be an administrator of the estate, 
and that he should be made a-party to the suit—Gardner 
Gaunt, 19 Ala. 666; Robinson v. Robinson, 11 Ala. 947: 
Blackwell v. Blackwell, 33> Ala. 64; Alexandcr v. Stewart, 
8 Gill & J. 226; Marshall v. Crow, 29 Ala. 278. If the 
slaves, which the complainants seek to recover and have 
distributed, belong to the estate of Green W..Drake, the 
probate court of Russell county has: jurisdiction to grant 
letters of administration on his estate:—Code, § 1667, sub. 
4. But it does not appear that any administrator has 
been appointed by that court. At all events, no per- 
sonal representative of the decedent is made a party 
to the suit; and, consequently, the legal title to the prop 
erty has not been brought before the court. As this was 
a fatal defect in the bill, the chancellor did not err in dis- - 
missing it. 

Decree affirmed. 





GOODE vs. HOLCOMBE anv WIFE. 


4 ’ 
[GARNISHMENT ON JUDGMENT. ] 


1. Pre-requisites of final judgment against defaulting garnishee—To au- 
thorize a final judgment against a garnishee who has not answered, a 
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judgment nisi must be first entered against him, and a sc. fa. thereon 
must be executed and returned, or two sci. fas must be returned 
“not found” by the sheriff of the county in. which. the garnishment 
was executed. 


AprraL from the Cireuit Court of Shelby. 
The record does not show the name of the presiding 
judge. 


Heri & Forney, for appellant. 


%. W. WALKER, J.—To authorize a final’ judgment 
against a garnishee, who has not answered, a judgment nist 
must be first entered against him, and then a scire fucias 
issued thereupon, must be executed and returned ; or two 
such notices must be returned “not found” by the sheriff 
of the county in which the garnishment was executed. 
Code, § 2545; Lowry v. Clements, 9 Ala. 422; Wood v. 
Ttussell, 22 Ala. 645; Dew v. Bank, 9 Ala. 323. In this 
case, the garnishee Goode did not answer; and, withouw 
rendering the conditional judgment, and issuing the scire 
facias required by the statute, the court entered a final 
judgment against him. This was a fatal error. j 

Judgment reversed, and cause remanded. 





DUNN vs. DAVIS. 
[ACTION ON INJUNCTION BOND. ] 


1. Averment of breach.—In on. action on an injunction bond, conditioned 
that the principal obligor “shall well and truly do and perform all 
such matters and things as may be required of him in the premises, 
and pay,all such costs and danrages as may be recovered against him 
for the wrongful suing out of said injunction,” an averment that the 

injunction suit was dismissed, and:the injunction dissolved, and. that 

the defendants have not paid the reasonable counsel fees necessarily 
incurred by the plaintiff in the defense of said injunction suit, doee 
not show a breach of the bond. 
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AprEaL from the Circuit Court of Shelby. 
The record does not show the name of the presiding 


judge. 


Tuts action was brought by Josiah Dunn and others, 
against Bennett Davis and others; and was founded on 
a penal bond, dated the 19th September, 1849, and condi- 
tioned as follows: ‘* Whereas the above bound Bennett 
Davis has this day filed in the chancery court for said county 
his original bill against the said Dunn, Parker and wife, 
and Beavers, and, amongst other things, prayed an injunc- 
tion, in the nature of an attachment, which has been 
granted by the Hon. W. W. Mason,—now, if said Davis 
shall well and truly do and perform all sech matters and 
things as may be required of him in the premises, and pay 
all such costs and damages as may be recovered against him 
for the wrongful suing out of said injunction, then this 
bond to be void.” 

The complaint set out this bond, and averred the follow- 
ing breaches of the condition: “1. And _ plaintiffs aver, 
that afterwards, at the July term, 1855, of said chancery 
court, said Bennett Davis, on his own application to said 
court, caused said bill to be dismissed, and the same was 
thereupon dismissed out of said chancery court, and said 
injunction was dissolved; and at the time of the dismissal 
of said chancery suit, said debt, due to the plaintifls as 
aforesaid, was barred by the statute of limitations of six 
years, and the plaintiffs’ remedy to collect said debt, with 
the interest thereon, became and was wholly barred; and 
said Beavers (?) has failed and refused, and does still fail and 
refuse, to pay said debt, or any part thereof, to the plains 
tiffs; by means whereof, said sum of money has been 
wholly lost to said plaintiffs, to their damage twelve lun- 
dred dollars; wherefore plaintiffs say, that the condition ot 
said bond has been broken, and said defendants have not 
paid them the said sum of twelve hundred dollars, or any 
part thereof. 2. And plaintiffs say, that the condition of 
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said bond has been broken in this—that they were com- 
pelled to employ necessary counsel, attorneys and solicitors, 
to aid them in conducting the defense of said chancery suit, 
and to procure the dissolution of the injunction issued in 
said cause; which said reasonable and necessary counsel 
fees were worth the sum of one hundred dollars; and the 
said defendants have not paid the same, nor any part 
thereof, to the said plaintiffs; to their damage, twelve 
hundred dollars.” 

The defendants demurred to the complaint, and to each 
assigninent of a breach,—‘‘1st, because the action is pre- 
maturely brought ; 2d, because there is no averment which 
shows that plaintiffs have a cause of action on the bond ; 
and, 3d, because there is no suflicient averment of a breach 
of the condition of said bond.” The court sustained the 
demurrer, and its judgment thereen is now assigned as 
error. 


Byrp & MorGan, for the appellants, cited Zeigler & Hall 
v. David, 23 Ala. 127; Spivey v. McGehee, 21 Ala. 417; 
Dickson v. Bachelder, 21 Ala. 699; Garrett & Hill v. Logan, 
19 Ala. 344. 


Rk. W. WALKER, J.—The breaches assigned do not 
show that the contract of the defendants has been broken 
in any particular, The condition of the bond was, that 
“if said Davis shall well and truly do and perform all! such 
matters and things as may be required of him in the prem- 
ises, and pay all such costs and damages as may be recov- 
ered against him for the wrongful suing out of said injunc- 
tion, then this bond to be void.” The complaint does not 
show that any matter or thing was required of Davis in 
the premises, which he had failed to perform; nor does it 
aver that a judgment had been recovered against him for 
wrongfully suing out the injunction, and that he had failed 
to satisfy the same. As the complaint did not state a cause 
of action, the demurrer was properly sustained.—See Gar- 
vett d Hill v. Logan, 19 Ala. 344, 346; Davis v. Gully, 
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2 Dev. & Batt. 360; Watts v. Shepherd, 2 Ala. 425; Barnes 
v. Peck, 1 Porter, 187; Sledge v. Lee, 19 Geo. 411. 
Judgment affirmed. 
A. J. WALKER, C. J., not sitting. 





SCHUESSLER vs. WATSON’S ADMW’R. 
[ACTION ON PROMISSORY NOTR, BY PAYEE AGINST MAKER. ] 


1. Construction of note payable in cash or. work.—A note, dated and exe- 
cuted at Panama, and payable.one day after date, in work or cash, 
after the maker’s arrival in San Francisco, does not show, on its face, 
that California was the place of performance agreed on by the parties: 
the alternative stipwation being for the benefit of the maker, it was 
his duty, on his arrival in California, within a reasonable time after 
the execution of the note, to offer to pay in work, if he desired to do 
so; and on his failure to make such offer, if he had an opportunity, 
either in California or elsewhere, he became liable to pay in money, 
although the payee was absent from California when he arrived, and 
did not return during his residence there. 


APPEAL from the Cireuit Court of Pike. 
Tried before the Hon. S. D. Hae. 


Tus action was brought by Lewis Schuessler, against 
the administrator of Thomas Watson, deceased, and was 
founded on a promissory note, of which the following is a 
copy : 

‘PANAMA, March 16, 1850. 

“One day after date, I promise to pay to Lewis Schuess- 
ler cne hundred and fifty dollars, in work or cash, after my 


arrival in San Francisco. his 
~~ , ia r 
Tomas X Watson.” 
“ Witness: W. C. Houghton.” mark. 


The defendant pleaded non est factum, and a special plea 
in these words: “ Defendant avers, that plaintiff went from 
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Panaina, (Which is on the isthmus of Darien.) where said 
obligation was executed, immediately to San Francisco, in 
California, where he arrived about forty days after the 
execution of said obligation; that defendant’s intestate also 
went immediately from Panama to San Francisco, where he 
arrived about two months after the execution of said obli- 
gation, and was then and there ready and willing to perform 
the service stipulated for in said obligation, having elected 
so to discharge said obligation ; that plaintiff was not there 
to receive or demand the service, (having left San Francisco, 
and returned to Alabama, many days before the said arrival 
of defendant’s intestate in San HF rancisco,) and refused to 
allow defesdant’s intestate to discharge his said obligation 
as he had elected as aforesaid; that said intestate 1emained 
in California for a long time, to-wit, for the term of four 
or five years after lits said arrival, and was there always 
ready to perform the said service, which, he avers, was: 
intended by said obligation to be performed in California ; 
but plaintiff? continually absented himself from California. 
and never gave said intestate an opportunity to perform 
said service, Which he was ever willing and ready to render,. 
in California aforesaid. And defendant further avers, that- 
his intestate returned, after said four or five years, to Pike. 
county, Alabama, (whence he had gone to California.) and 
there remained until the day of his death, in the month of 
August, 1857; and though he was ever ready and willing 
to perform said service, not only in California, but any 
where else, the plaintiff always refused to allow him to 
perform said service, because he did not give him the oppor- 
tunity to do so, up to the day of his death.” Issue was 
joined on both these pleas. 

On the trial, as the bill of exceptions states, the plaintiff 
introduced W. C. Houghton as a witness, “who testified, 
that le wrote said obligation, at plaintifi’s request, at 
Panama, on the isthmus ef Durien, on the day of its date, 
and signed Watson’s name thereto at his own request, (he 
making his mark thereon as appears on the paper,) and 
subseribed ihiss.ewn name thereto as a witness; that the 
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consideration of said note was money loaned by plaintiff to 
said Watson, to pay his passage from Panama to San Fran- 
cisco, California, to which place they and witness were then 
going ; that plaintiff started on his way to San Francisco 
immediately after the execution of said obligation, and 
arrived there about forty days afterwards; that when said 
Watson arrived in San Francisco, plaintiff had returned to 
Alabama two weeks before, leaving said obligation in the 
hands of an agent in San Francisco; that plaintiff had 
resided in Chambers county since his return to Alabama ; 
and that said Watson, after his said arrival in San Fran- 
cisco, remained continuously in California for three or four 
years, and then returned to Pike county, Alabama, whence 
he had started.” The defendant then adduced some evi- 
dence tending to support his plea of xon est factum ; and 
proved, that the distance from Panama to San Francisco is 
between twenty-five hundred and three thousand miles, 
and that forty-five days was the usual length of the trip 
between the two places. 

“The foregoing being all the evidence introduced, the 
court charged the jury, that the defendant’s intestate had 
the right to elect, whether he would discharge the said 
obligation in work or in cash; and that if he arrived in 
San Francisco within a reasonable time after the execution 
of said obligation, and was there ready to discharge said 
obligation in work, (having elected so to discharge it,) and 
the plaintiff gave him no opportunity to discharge it in that 
way, having absented himself from California before said 
intestate arrived there, and having continuously absented 
himself during the whole stay of said intestate in Cali- 
fornia, for the period of three or four years, then, unless 
the evidence also satisfied them that plaintiff left said obli- 
gation in the hands of an agent there, who was known by 
said intestate to be authorized to receive satisfaction of said 
obligation, they must find for the defendant. Further, 
that the defendant’s intestate, to preserve his right to elect 
whether he would discharge his obligation in work or cash, 
must have arrived in San Francisco within a reasonable time 
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3 after the execution of said note; and that if he failed to 
: arrive there within such reasonable time, (and if he exe- 
cuted said obligation,) then the plaintiff would be entitled 
to recover.” 

The plaintiff excepted to the first of these charges, and 
asked the court to instruct the jury, “that if the intestate 
executed said obligation, and had an opportunity, after his 
arrival in California, to discharge said obligation in work or 
cash, either in California or elsewhere, and did not offer to 
do so, then they must find for the plaintif?’” The court 
refused this charge, and the plaintiff excepted. 

The charge given by the court, and the refusal of the 











— charge asked, are now assigned as error. 
&, 
ete, 


C. L. Cunninenam, for appellant. 


R. W. WALKER, J.—The circuit judge seems to have 
been of opinion, that by the terms of the note, California 
was agreed on as the place of performance, and that the 
payee could not demand payment elsewhere. That this 

yas an erroneous construction of the writing, we think is 
manifest. It may be that the plaintiff could not have de- 
manded payment until the arrival of Watson in San Fran- 
cisco, if that took place in a reasonable time after the exe- 
cution of the instrument. On the happening of that event, 
the promisor became liable to pay, in cash or work, at his 
option. The alternative stipulation was for his benefit ; 
and, as there is nothing on the face of the instrument, or 
in the facts disclosed by the bill of exceptions, which takes 
the case out of the general rule, that a party bound to ren- 
der a service, or make a payment, at or after a given time, 
must seek the person to whom the debt or service is due, it 
was the duty of the promisor, if he desired to pay in work, 
to offer to do so.—Plowman v. Riddle, 7 Ala. 775; Nesbitt 
ow. Pewson, 33 Ala. 673. 

The fact that the plaintiff was absent from California, 
when the defendant's intestate arrived in San Francisco, 
and throughout the latter’s residence in that city, did not, 
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of itself, operate a discharge of the undertaking, whatever 
efiect (if any) it may have had in keeping alive Watson’s 
privilege to elect as to the mode of payment. It follows, 
that if, at any time after his arrival in San Francisco, the 
defendant’s intestate had the opportunity, either in Cali- 
fornia or elsewhere, to discharge’ the undertaking in work, 
and did not offer to do.so, then his promise became an abso- 
lute promise to pay in money. 
Judgment.reversed, and cause remanded. 
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or 


CASES ARGUED AND DETERMINED 


AT JANUARY TER™M, 1861. 








BEN (a SLAVE) vs. THE STATE. 
[INDICTMENT AGAINST SLAVE FOR MURDER OF ANOTHER SLAVE. } 


1. Admissibility of character of deceased, as evidence for prosecution. 
On a trial for murder, the prosecution cannot adduce evidence of the 
peaceable character of the deceased, when it bas not been assailed by 
the prisoner. 

2. Dying declarations.—The dying declarations of the deceased, respect- 
ing the state of feeling which existed between himself and the pris- 
ouer, are not competent evidence for the prosecution- 


: From the Cireuit Court of Baldwin. 


Tried before the Hon. C. W. Rarvrer. 


THE prisoner in this case, a slave, was indicted for the 
murder of another slave, and pleaded not guilty to the in- 
dictment. ‘On the trial,” as the bill of exceptions states, 
“during the opening examination of the witnesses for the 
prosecution, the State proposed to prove the good charac- 
ter of the deceased, as a peaceable, well-behaved negro. 
The prisoner objected to this evidence; but the court 
; overruled the objection, and allowed the evidence ; and the 
State thereupon proved, that the deceased was a person of 
| good character, was a member of the church, and was of 
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peaceable character ; to the admission of which evidence 
the prisoner excepted. The prisoner offered no evidence 
of the character of the deceased during the trial, nor was 
any such evidence given in his behalf.” 

“During the progress of the cause, and in the opening 
examination of the witnesses for the prosecution, and after 
several witnesses had been examined as to the facts of the 
homicide, the master of the deeeased was placed on the 
stand by the State as a witness, and testified, that he came 
to the deceased after he had received his death-weunds, 
and was satisfied that he would die, and told him so; that 
the deceased was conscious that he would die from his 
wounds, and so expressed himself, and directed his fellow- 
servants what to do with the little effects he had ; that this 
was early in the morning, and that the deceased died on 
the following evening, about night. The State then pro- 
posed to give in evidence the declarations of the deceased 
to his master, respecting the state of feeling between him- 
self and the prisoner. The prisoner objected to the intro- 
duction of this evidence; but the court overruled the ob- 
jection, and admitted the evidence. The master thereupon 
testified, that the deceased said, ‘he was knocked down, 
but did not know who did it; that some time before he 
had met the prisoner, (who was a runaway,) near the prem- 
ises of his master, and told him that he had better go home, 
and that he would tell his master if he did not; to which 
the prisoner replied, that he intended to do so the next day.’ 
To which ruling and admission of evidence the prisoner 





excepted.” 


Smita & CHANDLER, for the prisoner. 
M. A. Batpwiy, Attorney-General, contra. 


4 


A. J. WALKER, C. J.—It has been decided in this 
State, that the bad character of the deceased is competent 
evidence for the accused, where the circumstances are such 
that they would be illustrated by such character. The 
reason upon which that decision rests, is, that the slayer 
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must be reasonably presumed to act upon the cireumstan- 
ces surrounding him, as they are colored by the bad char- 
acter of the deceased; and that, therefore, it is but just to 
the accused that the jury should know that character. 
We do not think that this reasoning requires us to hold, 
that the State may go into evidence of the peaceable char- 
acter of the deceased, when it is not assailed on the part 
of the accused. If the character of the deceased was that 
of a peaceable man, the circumstances may safely be left 
to speak their own language: it is not requisite to their 
interpretation that the character should be known. 

The character of a witness fur truth cannot be sup- 
ported, until it has been assailed ; and, on the other hand, 
the character of ene charged with a criminal offense, can 
not be assailed, except in reply to evidence of good charac- 
ter. These cases show that, in holding the bad character 
of the deceased admissible for the accused, and denying 
that good character is admissible for the State, we have 
analogies in the law to support us. We think it mach 
safer not to extend the rule, in reference to the admissibil- 
ity of the character of the deceased, so far as to permit 
the State to adduce primarily evidence of good character. 
The authorities, with the exception of Dukes v. State, 
(11 Ind. 557,) to the report of which we have no access, give 
the rule no greater extension, than to embrace evidence of 
bad character adduced by the defendant ; and we think it 
safer to so limit the rule—State v. Ticks, 27 Miss. 58S 3 
Monroe v. State, 5 Georgia, 137; State v. Tacket, 1 Wawks, 
216 ; State v. Darfield, 8 Tredell’s Law, 344; Wharton on 
Hom. 249; Iranklin v. State, 29 Ala. 14; 3 Greenleaf on 
Ev. 27. 

[2.] The court erred, in permitting the State to give in 
evidence the dying declaration of the deceased, as to the 
state of feeling existing between himself and the prisoner. 
We decided in Mose v. State, (35 Ala. 421,) that the ad- 
missibility of dying declarations was restricted to state- 
ments “as to the circumstances immediately attending the 
act, and forming a part of the res geste.” That decision 
is conclusive of the question now presented. 
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Judgment reversed, and cause remanded. The prisoner 
must remain in custody, -until discharged by due course of 
law. 





AARON (a stave) vs. THE STATE. 
[INDICTMENT AGAINST SLAVE FOR MURDER OF WIIITE PERSON. ]} 


1. Competency of juror.—A mere occupant and tenant, under a yearly 
letting, of a room used by him as a sleeping apartment, is not a free- 
holder, within the meaning of the statute (Code, § 3583) specifying the 
grounds of challenge te jurors in criminal cases. 

2. Admissibility of confessions.—The constable who had the custody of 

the prisoner, a slave, having said to him, “If you did it, you had bet- 
ter confess: if would be best for you to tell the truth; truth is always 
the best policy; but, if you did not kill him, we don’t want you to 
say so,”—held, that there was nothing in these facts to show that the 
prisoner’s confessions, subsequently made to the constable in the same 
conversation, were elicited through the influence of either hope or 
fear; aud that the confessions were admissible evidence. 

Organization of grand jury ; sufficiency of certified transcript on change of 
venue —Where the regular term of the circuit court commenced on the 
second Monday after the fourth Monday in Gclober, which was the 
eighth day of Norember ; and the indictment, as copied into the cer- 
tified trauscript on change of venue, purported to have been returned 
into court on the ninth day of November ; while the transcript stated, 
in its caption, that the grand jury was organized at a term of the court 
begun and held on the second Monday after the fourth Monday in 

November, which was the sixth day of December,—held, that the trans- 

eript did not show that the grand jury was organized at the regular 
term of the court; but, if a wreng date was inserted in the transcript 
by a clerical misprision, (there being a reversal of the judgment on 
other grounds,) the mistake may be correeted before another trial. 


er) 


4, Variance in name of deceased.—W here the indictment alleged the name 


‘of the deceased to be Louis Boudet or Boredet, while his real name was 
proved to be Louis Lurdet, and to be sometimes pronounced as if spelt 
Bouredet ; and the circuit court thereupon charged the jury, “ that if 
hiis real name was the same in sound as if written Boudet or Boredct, 
or so nearly the same that the‘difference would be but slight, or scarcely 
perceptible, and he would have been readily known by his name being 
pronounced as if written Boudet or Deredet, then the variance would 
not avail the defendant,”—Aéld, that the ruling of the court was sub. 
tantially correct, 
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- From the Cireuit Court of Mobile, on change of venue 
from Baldwin. 


Tried betere the Hon. C. W. Rapier. 


THE prisoner was indicted, jointly with another slave, 
in the circuit court of Baldwin, for the murder of one 
Louis Boudet, (or Boredet, as the court decided, on inspec- 
tion, it might: be.) a white man. ‘The venue having been 
changed to Mobile, the prisoner was there tried alone, at 
the December term, 1860. During the organization of the 
jury, as is shown by the bill of exceptions, A. R. Drish, 
one of the regular panel of jurors, being examined touch- 
ing his qualifications as a juror, “stated, that he was not 
a freeholder; but that he rented a room by the year, and 
occupied it as a lodging-room; and that he exercised the 
exclusive control of said room, and had oceupied it thus 
for more than a year.” The prisoner challenged this juror, 
on the ground that he was neither a freeholder nor a house- 
holder ; the court overruled the objection, and the prisoner 
excepted. An exception wasalso reserved to the ruling of 
the court in admitting one Hannibal Choate as a competent 
juror, on a similar state of facts; and several other excep- 
tions, Whieh require no particular notice, were reserved 
during the organization of ‘the jury. 

When the State offered to read to the jury the copy of 
the indictment contained in the certified transcript, “the 
prisoner objected to being put upon his trial on said copy- 
indictment, and objected to the sanie being read to the jury 
as a sufficient indictment, and objected to the introduction 
of said transcript ; because said transcript showed that the 
court commenced its session at a time not appointed for a 
regular term ; and because it contained no caption showing 
the organization of a grand jury at the regular term of 
said court ; and because it did not appear that said indiet- 
ment was found at a regular term of said court ; and because 
it appeared that said indictment was filed in court before 


the organization of the grand jury.’ The transcript states, 
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in its caption, that the proceedings were had “at a term of 
the cireuit court, begun and held in and for the county of 
Baldwin, at the court-house thereof, on the second Monday 
after the fourth Monday of November, 1858; and then 
sets out the organization of the grand jury. The next 
minute-entry, which is headed, ‘* Tuesday, November 9, 
1858,” recites that the grand jury return into court, and 
file sundry bills of indictment; and then follows the indict- 
ment against the prisoner, which is entitled ‘Fall term, 
1858,’ and endorsed by the clerk, ‘Filed in open court, 9th 
November, 1858.’ The court overruled the several objec- 
tions to the indictment and transcript, and the prisoner 
excepted. 

The deceased was killed on the 20th or 21st April, 185s. 
The prisoner was at that time a runaway, and did not 
return home for several days afterwards. When he re- 
turned, (suspicion having been aroused in the meantime 
against hin and another slave, Ranty by name,) he was 
seized and tied by his overseer, and delivered up to a 
magistrave, by whom he was examined touching the mur- 
der of the deceased; but on that examination he denied 
all participation in the killing. He was left, during the 
niglit, in the custody of one Nelson, who was acting as 
constable, and who kept him bound with handeutls and a 
chain. On the next morning, while Nelson, accompanied 
by several other persons, was carrying him to the place 
appointed by the magistrate for the further investigation, 
aud while he and Nelson were twenty or thirty yards in 
advance of the rest of the party, he made a confession of 
his guilt; and immediately afterwards, while the whole 
party were going down the river in a boat, repeated the 
confession in the presence of the other persons. One of 
the handeuffs had swollen his wrist, and Nelson took it off; 
but it does not appear whether this was before or after the 
first confession. The State first introduced one Eslava as a 
witness, who was one of the party with the constable on 
that occasion, and who testified that, ‘on the morning of 
the next day after Aaron’s first examination, while going 
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down the river in a boat, with him and several other per- 
sous, Aaron made a statement to him, about the killing of 
the deceased, implicating himself; and that this statement 
was made in reply to a question by him, ‘how he came to 
tell about the matter,’ alluding to his confession, just before, 
to Nelson. The solicitor asked the witness, whether he 
held out any inducement to the prisoner to confess, or used 
any threats, force, or undue influence; and the witness 
said, that he had not. The solicitor then asked the wit- 
ness to state what the prisoner said to him ; but the prisoner, 
by his counsel, objected to this, because it did not appear 
that, at the time this confession was made, the influence of 
the oath and charge given to him had been removed. The 
court overruled the objection, and the prisoner excepted.” 
The prisoner then introduced Nelson as a witness, who 
testified to the court, in reference to the confession made 
to lim, as follows: “While he and Aaron were about 
twenty-five or thirty yards in advance of the others, and 
were in conversation about the matter of the homicide, 
witness said to Aaron in substance, as well as he could 
recollect, ‘If you did it, you had better confess: it is best 
to tell the truth; but, if you did not do it, we don’t want 
you to say so.’ On re-examination touching this conversa- 
tion, the witness stated that he said to the prisoner, ‘If 
you killed him, you had better confess ; it would be best 
for you to tell the truth; truth is always the best policy. 
But, if you did not kill him, we don’t waut you to say so ; 
if you did, it is best for you to confess and acknowledge 
it When witness made these statements to Aaron in said 
conversation, Aaron walked on a little way, saying nothing, 
and apparently reflecting, and then made the confession. 
No one else was then present, but the others soon came 
up.” The prisoner then introduced as witnesses, before 
the court, the agent of his owner, who had the control and 
management of him, and his oferseer; who testified to the 
facts above stated, in reference to his being a runaway at 
the time the homicide was committed, his return home, his 
arrest by the overseer, and his delivery to the magistrate. 
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On. these facts, ‘the court admitted as ev vidence to the jury, 
against the prisoner’s objections, the confession to Eslava, 
and the prior confession to Nelson; to which decisions the 
prisoner reserved exceptions. The State then adduced 
evidence corroborating the confessions in several particulars. 

In reference to the name of the deceased, the testimony 


was as follows: Eslava testified, “that the deceased was a. 


Swiss, and was named Louis Burdet; that he spoke French, 
and pronounced his name according to the French pro- 
nunciation ; that he (witness) had seen the deceased*write 
his name, and pronounced it as the deceased did.” Joseph 
Nelson testified, “that he knew the deceased, who was gen- 
erally called Louis Burdet, pronouncing the surname as in 
English.” Mr. Weeks testified, “that he knew the deceased. 


and that his name was Louis Durdet, giving the French. 


prouuneiation.” Joseph Uail testified, “that he knew the 
deceased, who was generally called by his christian name, 
Louis ; that he had several times heard his name eatled out 
at the polls where he voted, and that it was then pro- 
nounced, to the best of his recolleetion, as if written 
Bouredet according to English orthography ; that he did 
not know what was the correct pronuneiation of his name, 
because he was generally called ‘Old Louis.” The court 
decided, on inspection, aided by the testimony of several 
experts, that the name, as written in the indictment, might 
be either Boudet, or Doredct, and might be pronounced as 
if spelt Boodet, or Bowdcet; and instructed the jury, “that 
if the real name of the deceased was the same in sound as 
if written Boudet or Doredct, or so nearly the same that 
the difference would be but slight, or s -arcely perceptible, 
and he would have been readily kuown by his name being 
pronounced as if written Boudet or Poredet,—then the 
variance would not avail the defendant for his acquittal ; 
to-which charge the prisoner excepted. 
4 
James Bonn, and L. 8. Lupe, for the prisoner.—1. Drish 
and Choate were not competent jurors, being neither freo- 
holders nor householders.—Code, §§ 3436, 3583. The 
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object of the statute, in requiring householders and free- 
holders as jurors, is recited to be the securing of “honesty, 
impartiality, and intelligence ;” and iis*purpose will inev- 
itably fail, at least in the cities and large towns, if the 
mere-renting of a room be held sufficient to constitute a 
householder. Where rooms are rented by gamblers and 
other disreputable characters, such renting gives not the 
slightest assurance of honesty or intelligence. To eflectu- 
ate the object of the statute, the term householder should 
be construed -to mean, one who holds, or has possession of 
a house—who has some stake in the community, and whose 
reputation may be known. If the prisoner was tried by 
jurors who had net the requisite qualifications, the judg- 
ment will be reversed.—1 Porter, 298; 2 Mason, 91¢ 
1 nen 31553 8 Johns. 347; S Ala. 802; 4 Barn. & Ald. 
4723 3 Iredell, 532. 

The certified transcript, on which the prisoner was 
me was fatally defective. The regular fall term, 1858; 
of the circuit court of Baldwin, commenced on the 8th day 
of November, as this court must judicially know ; yet the 
transcript states, that the grand jury was organized on the 
2d Monday after 4th Monday in November. If this state- 
ment is true, the indictment was not found by that grand 


jury, or the grand jury itself was organized at an unauthor- 
JUr) g 


ized time. 

3. The prisoner’s confessions ought not to have been ad- 
mitted as evidence against him. The circumstances under 
which those confessions were made, as detailed inthe bill 
of exceptions, show that they were exvorted from him by. 
the two-fold influence of hope and fear. The prisoner is a 
slave, ignorant of the law, and accustomed to implicit 
obedience. The confessions were made to a white man, an 
officer of the law, in whose custody he was, aiid in response 
to a question by that officer ; and at a time, too, when he 
was bound in irons, and in the midst of an excited party of 
white men who were investigating the facts of the homi- 
cide. If he had failed to answer the question, his silence 
would have been considered disrespectful ; and if he haé 
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given the same answer as on his former examination, it 
would not have been accepted as satisfactory. The officer 
did not caution him that what he said would be used as 
evidence against him, nor can he be presumed to know that 
fact. The remarks of the officer, in reply to which the 
first confession was made, could only be construed by him 
as a threat, if he did not confess, or a promise that he could 
thereby better his condition. His former denial was not 
satisfactory to the party, and he must have seen that noth- 
ing short of a confession of his guilt would satisfy them. 
If these facts are not sufficient to show, affirmatively, that 
the confessions were not voluntary, they at least raise grave 
doubts of their entire freedom.—State v. Long, 1 Hayw. 
455; Wharton’s Amer. Crim. Law, 252; 1 Greenl. Ev. 
§ 225, and notes ; 32 Ala. 566 ; 26 Ala. 107; 25 Ala.1. An 
additional ground of objection, which is, of itself, sufficient 
to exclude the confessions, is the fact that the prisoner had 
been previously sworn and examined during the investiga- 
tion, and was then charged by the magistrate, as the statute 
directs, (Code, §§ 3318, 3315,) concerning the consequences 
and punishment of false swearing; and it was not shown 
that, at the time the confessions were made, the influence 
and effect of this oath and charge had been removed from 
his mind ; on the contrary, the confession itself shows that 
they still dwelt upon his mind. Confessions have been 
repeatedly excluded, because the prisoner had been exam- 
ined upon oath.—1 Greenl. Ev. § 225; Bull. N. P. 242; 
4 Hawk. P. C. ch. 46, § 37; 4 C.& P. 564; 6 2b. 161, 179; 
1 Moody & Rob. 297; 1 Moody, 203; 1 Parker’s Crim. R. 
406-23 ; 4 Dallas, 116; 1 Phil. Ev. 118, note 207, 2d vol. ; 
Roscoe, 48-50. 

4. The charge of the court to the jury, on the question 
of variance, was erroneous. The rule of law as to idem 
sonans cannot apply to names so dissimilar in sound as 
Burdet and Boudet, or Boredet.—Rex. v. Tannet, Russ. & 
R. 351; 10 East, 83; 5 Taunton, 14; Roscoe, 106. Idem 
sonans is a question of law, and the court erred in referring 
its decision to the jury. 
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M. A. Batpwin, Attorney-General, contra.—1. Drish and 
Choate were householders, within the spirit and intention 
of the statute. 

2. The objection taken to the certified transcript is but 
a clerical misprision, which was amendable by the other 
parts of the record. 

3. The prisoner’s confessions appear to have been made 
voluntarily, and were abundantly corroborated. That they 
were admissible, see Hawkins v. State, 7 Missouri, 190; 
Roscoe’s Crim. Ev. 42. 

4. There was no variance in the name of the deceased. 
17 Ala. 179. 


STONE, J.—The jurors Drish and Choate were mere 
tenants and occupants, by yearly letting, of rooms used as 
sleeping apartments. The seetion of the Code which 
defines the qualifications of jurors, declares that it is a good 
ground of challenge for either party, “that the juror has 
not been a resident householder or freeholder of the county, 
for one year preceding the time he is sworn.” —4 3583. The 
term “householder” is defined by Mr. Webster to mean, 
“the master or chief of a family; one who keeps house 
with his family.” ‘Household: those who dwell under 
the same roof, and compose a family.” In the case of Brown 
v. Witt, (19 Wend. 475,) Bronson, J., said, “The word 
houscholder, in this statute, means the head, master, or per- 
sen who has the charge of, and provides for a family.” “A 
person having and providing for a household, is a house- 
holder.”—Grifin v. Sutherland, 14 Barb. Sup. Ct. 456. 


See, also, Rex v. Inhabitants of Rufford, 8. Mod. 40; Slade’s 


bail, 1 Chitty, 502; Rex v. Poynder, 1 B. & Cress. 178 ; 
3 Petersdorft’s Abr. 103. Householder, in our statute, 
means something more than the mere occupant of a room 
or house. It implies in its term the idea of a domestic 
establishment—of the management of a household.—Sallee 
v. Waters, 17 Ala. 482; Boykin v. Edwards, 21 Ala. 261; 
2 Mart. La. 313; Burrill’s Law Dictionary, ‘“‘ Household.” 
Under this rule, Messrs. Drish and Choate were not compe- 
8 
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tent jurors; and for the error in putting them upon the 
prisoner, this case must be reversed. 

The questions as to the other two jurors will probably 
not arise again in the present form. 

2.] Much has been written on the question, what degree 
of influence will exclude the evidence of confessions in 
criminal cases? The authorities agree that, before any 
confession can be received in evidence in a criminal case, it 
must be shown that it was voluntary. “A free and volun- 
tary confession is deserving of the highest credit, because 
it is presumed to flow from the strongest sense of guilt, 
and therefore it is admitted as proof of the crime to which 
it refers; but a confession foreed from the mind, by the 
flattery of hope, or by the torture of fear, comes in so ques- 
tionable a shape, when it is to be considered as the evidence 
of guilt, that no credit-ought to be given to it; and there- 
fore it is rejected.”—1 Greenl. Ev. § 219; Mose v. The State, 
33 Ala. 211; Roseoe’s Cr. Ev. 89; Wyatt v. The State, 
26 Ala. 9; Drister v. The State, 26Ala. 107, 128; Seaborn 
v. The State, 20 Ala. 15; Reg. « Waringham, 2 Lead. Cr. 
Cas. 167; 2 Russ. on Crimes, $27. See, also, 2 Lead. Cr. 
Cas. 190, 191, and 198, et seq. 

In some cases, we think ‘tke rule which excludes confes- 
sions, as being procured by hopes:held out, or fears excited, 
has been carried to the verge of propriety, if not beyond it. 
In Reg. v. Drew, (8 C. & P.,) the language used was, “ Do 
not say anything to prejudice yourself, as what you say I 
will take down, and it will be used for or against you at the 
trial.” We confess we cannot perceive on what principle 
this confession was excluded. So, in the case of Peg. v. 
Morton, (2 Mood. & Rob. 514,) where the language was, 
“ What you are charged with is avery heavy offense, and 
you must be very careful in making any statement to me 
or any body else, that may tend to injure you; but any- 
thing you can say in your defense, we shall be ready to 
hear, or send to assist you.” In each of these cases, the 
decision was pronounced by Coleridge, J. In the case ot 
Rex v. Upchurch, (1 Moody, 465,) a hope was held out to 
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the prisoner, that a confession would perhaps ‘save her 
neck ; and we think the ter judges—Lord Denman, Ch. J. 
Tindal, Lord Abinger, Ch. B. Park, and others—rightly 
ruled her confessions inadmissible. 

Although we fully approve the sentiments expressed by 
this court in the case of Wyatt, supra, that, “in consider-- 
ing questions of the kind before us, we must bear in mind 
the dependent relation of the slave—the absolute dominion 
under which he-lives, ” (see, also, Clarissa’s case, 11 Ala. 
60,)—yet, we agree with Parke, B., “that cases on this 
subject have gone quite far enough, ard eught not to be 
extended."—Reg. v. Moore, 12 Eng. Law and Eq. 586. Ip 
Seaborn’s case. the corfession was made to the cominitting 
magistrate, after he had told the prisoner, (a slave and in 
eustody,) that: if was a bad business, or bad situation he 
was imn.—20 Ala. 15. The confession was held admissible. 
See, also, Leg. ». Baldry, 2. Lead. Cr. Cases, 164; Haw~ 
kins v. The State, 7 Missouri, 190. 

The substance of what the bailiff said to the prisoner in 
this case was, that truth was the best policy; that if he 
did the act, it was best to confess it; but, if he did not do 
the act, then there was no wish he should say so. Now, if 
there be in this language any inducement offered to the - 
prisoner to obtain a confession, that inducement was placed 
onthe express condition that he, the prisoner, was guilty. 
Hence, to suppose that the prisoner was influeneed by the 
declaration to make the confession, is to concede his guilt ; 
for, in no other contingency, was he advised to confess. 
The prisoner, if innocent, was warned not to say he hai 
done the deed, in language equally as streng as that which 
sought his confession if guiltv. Truth was asked for ; and 
we cannot perceive that any hope or fear was oflered to the 
prisoner, to induce him to make a false confession of guilt. 
The circuit court did not err in receiving evidence of the 
confessions. 

[3.] The transeript-from ‘the cireuit court of Baldwin 
county presents the following state of facts: The regular 
term of the circuit court of that county sat on the second 
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Monday after the fourth Monday in October, and com- 
menced its session on the 8th day of November, 1858. The 
indictment, on which the prisoner was tried, appears to 
have been returned into court on the 9th day of November, 
1858. The transcript from Baldwin states, that a grand 
jury, composed of certain named persons, was organized in 
a Baldwin circuit court, on the second Monday after the 
fourth Monday in November, 1858, which was the sixth 
day of December. The transcript from Baldwin circuit 
court fails to show the organization of the grand jury at the 
fall term, 1858, unless there is a mistake in the date found 
in the record. We suppose the date is incorrectly stated ; 
but, as the record before us fails to show the organization 
of the grand jury by whom the bill was found, and as we 
suppose this to be a clerical error, which can be corrected, 
we will do no more thau call the attention of the circuit 
court and the parties to it, that before another trial the 
transcript may be put in proper form. 

[4.] Theruling of the court in reference to the name of 
the deceased is substantially correct. We understand the 
circuit court to have said, in substance, that if the variance 
in the name be so slight as scarcely to be perceptible, and 
the deceased would have been readily known by the name 
thus called, then such variance was immaterial. In the 
case of Ahitbol v. Beniditto, the court ruled, that Benedetto 
was idem sonans with Beniditto.—2 Taunton, 401. See, 
also, Ward v. The State, 28 Ala. 60; Doe. ex dem. v. Miller, 
1B. & Ald. 699. 

Judgment of the circuit court reversed, and cause 
remanded. Let the prisoner remain in custody, until dis- 
charged by due course of law. 
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SCOTT vs. THE STATE. 


[INDICTMENT AGAINST SLAVE FOR HOMICIDE OF WHITE PERSON. ] 





1. Sufficiency of clerk’s certificate to transcript, on change of venue.—On 
change of venue in a criminal case, if the elerk’s certificate, appended 
' to the transcript, states that it “contains a true and complete tran 


script of the caption of the grand jury, and a copy of the indictment 
with the endorsements thereon, together with the recognizances o 
the witnesses, and all the orders and judgments had in the case, all 
of which is as full and complete as the same appears of record,”’—this 
isa substantial compliance with the requirements of the statute 
(Code, § 3613.) 

2. Service of copy of indictment on prisoner.—If a copy of the indict- 
ment, as originally found by the grand jury, is served upon the pris- 
oner while in confinement, (Code, § 3576,) the validity of the service 
is not affected by the fact that a nolle-presequi had been entered as to 
one of the counts. 

3. Charge to jury as to construction and effect of other charges—Where the 
court, after having charged the jury orally, gave several charges in 
writing at the request of the defendant, and then added, “that the 
jury would receive the written charges, in connection with the 
charges and law as given and expounded orally from the bench, as 

| the law of the case,”—held, that this was not erroneous. 

. Homicide of white person by slave; charge to jury, as tocenstituenis of 
offense.—On the trial of a slave, under an indietment for the murder 
or voluntary manslaughter of a white person, a charge to the jury 
asserting that, “if they believed the defendant struck the deceased 
with no expectation or intention to kill him, and the stroke did kill 
him, the death was accidental, and the defendant should be ac- 
quitted,”—is erroneous, since it assumes that the defendant would be 
entitled to an acquittal, althongii the blow was given with the inten- 
tion to do great bodily harm.. 

. Sufficiency of verdict—Under an indictment against a slave, charging 
him, in separate counts, with the murder and voluntary manslaughter 
of a white person, a general verdict of guilty is sufficient to authorize 
a judgment and sentence of death. 


> 


[5 | 


From the Circuit Court of Dallas, on change of venue 
from Wilcox. 
Tried before the Hon. Porter Kine. 





Tne indictment in this case was found by the grand 
jury of Wilcox county, and originally contained three 
counts :, the first.charging the prisoner, who was a slave 
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with the murder of James Wilkinson, a white person, by 
striking him with a stick or piece of wood; the second 
charging that the. killing was done “unlawfully, but with- 
out malice”; and the third, that it was done “unlawfully, 
but without malice, .or. the intention to kill.” A xelle- 
prosequi was entered as to the third count, and the venue 
was afterwards changed, on the application of the prisoner, 
to Dallas county. On the trial, as the bill of exceptions 
states, “the prisoner objected to being tried on the tran- 
script of the record from the circuit court of Wilcox, be- 
cause of the insufficiency. of .the clerk’s certificate to the 
said transcript ; which objection the court overruled, and 
the prisoner excepted.” ‘The certificate is in the following 
words : 

“State of Alabama, 2 I, C. C. Sellers, clerk of the 

Wilcox county. 5 circuit court of Wilcox county, 
State of Alabama, do hereby certify,:that the foregoing 
pages, numbered from one to four, contain a true and 
complete transcript of the caption of the grand jury, and 
a copy of the indictment, with the endorsements thereon, 
together with the recognizance of the witnesses, and all the 
orders and judgments had in the ease of the State against 
Scott, a slave, together with a: bill of the costs; all of 
whicheis as full and complete as the same appears of record 
or on file in my office. Given under my hand and seal of 
office,” &e. 

The prisoner then objected to being tried, “because the 
paper which had been served upon him, while he was con- 
fined in jail, as a copy of the indictment, was not a correct 
copy of the same; and produced to the court the paper 
which had been so served on him,” which was a correct 
copy of the original indictment, including the count as to 
which a nolle-prosequi had been entered before the change 
of venue. The court overruled the objection, and the 
prisoner excepted. 

The eircumstances connected with the killing, as proved 
on the trial, were substantially these: On the night of the 
19th January, 1860, the prisoner was eaught by a patral- 
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ling party, of whom the deceased was one, in the town of 
Camden, about a half-mile from his master’s house, without 
su pass ; and the deceased, under the direction of the cap- 
tain of the patrel, inflicted on him a light whipping. On 
the next morning, while the deceased, in company with 
two other white persons, was going through the suburbs 
of the town, he passed the prisoner, whe immediately ac- 
costed him in a rude and insolent manner, and followed 
the party into the town, talking in a loud and insolent tone 
to the deceased. ‘The deceased told him to go away and 
jet hima alone, and threw a chip at him, but did not hit 
him. The defendant continued to talk angrily to the de- 
ceased, saying, ‘I don’t see what business school-boys have 
to patrol, any way 3’ and the deceased threw at him a 
piece of a wagon-felloe, some three inches long, and then 4 
piece of a buggy-shaft, with a [part] of the cross-bar at- 
tached, but did not hit him. One Ratelifie, who was at 
work in bis carriage-shop as they passed, and who was at- 
tracted to the doer of his shop by the loud and angry talk- 
ing, threw or handed to the deceased a buggy-whip, of 
medium size, aad told him to take it and whip the defend- 
ant. .The defendant seized upon the piece of buggy-shaft 
which the deceased had thrown at him, and he and the 
deceased mutually started tewards each other, (being then 
some twelve or fifteen steps apart,) and met about half- 
way ; and the deceased then struck the defendant around 
the body with the whip, and the defendant struck him on 
the left forehead with the buggy-shatt.” From the effeets 
of this blow the deceased died, on the second day after- 
awards. 

“ After the court had charged the jury orally, the de- 
fendant asked the court to give six charges in writing, 
which charges the court also gave, and then stated to the 
jury, that they would receive the written charges, in con- 
nection with the charges and law as given aud expounded 
orally froin the bench, as the Jaw of the case; to which 
statement, so made by the court, the defendant excepted.” 

© The defendant asked the court, in writing, to charge 
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the jury, ‘that if they believed the defendant struck the 
deceased with no expectation or intention to kill him, and 
the stroke did kill him, the death was aceidental, and the 
defendant should be acquitted ;? which charge the court 
refused to give, and the defendant excepted.” \ 

The jury returned a verdict of “suilty of murder, in 
manner and form as charged in the indictment ;” and the 
court thereupon pronounced sentence of death upon the 
prisoner. 


GEORGE W. GAYLE, for the prisoner.—1. The certificate 
of the clerk, appended to the transcript, does not state that 
it contains “the order for the removal of the trial,’’ nor 
that it contains “all the entries relating” to the indictment. 
—Code, § 3613; Brister’s case, 26 Ala. 126. 

2. The paper served on the prisoner was not a copy of 
the indictment on whieh he was to be tried, since it con- 
tained the count as to which a nolle-prosequi had been en- 
tered. The unauthorized addition of a count makes as 
material a difference as would the omission of a count. In 
the one case, a conviction might be had upon a count which 
the prisoner had never seen; and in the other, upon a 
count which was void. If the paper served on the pris- 
oner be held a copy of the indictment on which he was 
tried, then it must follow that he was tried, and probably 
convicted, on the third count ; indeed, there is nothing in 
the record to repel this conclusion. 

3. The court erred in the statement voluntarily made 
to the jury after giving the charges asked by the prisoner. 
If the charges asked were correct, it was the duty of the 
court to give them in the language in which they were 
asked.—Code, § 2355. If they were incorrect, or in con- 
flict with the oral charge, they ought not to have been 
given. The statement of the court could only be under- 
stood by the jury as an intimation that they must be goy- 
erned by the oral charge, and that the other charges were 
given merely to save an exception.—Spivey v. The State, 
26 Ala. 90. 
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4. The charge asked and refused, ought to have been 
given. It was obviously intended to withdraw from the 
jury the consideration of the third count. Moreover, it 
asserts a correct legal proposition. No one but the master 
has a right to punish or strike a slave. Words do not 
justify an assault. The deceased unlawfully assaulted the 
prisoner, and the latter had the right to resist and protect 
himself. If the stroke was given without any ‘“expecta- 
tion or intention to kill,” the defendant could not be con- 
victed of murder, voluntary manslaughter, or involuntary 
manslaughter in the commission of an unlawful act. 

5. The general verdict was erroneous, and did not au- 
thorize the sentence pronounced. The two counts in the 
indictment charge different offenses, or, at least, one offense 
with essential differences. The offense is alleged to have 
been committed “with malice,” and yet ‘without malice ;” 
and the verdict finds this impossibility to be true. The 
finding is contradictory, confused, false, and uncertain.— 
State v. Givens, 5 Ala. 760°; State v. Cochran, 30 Ala. 542 ;. 
6 Olio, 400; 4 Gill, 490. 


M. A. Batpwiy, Attorney General, contra.—1. The 
clerk’s certificate is a substantial compliance with the: 
statute. 

2. The copy of the indictment, served on the prisoner, 
was an exact copy of the original ; and he could not pos-- 
sibly have been injured by the insertion of the third count. 

3. The oral charge of the court, not being set out in the 
bill of exceptions, must be presumed to have been consis- 
tent with the written charges which were given; and it 
was the duty of the jury, without any express instruction 
from the court, to consider them together “as the law of 
the case.” Moreover, it is the right and duty of the court 
to give explanatory charges.—.Vorris v. State, 25 Ala. 57.. 

4. The charge refused was manifestly erroneous, in 
assuming that, if the blow was given with the intention to 
do great bodily harm, the defendant was entitled to an 


acquittal. 








{ 
} 


| 
H 


pt ce a 





122 ALABAMA. 


Scott v. The State. 





Rn. W. WALKER, J.—The certificate of the clerk, at- 
tached to the transcript from the circuit court of Wilcox 
county, was a substantial compliance with the require- 
ments of section 3613 of the Code; and, as the only ob- 
jection made to the transcript, was because of the insuffi- 
ciency of the certificate, the court did not err in over- 
ruling it. 

[2.] The copy of the indictment served on the defend- 
ant, was a copy of the indictment as found by the grand 
jury; and that, we think, was suflicient, although the 
solicitor had entered a nolle-prosequi as to one of the 
counts. 

[3.] If, after the court has charged the jury orally, ad- 
ditional charges are given in writing at the request of 
either party, if is certainly true that the jury are to con- 
sider the written, in connection with the oral charges, as 
constituting the law of the case. This was all that the 
court said to the jury in the present case, and we do 
not see how the remark conld have prejudiced the de- 
fendant. 

[4.] The last charge asked, was properly refused. If 
the blow was given with the intention not to kill, but to 
do great bodily harm, and death ensued, it hy na means 
follows, that the defendant was entitled to an acquittal, 
Yet the charge asked by the defendant, declares that, in 
the case supposed, if would be the duty of the jury to 
acquit. 

[5.] Under our code, murder, when committed by a 
slave, and the yeluntary manslaughter of a white person 
by a slave, are subjected to the same punishment.—Code, 
§ 3312. The first and second counts of the indictment in 
this case allege the killing of the same person, and ob- 
viously refer to the same act, charging it in different ways, 
so as to meet the different aspects in which it might be 
presanted by the evidence, It is very clear that, where 
both counts of the indictment refer to a single transaction, 
and the punishment prescribed is the same in the one case 
as the other, a general verdict of guilty is not improper.— 
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‘3 Arehb. Crim. Pl. 175-6; Zludson v. State, 1 Blackf. 319 3 
U. States v. Pirates, 5 Wheat, 184; Alays v, State, 30 Ala, 
$23. 

_Judgment affirmed, 





—— ee 


STEIN vs. THE STATE. 
[INDICTMENT AGAINST LESSEE OF CITY WATER-WOKKS. | 


1. When indictment ties for breach of detiy imposed by eontract, and its 
sufficiency.—An indictment lies against the lessee of the city water- 
works of Mobile, for a breach of the public duty imposed on him by 
his contract with the corporate authorities, in failing to furnish the 
city with a supply of water; but, sinee-diis contract only binds him to 
supply water to the city from Three-niie creek, and contains na 
stipulation as to the quality of the water fo be supplied, an indict- 
mmciut which simply charges, in cifect, that the water supplied by him 





was not good and wholesome, shows uo breach of duty resulting from 


the centract, 
When indictment lies for nuisanes, and ite suficieney.—Selling and furs 


~) 


nishing unwholesome and poisonous water to an entire cominunity, is 
a nuisance, for which an indictment will lie; but, it the indictment 
docs not allege thaé the defendant, bis agents or servants, poisoned 
the water, or imparted to it its unwholesome quality, if must aver his 
knowledge of its unwholesome or poisonous quality. 

Relevancy of evidence ie prere nxuisanes.—Under an indietment for a 
nuisynce, in selling and furnishing unwholesome and poisopous water 


ve 


to an entire community, the prosecution may adduce evidence, shows 
ing the deletcrious effects of the water on particular persons, nembers 
of the community, not named in the indictment, 

. Admissibility of slave’s declaralicns,—The declarations of a glave, coms 
plaining of sickness, and detailing his symptoms, are competent evir 
dence on the principle of res geste, as well as from the necessity of the 


_ 


case, though made to a person who is uet a physician, 


From the Cireuit Court of Baldwin. 
Tried before the Hon. C..W. Rarier. 


THIS case originated in Mobile county, and was removed 


to Baldwin county on the application of the defendaut. 
The fifth count of the indictment, on which alone the trial 
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was had, was in these words: “The grand jury of said 
county further charge, that, before the finding of this 
indictment, an agreement was entered into, on the 26th 
December, 1840, between the mayor, aldermen, and com- 
mon council of the city of Mobile, of the first part, and the 
said Albert Stein, of the second part ; which agreement was 
in tenor as follows,”—setting out the agreement, herein- 
after more particularly referred to, by which Stein leased 
the city water-works of Mobile; “which agreement was 
duly executed on the day the same bears date, by the said 
party of the first part and the said party of the second part, 
and was confirmed by an act of the legislature of the State 
of Alabama, approved January 7, 1841, in tenor as fol- 
lows,”—setting out the act, entitled “An act for the pro- 
motion of the health-and convenience of the city of Mobile, 
by the introduction of a supply of wholesome water into 
said city, to be used for domestic’ purposes. and the extin- 
guishment of fires,” which may be found in the Session 
Acts of 1840-41, on pages 53, 54. “ And the grand jury 
further find, that the said Stein, for certain valuable eonsid- 
erations expressed in said agreement, promised and agreed, 
among other things, to supply the said city of Mobile and 
the inhabitants thereof with good and wholesome water, 
which promise and agreement was confirmed by the said 
act of the legislature, approved January 7, 1841, herein- 
before set out. And the grand‘jury further find, that the 
said Stein, in pursuance of the said agreement and said 
confirmatory act, accepted the right and franchise therein: 
conveyed and granted, and, under said agreement and act, 
has, for a number of years, to-wit, ever sinee the year 1843, . 
collected and received water-rates or rents, from the inhab- 
itants of said city, amounting to a large sum, to-wit, the 
sum of $100,000, and does yet collect and receive water- 
rates from the inhabitants of said city; and that the said. 
Stein, by reason of said agreement and said confirmatory: 
act, and of his acceptance thereof, as hereinbefore averred, 
became liable and bound, and still is liable and bound, to: 
supply said city and its inhabitants with good and whole-- 
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some water, as hereinbefore averred. And the grand jury 
further find, that there were and are, in said city of Mobile, 
a large number of inhabitants, to-wit, thirty thousand, and 
a large num der of taverns, hotels, restaurants, and places of 
entertainment for the public, where all the citizens of said 
State have been and are now accustomed, and had and have 
a right, to stop, stay, and tarry; to-wit, five taverns, five 
hotels, five restaurants, and five places of entertainment for 
the public. And the grand jury further find, that the said 
Stein has heretofore wholly failed and neglected, and does 
still fail and neglect, to supply the said city and its inhab- 
itants with good and wholesome water; but, on the con- 
trary, that the said Stein unlawfully did, at divers times, 
from the year 1843 to the finding of this indictment, and 
does now, selland dispose of, to Nelson Walkley and others, 
inhabitants of said city, and to all the citizens of said State 
stopping, staying, and tarrying at the said taverns, hotels, 
restaurants and places of entertainment for the public, 
unwholesome and poisonous water, and did and does receive 
pay for the same; to the great injury of the said Nelson 
Walkley and his family, and to the common nuisance of the 
said inhabitants of Mobile, and of all the citizens of the 
said State stopping, staying and tarrying at the said taverns, 
hotels, restaurants, and places of entertamment for the 
public ; against the peace and dignity of the State of Ala- 
bama.” 

The contract above referred to, by which Stein leased 
the city water-works of Mobile from the corporate authori- 
ties, contained the following stipulations: The parties of 
the first part leased and granted to Stein, for twenty years, 
“the sole privilege of supplying the city of Mobile with 
water from Three-mile creek,” together with all the rights, 
benefits and advantages,accruing to them under the several 
acts of the legislature and ordinances of the city relative to 
the city water-works ; and covenanted and agreed with him, 
that he should have quiet possession during the period ef 
his lease, with power to collect water-rates, at the prices 
named in the contract, “and power and authority to con- 
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duct the water from any part of Three-mile creek, so that. 
the same may be good and wholesome ;” and that they 
would pay him, at the expiration of the lease, the value of 
the works which he might erect, to be fixed by arbitration«- 
Stein, on his part, covenanted to commence the erection of 
the necessary works within one meuth after the ratification 
of the contract by an act ef the legislature: to introduce 
the water into the city, within twe years from the date of 
the contract, “so that the said city and its inhabitants 
may, at all times, be supplied with sucha quantity of 








water as may be produced, through the said pipes as far as 
they are laid;” to furnish a certain number of water-plugs 
for the use of the city free of charge; and to deliver up 
the works, at the expiration of his lease, at their value ag 
fixed by the arbitrators. The act of the legislature, above 
referred to, confirmed and ratified this agreement, ané 
granted to Stein all the rights, priviieges and immunities, 
which had been- previously granted to the corporate author- 
ities of Mobile, and to the old Mobile Aqueduct Company. 

The defendant demurred to the fifth court-of the indiet- 
ment, amd assigned the following grounds of demurrer: 
Ist, because no criminal knowledge of the character of the 
water is set out:.2d, because the character of the water, 
or that. which makes it poisonous or unwhelesome, is not 
set out; 3d, because the contract does not require Stein to 
furnish ‘ good and wholesome water,’ as charged, but only 
water from the Three-mile creek, and it is not charged that 
better water could be furnished from said creek, er that 
there has been any default in this respect; 4th, because 
the names of the persons sold to, are not properly set out ; 
and, 5th, because the matter charged is not an indictable 
offense.’ The court over‘tled the demurrer, and the 
defendant excepted. 

It appeared on the trial, as the bill of exceptions shows, 
that leaden pipes were used by the defendant in the distri- 
bution of water through some of the streets of the city; 
and it was contended, on the part of the prosecution, that 
this rendered the water unwholesome and poisonous. : “ The 
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State proved by Walkley, who was a practicing physician 
and chemist, that several persons who drank water sup- 
plied to him by the defendant, through his hydrant, were 
affected with a disease, which had all the symptoms of ‘lead 
cholic,’ and which he considered ‘lead cholic 3 and evi- 
dence was offered tending to show, that said disease was 
ransed by drinking the water from said leaden pipes. 
Walkley gave the symptoms, diagnosis and treatment of 
lead cholic, and said, that paralysis of the hands and arms 
was one of the most certain symptoms; and he gave an 
analysis of the water, and much other testimony tending to 
show that said water was unwholesome and poisonous by 
reason of the lead. The State then offered one Bruce as a 
witness, who was not a physician, and who testified, that 
three of: his children had been sick and paralyzed, when 
they drank water from his hydrant, in another part of the 
town; that they recovered on ceasing to drink it, became 
again sick and paralyzed on again drinking it, and again 
recovered on ceasing to drink it. The defendant objected 
to this evidence—1st, because he was not indicted for selling 
poisonous water to Bruce, and his case was not mentioned 
iv the indictment; and, 2d, because special and particular 
cases of injury, not alleged in the indictment, could not be 
proved in this case. The court overruled the objections, 
and admitted the evidence; to which the defendant ex- 
cepted. The State also introduced one Thompson as a@ 
witness, and asked him, ‘what he knew about the lead 
pipes.” He testified, that he formerly used water from the 
lead pipes ; that, while he did so, a negro on his lot was 
sick, and, in deseribing his sickness to him, complained of 
a pain and weakness in his arm; and that he (witness) was 
not a physician. The defendant objected to this evidence, 
also, on the same grounds as to the evidence of Bruce, and 
because the negro’s statements to the witness were mere 
hearsay. The court overruled the objections, and admitted 
the evidence ; to which the defendant excepted.” 


Jxo. T. Taytor, with whom was E. S. Daraay, for 
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the defendant, made the following (with other) points: 

1. The indictment fails to show an indictable offense. If 
all the allegations in it were true, the defendant would 
only be liable, in a civil action, for a breach of contract. 
4 Bla. Com. 4; 1 7b. 463; 3 Greenl. Ev. § 1; 1 Mass. 137; 
Code of Alabama, § 3065. Moreover, if an indictment 
would lie for a breach of the contract, this indictment fails 
to show abreach. The contract itself, which is set out in 
the indictment, simply binds the defendant to supply the 
city of Mobile with water from the Three-mile creek, and 
contains no stipulation as to the character or quality of the 
water. The indictment does not charge that he failed to 
bring water from Three-mile creek, or that he brought water 
from elsewhere than the Three-mile creek, or that he did 
not bring as good water as that creek affords, but simply 
that he brought ‘“unwholesome water,”—an allegation 
which may consist with the entire fulfillment, on his part, 
of every obligation imposed on him by the contract. The 
averment of the indictment, that the contract bound him 
to furnish ‘good and wholesome water,” is at variance 
with the contract itself, and amounts to nothing. 

2. The indictment is framed strictly on the contract, 
and fora breach thereof; and the question cannot be raised 
under it, whether an indictment would lie against: the 
defendant, independent of the contract, for the common- 
law offense of selling poisonous water. But the indictment 
is fatally defective, whether considered as framed for a breach 
of the contract, or for the common-law offense, because it 
does not contain such a statement of the charge as is 
required by the cardinal doetrmes of the criminal law. The 
constitution itself requires, that the offense shall be 
described in the indictment fully, plainly, and formally: in 
such language as will enable the court to determine, on an 
inspection of the indictment, whether the charge amounts 
to a violation of the criminal law, and, at the same time, 
inform the defendant of the nature of the offense with 
which he is charged, and enable him to prepare for his 
defense; in such language, too, as will fully identify the 
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accusation, and prevent the defendant from being tried for 
an offense different from that which was investigated by the 
erand jury.—3 Greenl. Ev. § 10; Archb. Cr. Pl. 42, 51; 
29 Ala. 28; 32 Ala. 584; 33 Ala. 397; 24 Miss. 594. The 
defendant was convicted for introducing water into the city 
through leaden pipes; yet neither he nor the court could say, 
from an inspection of the indictment, that this was the 











charge which the grand jury had investigated and preferred 
against him. The indictment ought to have stated how, or 
by what means, the water was rendered unwholesome and 
poisonous.—2 Missouri, 226; 1 English, 519; 3 Murph. 
(N. C.) 224; 21 Maine, 9; 13 Metcalf, 365; 3 Iredell, 
111; Breese, 4; 6 Grattan, 675; 31 Maine, 40i; 3 Black- 
ford, 193. In the analogous cases of indictments for sell- 
ing unwholesome provisions, and for attempis to poison, 
such an allegation is indispensable to the validity of the 
indictment.—11 Ala. 57; 6 Ala. 664; 19 Ala. 28, und 
numerous cases there cited. It should have been averred, 
too, either that the defendant himself poisoned the water, 
er that he knowingly sold unwholesome and poisonous 
water ; otherwise, he might be tried, convicted and pun- 
ished, for the act of a third person, of which he was wholly 
ignorant and blameless—3 Greenl. Ev. § 13; 1 Bishop’s 
Criminal Law, §§ 80, 227; lex e. Wheatley, 1 Leading 
Criminal Cases, 7. 

3. The testimony of Bruce was improperly admitted. If 
the indictment is to be considered as preferred against the 
whole water-works for a nuisance, evidence of special cases 
of injury was ipadinissible; and if it is to be considered as 
an indictment for individual cases of selling unwholesome 
water, the evidence must be confined to the persons named 
in the indictment.—3 Greenl Ev. § 22; 20 Ala. $3; 25 Ala. 
40; 32 Ala. 584. ‘ 

1. The testimony of Thompson ought to have been 
excluded for the same reasons, aud because it was mere 
hearsay. 


R. B. ArMISTEAD, with whom were R. HW. -Smrru, and M. 
9 
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A. Batpwin, Attorney-General, contra—1. The fifth 
count of the indictment is framed on the idea, that the 
defendant is a public contractor, and has failed to perform 
a public duty imposed on him by the terms of his contract. 
That the indictment shows an indictable offense, see 
8 Bligh, 691; 3 Barn. & Ad. 77; 5 Bing. 91. 

2. That the indictment is good and sufficient, whether 
founded on the defendant’s. contract, or considered as an 
indictment for a public nuisance, without an averment of 
the scienter, see 3 Hawks, 378; Wharton’s Precedents, 
7643; 28 Vermont, 583; 6 Car. & P. 292; 3 Indiana, 193 ; 
4 7b.515; 10 N. H.297; 1 Serg. & R. 342; 6 Porter, 372; 
5 Porter, 366; 3 Archb. Pr..607; 1 Hawk. P. C. 692; 
1 Russell on Crimes, 318; Wharton’s Crim. Law, 2373 ; 
11 Hamph. 217; 9 Barb. 8. C. 173. 

3. The indictment being for a nuisance, the testimony of 
Bruce and Thompson was clearly adinissible. That the 
complaints of the negro were admissible, as a part of the 
res geste, see 17 Ala. 620; 6 East, 18S; 2 Car. & Ik. 354 
1 Greenl. Evy. § 102, and cases cited. 


A. J. WALKER,.C. J.—When a party owes the public 
a duty, although resulting from a contract, he is indictable 
fora breach of that duty. The obligation to the public, 
imposed on the defendant by his contract, was to supply 
vater to the city of Mobile from Three-mile creek. The 
contract itself stipulates nothing as to the quality of water 
that may be furnished, further than may be implied in the 
requisition, that it shall be brought from.Three-mile creek. 
The indictment alleges the defendant’s failure end neglect te 
supply “ good and wholesome water’ to the inhabitants of 
Mobile, and also the sale and supply by him, to those 
inhabitants and the persons visiting the city, of “ unwhole- 
some and poisonous water.” The former branch of this 
allegation is indeterminate, and comports equally with the 
idea, that there was not a supply of any water at all, or 
that there was a supply of water which was positiveiv bad. 
In either alternative, there would be a failure to supp'y 
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* good and wholesome water.” The meaning, however, 
becomes certain, when reference is had to the latter branch 
of the allegation, which shows that there was a supply of 
water; and the consistency of the two is preserved, by 
considering the former as asserting that the water supplied 
was not good and wholesome. There is, then, no allega- 
tion of a failure to supply water. The gravamen is, that 
there ‘was a supply of water, the quality of which was 
unwhelesome and poisonous. The defendant may have 
anpplied water from Three-mile creek, which was, in the 
language of the indictment, “unwholesome and poison. 
ous,” because the water of the ereek was unwholesome 
and poisonous; and he may, therefore, have perpetrated 
the grievance alleged in the indictment, in the exact fulfill- 
ment of his contract. The indictment, therefore, shows no 
violation of any duty imposed on the defendant by the 
terms of his contract ; and we may dismiss from our con- 
sideration the arguments which refer his criminality to a 
breach of his contract. 

[2.] The indictment charges, however, that the poison- 
ous water was supplied to all the citizens of Mobile, and 
to those who might visit the city. Such an act is sufficient- 
ly general and extensive in its effects to constitute a nui- - 
sance; and the poisoning of the water consumed by an 
entire community, and by all who might go that way, would 
ceriuinly possess the qnality of injuriousness to the com- 
munity, requisite to constitute a nuisance.—1- Bishop’s 
Criminal Law, 352; 2 i. S48. If, then, the indictment 
shows that the defendant is criminally guilty of inflicting 
the public injury alleged, it isa good accusation of nuisance. 
The indictment does not charge that the defendant know- 
ingly or intentionally supplied water ef unwholesome or 
pulsonous quality ; nor that he poisoned the water, or im. 
parted to it its unwholesome quality ; nor that the same was 
done by his agents or servants. ‘The defendant may, there- 
fore, have done all thetis alleged, and yet have been guilty 
of no known or intentional wrong. Can it be that, upon 
upon such facts, the defendant is criminally guilty 7 
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The theory of the law is, that a criminal intent is 
necessary ingredient of every indictable offense. The 
maxim is, Actio non fucit reum, nisi mens sit rea. It is not 
necessary, in all cases, either to aver or prove the guilty 
intent; and the influence of legal presumptions may, some- 
times, be such, that the legal imputation of a guilty intent 
may be made in contravention of the fact ; as for instance, 
the presumption that everyone knows the law. Where 
the gist of the offense is neglect, or carelessness, it would, 
as a general rule, be a solecism to speak of a guilty know- 
ledge, since the neglect itself usually evidences the guilty 
mind; and the principle has been carried, in some cases, to 
the extent of making one criminally responsible for not 
using proper precaution to prevent the injurious acts of his 
servant. On this principle rest the decisions, where the 
servant rendered bread unwholesome, by the improper use 
of the ingredients ; where the superintendent of a gas com- 
pany corrupted the water of the river Thames, by con- 
veying into it deleterious gases and fluids; where the 
engineer of a railroad neglected to ring the bell, or blow 
the whistle, at the crossing of a street; where the owner 
of a river caused detriment to neighboring lands by neglect- 
ing to scour it; where a corporation neglected to repair sea 
walls, m violation of its charter; and where other neglects, 
of like character, have been committed.— Vermont v. Cen- 
tral ailroad, 28 Vermont, 583; Lex v. Aedley, 6 Car. & 
P. 292; Lenry v. Mayor of Lime, 5 Bing. 91; 8. C., 5 B. 
& Ad. 7735. C., 8 Bligh’s New R. 690; 1 Bishop on Crim- 
inal Law, 230, 231: Wharton’s Amer. Criminal Law, 10, 
11. But this principle does not apply here, because the 
charge against the defendant is really an act comiitted, 
and uot the omission or negligent performance of an act. 
Neglecting to supply good and wholesome water, and sup- 
plying unwholesome and poisonous water, cannot be tortured 


iuto a simple charge of neglect. As well might it be said, 
that he who administers poison, dissolved in water, is simply 
guilty of neglecting to administer pure water ; or that he 
who sells poisoned bread, is simply guilty of neglecting to sell 
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wholesome bread. Such sophistry would convert every posi- 
tive act into a neglect. The poisonous quality of the water 
certainly may have been the result of some negligence, or 
carelessness, in the choice or arrangement of the instru- 
meuts employed in supplying it ; but such is not the charge, 
and we cannot aid the indictment by an inference of it. 

It is a received principle, also, that “where the state- 
ment of the act itself includes a knowledge of the illegality 
of the act, no averment of knowledge er bad intent is 
necessary.”—Wharton’s Amer. Crim. Law, 297; Common- 
weallh v. Stout, 7 B. Monroe, 247; Commonevcalth v. Elwell, 
2 Metealf, 190. “The law menue that every person 
intends to do that which he does.”—1 Bishop on Criminal 
Law, § 248. Hence, whenever one does an act legally 
wrong in itself, the law presumes the intent to do that 
act; the act, of itself, evidences the illegal intent. The 
doing of an act in its nature illegal—illegal without any 
extrinsic qualification—of itself evidences the criminal 
intent. But such is not the character of the act charged 
here. The furnishing of poisoned water is not, of itself, 
a crime: the criminality ef the act depends upon the ques- 
tion, whether it was furnished witha knowledge of the 
poisonous quality; knowledge is an ingredient of the 
offense, and must be averred.—Wharton’s Am. Crim. Law, 
297; State v. Brown, 2 Speers, 129. Accordingly, where 
one is indicted for selling an obscene book, or for carrying 
off a slave, or for an indecent exposure of the person, or for 
keeping and suffering to go at large a dog of ferocious and 
furious nature, or for bringing into a public place an ani- 
mal or person infected with a communicable disease, or for 
selling unwholesome meat, or for selling a diseased cow, or 
for utiering a forged note, or for any offense of like char- 
acter,—it is held, that an averment of knowledge is neces- 
sary.—1 Bennett & Heard’s Leading Criminal Cases, 6, 
551; Wharton’s Am. Crim. Law, 2396; Wharton’s Pre- 
cedents of Indictments, 716, GSS, aie 59, 762, 763, 768; 
3 Archbold’s Crim. Pl. 609-44; 3 Chitty’s s Crim. Law, 
643; Duncan v. State, 7 Wum. 159; Brig Willian Gray, 
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1 Paine, 16; Commonwealth v. Stout, 7 B. Monroe, 247 ; 
tex v. Watts, 2 Esp. 675. 

There are, also, other rules pertaining to the necessity 
of averring a scienter, which it is not necessary for us to 
consider ; such, for instance, as that every person is pre- 
sumed to intend the natural and probable consequences of 
his acts—1 Bishop on Criminal Law, 248. From the 
proposition, that the criminality of supplying poisonous 
water consists in the fact of its being done with knowledge 
of the poisonous quality, it is an unavoidable sequence, 
that knowledge is an ingredient of the offense, and its aver- 
ment is indispensable to the sufficiency of the indictment. 

[3-4.] There was no error in the admission of the testi- 
mony of witnesses Bruce and Thompson. Their testimony 
had an obvious relevaney to the question, whether the 
defendant furnished unwholesome water tothe public in 
the city of Mobile. The declarations of tine slave, as to 
the nature of his suffering, were admissible, upon the prin- 
ciple settled in numerous cases decided by this court.— 
Holloway v. Cotton, 33 Ala. 529; Cunningham v. Kelly, 
36 Ala. 78. 

We do not deem it necessary to notice any.of the other 
questions presented in the case. 

Judgment reversed, and cause remanded. 





OLIVER ws. THE STATE. 
[INDICTMENT FOR OBTAINING MONEY BY FALSE PRETENSES. | 


1. Joinder of counts —In an indictment for obtaining money by false 
pretenses, if the false pretense is charged, in different counts, to have 
been made to “C. B.S. and C. L. S., who were at the time members of 
amerecantile firm of the name and style of S. & 8.,” te “C. B.S.,” and 
to “C. B.S. and C.L.8.,” there is no misjoinder of counts. 

Sufficiency of indictment in averring value of property.—An averment in 
such indictment, that, by means of the false pretense charged, the 
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defendant obtained “sixty-five dollars in money,” is sufticiently deti- 
nite and certain, without an additional averment of the value of the 


mouey. 


3. Substance of proof in description of written instrument.—An instrument 


of writing, purporting in its commencement to be an indenture be- 
tween two parties, reciting that the party of the first part, for a valu- 
able consideration, “has sold, and binds himself to deliver, to the said 
party of the second part, all of his present crop of cotton now plant a 
or so much of it as will satisfy his indebtedness to the said party of 
the second part;” that “this conveyance is intended as a security for 
the payment” of a debt due from the party of the first part to the 
party of the second part, “which payment, if duly made, will render 
this conveyance void, and, if default ve made in the payment of the 
above sum, then the said party of the second part, and his assigns, are 
hereby authorized to sell Ais certain crop of cotton, or as much of it 
as will pay all of his dues to the said party of the second part;” and 
signed and sealed by the party of the first part,—is sufficiently des- 
eribedl in av indictment as a “deed of trust,” and is admissible in evi- 


alence under that description. 


From the Cireuit Court of Pickens. 


Tried before the Hon. A. A. ContemAn. 


The indictment in this case was in these words : 

“The grand jurors of said county charge, that, before 
the finding of this indictment, James Oliver did falsely 
pretend to Cornelius B. Sanders and Charles L. Stone, who 
were at the time members of a mercantile firm of the name 


and style of Sanders & Stone, with intent to defraud, that 


he had satisfied a certain deed of trust, whieh William P. 
Richardson had or held upon the said James Oliver’s cotton 
crop; and that he, the said William Pinckney Richardson, 
had directed and given authority to him, the said James 
Oliver, to receive trom the said Sanders & Stone the pro- 
ceeds of said cotton crop, which was then in their hands ; 
and, by means of such false pretense, obtained from the 
said Sanders & Stone the sum of sixty-five dollars in money ; 


against the peace and dignity,” &e. 


“The grand jurors of said county further charge, that, 
before the finding of this indictment, the said James Oliver 
did falsely pretend to Cornelius B. Sanders, with intent to 
defraud, that he, the said James Oliver, had satisfied a cer- 
tain deed of trust, which he, the said James Oliver, hal 
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made to one W. P. Richardson on the 15th day of May, 
1857, upon the crop of cotton which he, the said James 
Oliver, had planted at the time said deed was made ; and 
that he, the said Oliver, was authorized by the said W. P. 
Richardson to receive from him, the said Cornelius B. 
Sanders, the proceeds of the sale of the said cotton crop, 
which was, at the time of said false pretense, in the hands 
of the said Cornelius B. Sanders ; and, by means of such 
false pretense, obtained from the said Cornelius B. Sanders 
the sum of sixty-five dollars in. money, being part of the 
proceeds of the said cotton crop so in the hands of the 
said Sanders ; against the peace and dignity,” &e. 

“The grand jurors of said county further charge, that, 
before the finding of this indictment, the said James Oliver 
did falsely pretend to Cornelius B. Sanders and Charles L. 
Stone, with intent to defraud, that he had satisfied a certain 
deed of trust, made by him, on the 15th day of May, 1857, 
to one W. P. Richardson, upon the erop of cotton which he, 
the said James Oliver, had planted at the time said deed 
was made, and that he, the said James Oliver, was author- 
ized by the said W. P. Richardson to receive from them, the 
said Cornelius B. Sanders and Charles L. Stone, certain 
proceeds of the sale of said cotton crop, which they had in 
their hands: and, by means of such false pretense, obtained 
from the said Cornelius B. Sanders and Charles L. Stone 
the sum of sixty-five dollars in money; against the peace 
and dignity,” &e. 


The defendant demurred to the indictment—“1 st, beeause 
the money is not charged to be the property of any person ; 
2d, because there is no value charged as to the mouey ; 34d, 
because it is uncertain whether the defendant is charged 
with a felony or not; 4th, because there is a double issue 
presented in each count; 5th, because there is a special 
pretense without a special breach; 6th, because there is a 
misjoinder of counts and offenses; and, 7th, because the 
indictment is uncertain and obscure.” The court overruled 
the demurrer, but the record does not show that the defend- 
ant reserved an exception to its decision. 


























JANURAY TERM, 1861. _ — 137 





Oliver v. The State. 





“On the trial,” as the bill of exceptions states, “the 
State offered in evidence an instrument of writing, which 
had been duly proved and recorded according to law, and 
of which the following is acopy: “This indenture, made 
the 15th day of May, 1857, between James Oliver, of the 
first part, and W. P. Richardson, of the second part, (all of 
the State of Alabama, and county of Pickens,) witnesseth, 
that the said party of the first part, for and in consideration 
of the sum of one hundred and seventy-eight 25-100 dol- 
jars, to him daly paid in hand, has sold, and binds himself 
to deliver, to the said party of the second part, all of his 
present crop of cotton now planted, or so much of it as will 
satisfy his indebtedness to the said party of the second 
part. This conveyance is intended as a security for the 
payment of one hundred and seventy-eight 25-100 dollars, 
on the 25th day of December, 1857; which payment, if 
duly made, will render this conveyance void; and if de- 
fault be made in the payment of the above sum, then the 
said party of the second part, and his assigns, are hereby 
authorized to sell his certain crop of cotton, or so much of 
it as will pay all of his dues to the said party of the second 
part, with costs and expenses allowed by law. In witness 
whereof, [ have hereunto set my hand and seal.’ (Signed) 
‘James Oliver.” ‘{Seal.]’? The defendant objected to the 
introduction of said paper as evidence to the jury, but the 
court overruled his objection ; and he excepted.” 


W. RR. Suirn, for the prisoner—1. The indictment. is 
defective, in the several particulars which were assigned as 
grounds of demurrer. It charges a special pretense, but 
assigns no breach of that pretense. It does not charge the 
ownership of the money ; and von constaé but that it was 
the property of the defendant himself. It does not charge 
the value of the money, and, therefore, leaves it uncertain: 
whether any offense was committed. It charges the false 
pretense to have been made to different persons, and the 
money to have been obtained from different persons ; and 
presents as plain a case of misjoinder, as if it alleged, in 
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different counts, a larceny from A and a larceny from B, or 
an assault and battery on A and an assault and battery 
on B. 

2, The term “deed of trust,” as used in the indictment, 
must be construed in its legal sense. In a technical deed 
of trust there must be a trustee. The paper read in evi- 
dence conveyed no legal title to any one, and only gave 
Richardson power to sell his own cotton. The crop planted 
was a mere expectancy, aud could not become Richardson’s 
until actually delivered. 


M. A. Batpwry, Attorney-General, contra, cited Johnson 
v. The State, 29 Ala. 62; O'Connor v. The State, 30 Ala. 9 ; 
People v. Stetson, 4 Barbour, 151, 


STONE, J.—The indictment in this case contains three 
counts, each of which is a substantial compliance with the 
form furnished in the Code,—form No. 35, page 702. The 
only difference in the three counts consists in the designa- 
tion of the person to whem the false pretense was made. 
The varying averments in the several counts, in this regard, 
were evidently inserted to meet every possible phase of the 
proof, as the sameimight arise. The averment of the person 
to whom the false pretense was made, was part and parcel 
of the means by which the offense was committed. The 
counts are severally good.—Loewenthall v. The State, 
32 Ala. 589. ' 

We have frequentty held, that two or more counts might 
be joined in the same indictment, each of which charged 
a distivet felony, if the ofieuses were of the same character, 
and subject to the same punishinent.—Jo/uson v. The State, 
29 Ala. 623 Cawley v. Lhe State, at the present term. The 
demurrer for misjoinder was properly everruled,—Scolé v. 
The State, at the present term. 

{2.] Money is, itself, a measure of value ; and that value 
cannot be rendered more definite by an averment of its 
value. The phrase “sixty-live dollars in money,” has a 
defined meaning, which is not rendered more clear by the 
superadded expression, worth sirty-five dollars, 
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(3.] The instrument read in evidence was sufiiciently 
described as “a deed of trust."—Price v. Musterson, 
35 Ala. 393. 


The judgment of the circuit court is affirmed, 


MERKLE es. THE STATE. 


[INDICTMENT FOR SELLING LIQUOR TO STUDENT OF COLLEGE. ] 


1. Opinion of witness, admissibility of —A witness who las frequently 
drunk fermented liquors, and who can distinguish them by their taste, 
though he has no special knowledge of chemistry, is competent to 
express an opinion on the guestion, whether lager beer is oris net a 
fermented liqner. 

2, Books of seience, admissibility of —Extracts from standard medica 
books ave competent evidence, and may be read to the jury. 

3. What constitutes offense of selling liquor lo student or minor.—The statute 
prohibiting the sale or delivery of liquor to students cr minors, (Code, 
§§ 3280--81,) applies to fermented liquors as well as to vinous or spirit. 


nous liquors, 


From the Circuit Court of Perry. 

Tried before the Hon. Porrer Kine. 

In this case, Luther Merkle and William Hl. Redding 
were joinfly indicted for selling liquor to a student of 
Howard college, in the town of Marion, and were jointly 
tried. On the trial, as the bill ef exceptions shows, tie 
state first introduced as a witness one Pollard, the student 
to whom the liquor was sold, and who testified to the fact 
that, within the period covered by the indictment, he 
bought a glass of Jager beer from the defendant Merkle, 
who was acting as clerk or agent for his co-defendant, ina 
confectionary store belonging to the latter. The State 
then introduce done Thornton as a witness, who testified, 
“that he was professor of chemistry in Howard college ; 
tliat the fermentation of organic bedies is one. of the sub- 
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jects treated of in chemistry; that he had studied that 
subject in the different books on chemistry, and was 
theoretically acquainted with it, but had no practical 
knowledge of the process of fermentation, or the art of 
brewing; that he had drunk lager beer at various places, 
and in the store of the defendant Redding; and that he 
was acquainted with the taste of fermented liquors, from 
having frequently drunk liquors which were fermented.” 
On this state of facts, the court allowed the witness, against 
the objection of the defendant Merkle, to state that, ‘in 
his opinion, lager beer is a fermented liquor;” to which 
said Merkle excepted. Said witness afterwards testified, on 
eross-examination, “that he knew nothing of the fermen- 
tation of liquors, except what he had read in books on the 
subject; that lhe was not a brewer, and knew nothing 
whatever, practically, of the fermentation of liquors; that 
all hh. knew on the subject was theoretical, and derived 
from books; that in speaking on the subjeet, he had only 
given, and could only give, the contents thereof, so far as 
he knew the same; that the books themselves, if in court; 
would be better evidence than his testimony, because he 
could not use such language as was used in them, and could 
not recollect all that was therein stated on the subject ; 
that his knowledge of chemistry did not aid him in refer- 
ence to knowledge acquired by tasting said beer; and that 
one not acquainted with chemistry could jadge of said 
beer, by the taste, as well as he.” On these facts, the 
defendant Merkle moved the court to exclude from the jury 
the opinion of the witness above stated, and reserved an 
exception to the overruling of his objectiom. The State 
afterwards read in evidence to the jury an extract from the 
“United States Dispensatory,” by Wood & Burke, on the 
subject of vinous and fermented liquors; having first 
proved, by the testimony of a practicing physician, ‘that 
said book was recognized by the medical profession as good 
authority on all subjects therein treated of;” and to the 
admission of this extract as evidence the defendant Merkle’ 
excepted. The court charged the jury, among other things, 
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“that, if they believed the beer sold to said Pollard was a 
fermeuted liquor, it would be their duty to tind said Merkle 
guilty, whether said beer would intoxicate or not;” to 
which charge said Merkle reserved an exception. 


Brooks & Garrort, for the defendant. 
M. A. Batpwiy, Attorney-General, contra. 


% W. WALKER, J.—It may be admitted, that the 
bill of exceptions excludes the idea, that the wituess Thorn- 
ton was at all aided by his knowledge of chemistry, in the 
formation of his opinion that lager beer is a fermented 
liquor. It is shown, however, that he had frequently drunk 
fermented liquors, and that he was able to distinguish, by 
their taste, liyuors which have undergoue the process of 
fermentation. We hold, that such a witness, even though 
he may have no special knowledge of the science of chem- 
istry, may be permitted to testify, that a particular liquor, 
which he has tasted, is, or is not, fermented. The auswer 
to the question, whether a liquor has gone through the 
process of fermentation, does not necessarily demand a 
knowledge of chemical science, but is usually determinable 
by the senses; and consequently, the judgment of ordinary 
persons, having an opportunity of personal observation, 
and of forming a correct opinion, is admissible.—WeCreary 
t. Turk, 29 Ala. 245; Wilkinson v. Mosely, 30 Ala. 572 ; 
Ward v. Ieynolds, 32 Ala. 384; Pullman v. Corning, 
14 Barb. 174, 181. 

[2.] The book, a portion of which was read in evidence, 
was shown to be a standard medical work; and under the 
rule adopted in Stoudenmeicr v. Williamson, (29 Ala. 558,) 
the objection to the extract as evidence was properly over- 


ruled. 

[3.] Under sections 3280 and 32S1 of the Coie, it is not 
necessary to the conviction of the defendant, that the liquor 
sold, delivered or given to a student or minor, should be 
intoxicating. The prohibitions of these sections extend to 
any fermented liquor which is commonly used as a bev- 
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erage. ‘There was, therefore, no error in the charge of the 
court. 
Judgement affirmed. 


Secanacatigtieininiasenatcnnipaataieasisaglh 





MURPHY vs. THE STATE. 
[INDICTMENT FOR MURDER. J 


1. Challenge of jurors.—In all trials for capital or penitentiary offenses, 
(Code, § 3575,) the State may, at its election, challenge for cause a 
juror who bas a fixed opinion against capital or penitentiary punish- 
ments; yet the statute does not impose on the court the duty, ex mere 
aiolu, of setting aside a juror for this cause; nor can the prisoner 
complain if the State waives or forbears to exercise its right of chal- 
lenge. 

2. General objection to evidence.—A generel oljection to evidenee, a part 
of which is legal, may be overruled entirely. 

3. Homicide ; presumption of malice:—The charge of the court to the 
jury in this case, as to the presumption of malice in cases of hemi- 
cide, construed in connection with the fact, indisputably established, 
that the killing was perpetrated with a deadly weapon, held to con- 


tain no errer prejudicial to the prisoner. 


From the Cireuit Court of Montgomery. 
Tried before the Hon. James B. Martin. 


for the murder of Hugh Keys, and pleaded not guilty to 
the indictment. “ On the trial,” as the bill of exceptions 
states, “the ceurt asked a juror, regularly summoned, 
whether he had a fixed opinion against capital or peniten- 
tiary punishment. The attorney-general thereupon said, 
that he would waive the challenge for cause on behalf of 
the State. The prisoner insisted, by his counsel, that the 


Tne prisoner in this case, Patrick Murphy, was indicted 


juror wes incompetent for cause, and that the State could 
not render him competent by waiving the objection. The 
court held otherwise, and put the juror upon the prisoner, 
who, to avoid his being placed on the jury, was compelled 
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to challenge him peremptorily, and thereby lessen, to that 
extent, his number of peremptory challenges ; to which 
ruling of the court the prisoner exce sted.” 

“To prove the circumstances of the killing, the State 
introduced and examined as a witness one Mrs. Keys, the 
widow of the deceased. On cross-examination of said wit- 
ness, the prisoner’s counsel asked her, whether she did not 
swear, on the preliminary examination of the prisoner 
before Squire Nettles, on the 23d December, 1859, for the 
ofiense fur which he was now being tried, that ‘he (inean- 
ing the prisoner} always told Mr. Keys to come en ;’ and 
read said expression to her from her sworn deposition, 
taken dewn in writing on said preliminary examination. 
The witness stated, that she had not so sworn on said pre- 
liminary examination, Therenpon the prisoner’s counsel 
produced and proved the written deposition of said wit- 
ness, as taken down on said preliminary examination, and 
read from it these words, ‘He always told Mr. Keys to 
come on ;’ and proved that said witness swore to said ex- 
pression on said preliminary examination. The counsel 
for the State then offered to read the whole deposition of 
said witness, as written dewn on said preliminary examina- 
tion ; not as original evidence in the cause, but to explain 
the testimony of said witness, and to show that there was no 
conflict between her testimony then and now. The prisoner 
objected to this evidence, as illegal, irrelevant, and calcu- 
lated to mislead the jury ; but the court overruled his ob- 
jections, and admitted the evidence for the purpose for 
which it was offered; to which the prisoner excepted.” 

The court, ex mero motu, charged the jury as follows: 

“Under this indictment, if the evidence, under the law 
as laid down by the court, warrant it, the prisoner may be 
convicted of murder in the first degree, murder in the 
second degree, or manslaughter in the first degree. Mur- 
der is the killing of a reasonable person, with malice afore- 


thought, express or implied. Express malice is evidenced 
by threats, former grudges, lying in wait, &¢.; while 
malice may be implied from the preparation made, thi’ 
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character of the weapon used, &c. Manslaughter is the 
wrongful taking of the life of a reasonable being, without 
malice; and it occurs when one takes the life of another, 
in sudden heat of passion, without malice. No killing can 
be murder, in the absence of malice ; nor can a killing be 
manslaughter, when done with malice. It devolves upon 
the State, in every criminal case, to prove the facts consti- 
tuting the defendant’s guilt, and to satisfy the jury, be- 
yond a reasonable doubt, of their truth. In this case, the 
State must prove, that the defendant, prior to the finding 
of the indictment, and in the county of Montgomery, killed 
Hugh Keys with malice aforethought. So regardful is our 
Jaw of human life, that whenever it is proved that one per- 
son has tuken the life of another, the law presumes that it 
was done with malice, and imposes upon the slayer the 
onus of rebutting this presumption, unless the evidence 
which proves the killing itself shows it te have been done 
without malice. Murder, by our law, is divided into two 
degrees—murder in the first, and murder in the second 
degree. Livery homicide, perpetrated by poison, lying in 
vait, or any other kind of willful, deliberate, malicious and 
premeditated killing, is murder in the first degree. Every 
homicide, committed with malice aforethought, and which 
is not embraced in the above definition, is murder in the 
second degree. Manslaughter is the wrongful killing of a 
reasonable creature in being, without malice ; and if done 
voluntarily, is manslaughter in the first degree. 

“examine this ease, then, first in reference to murder 
in the first degree. Has the State proved, that, prior to 
the finding of this indictment, and in this county, the de- 
fendant killed Hugh Keys with a bowie-knife ; and further, 
that he did so willfully, deliberately, maliciously, and with 
premeditation ? Does the whole evidence in the case sat- 
isfy your minds, beyond a reasonable doubt, that these 
things, and each of them, are true? If so, then the de- 
fendant would be guilty of murder in the first degree. If, 
on the contrary, the evidence fails thus to satisfy your 
minds, either of the killing, or that it was done willfully, 
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deliberately, maliciously, and with premeditation, then the 
defendant would not be guilty of murder in the first degree, 
and you must proceed to inquire, whether the evidence 
shows him to be guilty of murder in the second degree. 
It is conceded, that the defendant took the life of Keys ; 
and if it dees not amount to murder in the first degree, 
then, whether it is murder in the second degree, depends 
upon the question, whether the killing was done with 
malice aforethought. As the court has already informed 
you, when a killing has been proved, the law presumes 
that it was done with malice, unless the :same evidence 
which proves the killing, disproves or rebuts the presump- 
tion of malice. Does the evidence which proves the kill- 
ing, itself disprove or rebut the presumptien of malice ? 
If, however, this evidence does not repel the presumption 
of malice, then look to all the other evidence in the case, 
—both that which tends to rebut the idea of malice, if 
there be such evidence, and all the evidence tending to 
show that the defendant was actuated by malice, if there 
be such evidence,—and if you find, from the entire evi- 
dence, that the killing was done by the defendant with 
malice aforethought, and that it does not amount to mur- 
der in the first degree, then the defendant would be guilty 
of murder in the second degree. But, if you find, upon a 
fair survey of the evidency, that the killing was done with- 
out malice, then the defendant would not be guilty of 
murder; and in that event, you must next inquire, whether 
the killing amounted to manslaughter. If the defendant, 
in this county, and before the finding of this indictment, 
wrongfully and voluntarily killed Hugh Keys with a bowie- 
knife, without malice, express or implied, then he would 
be guilty of manslaughter in the first degree. 

“Homicide may be committed—human life may be 
taken—upon such provocation, and under such circum- 
stances, as will acquit the slayer ef all guilt; and such, 
the defendant says, is the homicide he has committed. He 
insists, that though he took the life of Keys, he did it in 
self-defense ; that he did it to save his ownlife, or to save 
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his person from great bodily harm. The law en that snb- 
ject is this: Every man has the right to strike in self- 
defense—to repel force by force, when attacked, even to 
the death of the assailant ; provided, that the force which 
he uses is not disproportioned to the foree which he is 
repelling. In this case, if you should believe, from the 


evidence, that it was necessary for the defendant to strike 
at the time he did strike, in order to save his own life, or 
to prevent the infliction of imminent and great bodily 
harm, and that he struck for this purpose, then the defend- 
ant would not be guilty. Or, if you should believe that, 
at the time the defendant struck, the cireumstances which 
surrounded him were such as would have impressed the 
mind of a reasonable man with the honest belief, that it 
was necessary to strike, to save his own life, or to prevent 
great and impending bodily harm ; and that the defendant, 
actuated by these motives, struck,—then, though death 
was the consequence, he would be guiltless. The law ex- 
cuses the taking of human life, when the motive which 
prempts the act is‘one of self-defense and self-protection, 
and under circumstances inducing the reasonable belief 
that the act was necessary. You must determine what is 
the evidence on this subject. The State insists, that the 
defendant, entertaining the malicious intention to take the 
life of Keys, sought a quarrel with him, in order to find 
an opportunity to gratify his malice by taking his life. If, 
from a survey and impartial consideration of all the evi- 
dence. you believe that this is true—that the defendant 
sought the quarrel with the deceased, in order that he 
might take advantage of it to kill him, and, in obedience 
tu this intention, did bring on the quarrel, and did take the 
lite of the deceased—then, no provocation, no danger to 
himself, thus brovght on, would excuse the killing. But 
what is the truth of this matter? Does the evidence show 
that the position of the State, or that the position of the 
defendant, is true? This you must determine, from the 
evidence.” 
To each part of this charge the prisoner excepted. 
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Cum TON & Yane EY, for the prisoner. 
M. A. Batpwiy, Attorney-General, contra. 


A. J. WALKER, C. J.—By section 3585 of the Code 
it is provided, that, in all trials for a capital or peni- 
tentiary offense, it is a good challenge for cause by the 
State, that the juror has a fixed opinion against cap- 
ital or penitentiary punishments. The statute makes the 
specified cause a ground of chalienge by the State, but it 
cannot, without the most glaring perversion of its meaning, 
be understood as making it a growid of challenge by the 
prisoner, or as imposing tpon the court the duty, ex mero 
motu, of setting aside a juror for the cause mentioned. 
The State may, or may not, at its election, challenge a 
juror for the cause mentioned 5 ; and the prisoner has no 
right to complain that the State forbears to exercise the 
right of challenge. 

[2.] It is possible that some portion of the evidence of 
Mis. Keys. which the court admitted against the prisoners 
objection, did not serve to explain either the expression as 
to which she was contradicted, or her mutives; but it is 
certain that much of it was so peewee with the partica- 
lar‘expression, as to'render the part so connected competent 
evidence. This being the case, the court, as we have often 
decided, committed no reversible errer in overruling a gen- 
eral objection to the entire evider ce. In placing our deci- 
sion, however, upon this ground, we must not be under- 
stood as affimming that any portion of the evidence was 
illegal. Upon that subject we express no opinion. 

[3] The counsel for ‘the prisoner, though confessedly 
able, have pointed out’ nothing objectionable in the charge 
of the court ; and if there be any error in it, prejudicial to 
the prisoner, a careful examination has not enabled us to 
discover it. Construing the charge in reference to the fact, 
indisputably established; that the killing was perpetrated 
with a deadly weapon, we think there can be no doubt 
that the instruction’as to the presumption of malice was 
correct.—York’s case, 9 Metcalf, 93; 3 Green. Ev. § 14. 

Judgment affirmed. 
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POINT vs. THE STATE. 
[INDICTMENT FOR LARCENY IN DWELLING-HOUSE. ] 


1. Variance in name of owner of stolen goods—Where the indictment 
alleged the stolen goods to be the property of Juli Antoine, while the 
proof showed that they belonged to a Frenchman, whose name was 
Juli Antoine in French, and who was “generally called as if his name 
was spelled Julee Antoine,”—held, that there was no variance or mis- 
nomer. 

2. What constitutes larceny in dwelling-house—Under section 3170 of the 
Code, unlike the penal code of 1841, (Clay’s Digest, 425, § 55,) a per- 
son may be convicted of larceny in a dwelling-house, although he was 
in the house, at the time of the theft, by the invitation of the owner. 


From the City Court of Mobile. 
Tried before the Hon. HENry CHAMBERLAIN. 


THE indictment in this case charged, that the prisoner, 
John Point, “feloniously took and carried away from a 
dwelling-house a coat, of the value of ten dollars, and a 
pair of pantaloons, of the value of five dollars, the personal 
property of Juli Antoine.” The evidence adduced on the 
trial, and the charges of the court to the jury, are thus 
stated in the bill of exceptions : 

“The State introduced a witness, who testified as follows: 
‘In October, 1860, about a week before the finding of the 
indictment in this case, the prisoner came to him, with a 
cloth coat, a pair ef military pantaloons, and a military 
coat, (the two last being identical with those of the first 
sergeant of the ‘Guards LaFayette,’ a volunteer military 
company in the city of Mobile, of which company witness 
was then the first lieutenant,) and wanted to sell them to 
him, and told him that they had been given to him by a Mr. 
Clebert, of New Orleans. Witness told him, that he did 
not wish to buy them; and the prisoner then appealed to 
him, as a favor, to advance him ten dollars on the goods, 
and take and sell them for him. Witness gave the prisoner 
the money, and took the goods to sell; but, after the pris- 
oner left, he went to the first sergeant of said company, 
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and brought him to his store ; and said sergeant identified 
and claimed said goods as his own. Said sergeant’s name 
is Juli Antoine, as spelled in the French language ; he is a 
Frenchman by birth, and so is witness; he is generally 
called as if his name was spelled Julee Antoine, 
but is called in French Juli Antoine, as pronounced 
in the French language. The State then intro- 
duced Juli Antoine'‘as a witness, who testified, that the 
prisoner came to him, a short time before the finding of the 
indictment, said that he was a stranger in Mobile, without 
the means to provide a home, and asked his-hospitality; that 
he told the prisoner, he would give or afford him a lodging, 
if he would occupy the same bed with himseit in the house 
where he lodged; that the prisoner consented to do this,. 
and slept with him that night, (which was Thursday,) and 
the three following nights ; that the said stolen goods were 
in his trunk, in his said bed-room; that they were in his 
trunk on Sunday, and he missed them. the next day ; that 
he found them at the store of the witness Fitchell, and was 
positive as to their identity, and also as: to the identity of 
the prisoner; that the cloth coat was worth about four 
dollars, the military coat about ten dollars, and the panta- 
loons about five dollars; that the military elothes were a 
part of his sergeant’s uniform; and that he occupied: and 
slept in said room, and had done so for several years. 
Another witness corroborated the above testimony. 

“The court charged the jury, among other things, ‘that 
there was no misnomer or variance in Antoine’s christian 
name—that it could be spelled Julee as well as Juli.’ The 
prisoner excepted to this charge, and requested the court to 
instruct the jury as follows: ‘If the jury believe that the 
prisoner, by the permission of Juli Antoine, occupied the 
same room for three days, and, at the time said occupancy 
commenced, had formed no intention to commit any offense, 
and that the goods were stolen by him during such occu- 
pancy,—then he would not be guilty as charged in the 
indictment, but would be guilty of petit larceny.’ The 
court refused to give this charge, and the prisoner ex- 
cepted.” 
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STONE, J.--We are not able to perceive any misnomer 
in the present case. The pronunciation of the two names 
is substantially the same, and we think the doctrine of idem 
sonans must be held to apply.—Petrie v. Woodworth, 
3 Caines’ Rep. 219; Aaron v. The State, at the present 
term; Whar. Am. Cr. Law, § 258, and authorities cited. 

[2.] The question, whether or not the alleged larceny 
was committed in a dwelling-house, is not.presented by the 
present record. We are not informed that the bill .of ex- 
ceptions contains all the evidence ; and that which is set 
out tends to prove, that the present building was applied 
to some of the uses to-which dwelling-heuses are applied. 
Whether a room, occupied only as a sleeping apartment, is 
a “dwelling-house,” within section 3170 of the Code, we 
need not inquire, as that question is not.presented by the 





record before us. 

Section 3170 of the Code is a clear departure from our 
old statute, which was construed in Chambers’ ease, 6 Ala. 
855. Its language is, “any person, who. commits larceny 
in any dwelling-house, store-house,” &¢c.-—Code, § 3170. 
Under this statute, it is manifest that a_person, who is in a 
dwelling-house by invitation, may .therein commit the 
offense which it was designed to punish. ‘The provisions 
of this section are very much like .those of 12 Anne, 
(2 East’s Cr. Law, 644,). under which it was. ruled, that 
“the property stolen must be such as is usually under the 
protection of the house.” This clearly indicates what the 
legislature deemed the aggravating feature of the statute. 
It is not the fact that a dwelling-house is broken or entered, 
which.constitutes the statutory crime. The sanctity which 
the place throws over property which is under its protec- 
tion, magnifies the offense, and constitutes. it a felony, 
irrespective of the value of the property stolen—-2 Kast’s 
Cr. Law, 644-5; Lex v. Taylor, 1 Russ. & Ry. 417. 

The charge asked was properly refused, and the judgment 
of the city court is affirmed. 
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THOMPSON vs. THE STATE. 
{INDICTMENT FOR RETAILING SPIRITUOUS LIQUORS. } 


4.’ Removal of licensed retailer from county ; liability of agent.—The mere 
removal of a licensed retailer to another county, neither abrogates his 
license, nor renders his clerk or agent, who continues te carry on his 
business, subject to an indictment under the statute. 


From the City Court of Mobile. 
‘Tried before the Hon. ALex. McK urystiry. 


Tue indictmest in this case was in the form prescribed 
hy section 1059 of the Code. On the trial, as appears from 
the bill of exceptions, the State proved, that the defendant 
sold spirituous liquors, at the bar of the City Hotel in 
Mobi'e, within the time covered by the indictment. The 
defendaut then pfoved, that the bar belonged to one Stead- 
man, who had removed from Mobile to Claiborne; that he 
acted simply as the agent ef Steadinin, under a written 
power of attorney, and carried on the business in Stead- 


man’s name; and that Steadman, at the time of his removal 
> | 


from the county, and while the defendant sold liquors at 


his bar, had a regular license from the probate judge of 
Mobile. The license and power of attorney were both pro+ 
duced and proved. On these facts, the court charged the 


jury, “that a man could not, by means of a clerk or agent, 


earry on a bar in one county, while he lived in another 
county; that the privilege of retailing was a personal 
trust; that the party licensed to retail, must reside at the 
place of his business, and give his personal supervision 
over his bar, although an occasional absence was allowable ; 
and that if they believed the defendant sold spirituous 
liquors in Mobile, and Steadman resided in another county, 
they must find the defendant guilty.” To this the defend- 


ant excepted. 


WiuutaM Boyes, and J. H. Smoot, for the defendant. 
M. A. BaLpwin, Attorney-General, contra. 
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R. W. WALKER, J.—The charge of the court asserts 
the proposition, that a licensed retailer must reside at his 
place of business, and give his personal supervision over 
his bar; and that if, after obtaining the license, he removes 
to and resides in another county, his license is thereby so 
far annulled, that it affords no protection to the clerk or 
agent employed by him to conduct the business after his 
removal. We do not think that this is the law. Whether 
a license to retail can be properly granted to one who does 
not, at the time it is issued, reside in the county to which 
the license refers, is a question not now presented, and we 
express no opinion in regard toit. But, where such license 
has been issued, to one who is at the time a resident of the 
county, we do not think it can be asserted, as a matter of 
law, that the mere removal of the party to another county, 
abrogates the license, or destroys the right whieh he had 
before his removal, to exercise the privilege conferred by 
the license, by his clerk or agent.—See Long v. State, 
27 Ala. 36. 

Judgment reversed, and’ cause remanded. 








CAWLEY vs. THE STATE. 


[INDICTMENT FOR LARCENY. ] 


1. Regularity of proceedings presumed, against irregularities of minute entries 
in transcript.—The appellate court will not presume that the prisoner 
was tried and sentenced without an indictment, simply because the 
several minute-entries, showing the trial, conviction and sentence, are 
copied into the transcript before the indictment. 

2. Joinder of offenses in indictment.—Two offenses, of the same general 
nature, and belonging to the same family of crimes, may be charged, 
in different counts, in the same indictment, where the mode of trial 
and the nature of the punishment are the same. 

3. Sufficiency of verdict—A general verdict of guilty, under an indict- 
ment charging two offenses, properly joined in different counts, is 
sufficient to authorize a judgment and sentence for the punishment 
prescribed for one of the offenses. 
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From the Circuit Court of Dallas. 
Tried before the Hon. Porrer Kina. 


THE indictment in this case contained two counts; the 
first charging the prisoner with larceny from ‘a dwell- 
ing-house ;”’ and the second, with larceny from “a shop.” 
The jury returned a general verdict of guilty, and the court 
thereupon sentenced the prisoner to confinement in the 
penitentiary for three years. Before the sentence was 
pronounced, the prisoner moved in arrest of judgment, “on 
the ground that there is a general verdict on two counts 
for separate and distinct offenses.” The court overruled 
the motion, and the prisoner excepted. The several minute- 
entries, showing the trial, verdict, and judgment, are copied 
into the transcript before the indictment. 


Gro. W. GAYLE, for the prisoner. 
M. A. BaLpwin, Attorney-General, contra. 


A. J. WALKER, C. J.—The first point made in this case 
is, that, as the sentence is copied into the transcript before 
the indictment, it must be inferred, that the sentence of the 
court preceded the finding of the indictment; and that, 
therefore, the accused was tried and sentenced without an 
indictment. We cannot sustain this point. 

[2-3.] It is objected, that a general verdict of guilty is 
not sufficient, where distinct offenses, as those of larceny 
from a dwelling-house and larceny from a shop, are alleged 
in different counts. After an elaborate and careful review 
of the authorities, we feel safe in announcing the conclu- 
sion, that ‘two offenses committed by the same person, 
may be included in the same indictment, where they are of 
the same general nature, and belong to the same family of 
crimes, and where the mode of trial and nature of punish- 
ment are also the same ;” and also, that a general verdict 
of guilty, where such offenses are joined, is no ground for 
an arrest of judgment, or of error, where the sentence pro- 
nounced does not impose a greater punishment than that 
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prescribed fur one offense. Our conclusion is fully sus- 
tained by the authorities cited below.—Johnson v. State, 
29 Ala. 62; 1 Arch. Crim. Pl. 95, and notes; Whar. Am. 
Cr. Law, 422; U.S. v. Peterson, 1 W. & M. 305; State v. 
Haney, 2 N.C. Rep. 390; 1 Arch. Cr. Law, 175-6; Booth 
v. Commonwealth, 5 Met. 5353 Carlton v. Com., ib. 532 3 
Kane v. People, 8 Wend. 203; State v. Hooker, 17 Ver. 
658; Stale v. Coleman, 5 Por. 32; State v. Mose, 35 Ala. 
421. 
Judgment affirmed, 





HARRISON vs. THE STATE. 


[INDICTMENT FOR DISTURBANCE OF PUBLIC worsnhip.[ 


1. What constitutes offense—To constitnte the statutory offense of dis- 
turbing religious worship, (Code, § $257,) the act must he willfully or 
intentionally dove; it is not-sufiicient that it was done recklessly or 
carelessly. 

2. Evidence of character.—Under an indictment for disturbing religious 
worship, the defendant has a right to adduce evidence of his good 
character; but, until he has done so, the prosecution cannot prove his 
bad character as a disturber of public worship. 

3. Evidence of other acts of disturbance.—Evideace of the fact that similar 
acts of disturbance had beeu perpetrated by other persons in the same 
chureh, without objection or notice en the part of the members of the 


congregation, is irrelevant and inadinissivle. 


From the Cireuit Court of Lowndes, 
Tried before the Hon. Jonmn K. Henry. 


Tne indictment in this case alleged, that the defendant 
“willfully interrupted or disturbed an assemblage of people 
met for religious worship, by noise, profane discourse, rude 
and indecent behaviour, or by fighting, at or near the place 
of worship.” On.the trial, as appears from the bill of 
exceptions, the State proved the fact, that the congrega- 
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tion of a church in Lowndes county, which had assembled 





for religious worship, on a particular Sunday night, within 
the time covered by the indictment, had been disturbed by 
the loud and repeated slamming of the door by some per- 
son who was outside ; and adduced some evidence tending 
to show that the defendant was the person who made the 
noise. ‘The State then put up one Davids as a witness, 
who testified, that he was not at the church on the night in 
question. The defendaut’s counsel asked said witness, 
without objection, if he had not often seen the defendant 
in said church, and if, on those oecasions, the defendaut 
had not conducted himself in an orderly and quiet manner 3 
and the witness answered ip the affirmative. The State 
then ofivred to prove by said witness, what the defendant’s 
general character Was in that respect. The defendant 
objected to this question; the court overruled the objec- 
tion, and permitted the wituess to be examined in this 
respect ; and the defendant excepted. The wituess an- 
swered, that he did not know the defendant’s general char- 
acter. 

“The defendant proposed to prove by two of his wit- 
nesses, that they had oftea opened the door of said church, 
looked in, and then shut the door, without ary objection 
being made by any body ;” also, “that it had been eusto- 
mary for many years, fur persons to go ta the dvor of said 
church during religious services, open it and look in, without 
going in, and then shut it; and that the members of the 
congregation of said .church made no objection to this 
conduct on the part of the witnesses.” The court ex- 
cluded this evidence, and the defendant excepted. 

The defendant also reserved an exception to tue charge 
of the court, which is copied in the opinion, and, therefore, 
does not need to be here repeated. 


Bare & NeSmirn, for the defendant. 
M. A. Batpwix, Attorrey-General, contra. 


STONE, J.—The defendant was indicted under section 
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3257 of the Code, which declares, that “any person, who: 
‘willfully interrupts or disturbs any assemblage of people 
met for religious worship, by noise, profane discourse,” 
&e., is guilty of a misdemeanor. The court charged the 
jury, “that, if the defendant disturbed the congregation, 
when met for, or engaged in religious worship, either will- 
fully or recklessly,” then the case would be within the 
provisions of the statue. 

The word willful, when employed:in penal enactments, 
has not always the same meaning. In this statute, it is 
used as the synonym of intentional, or designed—pursuant 
to intention or design; without lawful excuse—1 Bish. Cr. 
Law, § 262; State v. Abram, 10 Ala. 928 3 also, We Manus 
v. The State, 36 Ala. 285. The word reckless means “‘heed- 
less, careless, rash, indifferent to consequences.” Now, 
one may be heedless, rash, or indifferent to results, without 
contemplating or intending those consequences. As a 
general rule, there is a wide difference between intentional’ 
acts, and those results which are-the consequence of care- 
lessness. 

While the question of the intention with which the act 
of disturbance was done, was one of inference or presump- 
tion from all the circumstances, to be drawn by the jury, we 
do not think the statute was violated, it the disturbance 
was the consequence of an act which was simply reckless, 
or careless. To be guilty, the defendant must have gone 
further, and intentionally created the noise. If he inten- 
tionally did an act, or employed’ language, so near to the 
place where he knew a worshipping assembly was congre- 
gated, as that he nfust have known that such worshipping 
assembly would be disturbed by such act or language, then 
such act would be, in the eyes of the law, a willful dis- 
turbance, unless some: lawful excuse existed therefor. <A 
worshipper ina church, discovering a building on fire, 
would doubtless be justified in giving the alarm, although 
in doing so he might disturb the assembly. Whether the 
noise disturbed the assembly, and, if so, whether the con- 
duct of the defendant was such as to show that he in-. 
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tended to make that noise, were questions for the jury, 
under appropriate instructions from the court.—See Ogle- 
tree v. The State, 28 Ala. 693. 

[2.] The defendant had the right to put in evidence his 
good character; but, until he did so, the prosecution was 
not authorized to prove his bad character as a disturber of 
religious assemblies.—3 Greenl. Ev. § 25. 

[3.] Evidence that similar acts of disturbance had been 
perpetrated by others in that church, and had not been 
noticed, was irrelevant. 

Reversed and remanded. 





HUTTENSTEIN vs. THE STATE. 
[INDICTMENT FOR KEEPING A RESTAURANT WITHOUT LICENSE. ] 


1. Sufficiency of indictment.—In an indictment for keeping a restaurant 
without license, (Code, §§ 397, 399,) it is not necessary to allege that 
the defendant was engaged in the business of keeping a restaurant; it 
is sufficient to allege that he “did keep a restaurant” without license. 


From the City Court of Mobile. 
Tried before the Hon. Henry CHAMBERLAIN. 


Tue indictment in this case charged, that the defendant 
“did keep a restaurant, or eating-house, without a license, 
and contrary to law.” The defendant moved to quash the 
indictment, and also demurred to it, on the ground that it 
did not sufficiently describe the offense. The court refused 
to quash, and overruled the demurrer ; ang the defendant 
reserved exceptions to its decisions. 


CuanDLer & McKinstry, for the defendant. 
M. A. Batpwin, Attorney-General, contra. 


A. J. WALKER, C. J.—Section 399 of the Code is 
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more comprehensive than the statutes under which the in- 
dictments in the cases of Pettibone v. State, (19 Ala. 586,) 
Lubanks v. State, (17 Ala. 181,) and Moore v. State, (16 Ala. 
411,) were framed. The section of the Code referred 
to is not confined to the engaging in a business or employ- 
ment, but extends to the doing of any act, without first 
obtaining a license, for which a license is required by the 
article in which the section is found. We think the mo- 
tion to quash, and the demurrer in this case, were properly 


overruled, 


Judgment affirmed. 


WARD vs. THE STATE. 
[INDICTMENT FOR GAMING WITH SLAVE. ] 


. What constitutes offense; general charge on evidence.—To constitute 
the efiense of playing cards with aslave or free negro, (Code, § 3256,) 
agame must be entered upon, and soine act done towards its comple- 
tion, though it is not necessary that the game should be played out ; 
and where the only evidence before the jury is; that the parties were 
seen seated on opposite sides of a box, each with four or five cards in 
his hands, while the rest of the pack lay within their reach, with the 
top card turned face upwards, and that they immediately bunched 
the cards, on seeing the witness, and said that the slave was telling 
the defendant’s fortune,—a charge to the jury, instructing tlem that, 
“if they believed the evidence, they must find the detendant guilty.” 


is an invasion of their province. 


From the Circuit Court of Dale. 
Tried before.the Hon. Joun GILL SHORTER. - 


Tue indictment in this case charged, “that Redding 
Ward, a white person, did play at cards with a slave named 
Cain, the property of Dempsey Dowling.” “On the trial,” 


4 


as the bill of exceptions states, “the State introduced a 
witness, who testified, in substance, that, within tweive 
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months next before the finding of the indictment in this 
ease, he went to a mill in said county, belonging to Mr. 





Dempsey Dowling, and there found the defendant and a 
slave, named Cain, who belonged to said Dowling ; that 
they were seated at a box, the defendant on one side, and 
the slave on the opposite side; that the box had a hand- 
kerchief spread over it; that he saw four, five, or more 
cards in the slave’s hands, and about the same number in 
the defendant’s hands, while the balance of the pack was 
lying within reach of them, with a face-eard on top, which 
had the face turned upwards ; that he saw no money, or 
anything else, at stake ; that the defendant and the slave, 
us soon as they saw him, bunched all the cards together, 
and the defendant remarked, ‘that the slave was telling his 
fortune ;’ that after the cards were so bunched, or thrown 
together, the defendant told the slave to mark one of the 
cards on the back, and he could tell it by its face; that 
the slave marked one of them with his thumb-nail, (the de- 
fendent not seeing which one he marked,) and, after shuf- 
fling them, handed the cards to the defendant ; and that 
the slave then told the defendant to mark and shuffle the 
eards for him in like mauner. The witness further stated, 
that this sert of playing, or use of the eards, was all that 
he saw done by the defendant and the slave, except as 
above stated and that the slave professed to be a fortune- 
teller, and was so reputed in the neighborhood. This being 
all the evidence, the court charged the jury, ‘that, if they 
believed the evidence, they must find the defendant guilty, 
and assess a fine against him of not less than fifty dollars ;? 
to which charge the defendant excepted.” 


Puen & Butiock, for the prisoner. 
M. A. Batpwiy, Attorney-General, contra. 


STONE, J.—The defendant was indicted under section 
3256 of the Code, which is in the following language: 
‘Any white person, who plays at cards with any slave or 
free negro, must, on conviction, be fined,” &c. We think 
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that, to come within this section, a game must be entered 
upon, and some act done towards its completion. Amusing 
one’s self with cards, as with toys, will not make out the 
offense. It is not necessary, however, that the game shall 
be completely played out. If the game be in part entered 
upon, the statute is violated.— Coggins v. The State, 7 Por- 
ter, 264; Holland v. The State, 3 Por. 292; Cochran »v. 
The State, 30 Ala. 542; Webster’s Dictionary, “To play.” 

The testimony recited in the bill of exceptions, shows 
that the defendant and the slave were seated on opposite 
sides of a box, each holding in his hand four, five, or more 
cards,—while beside them lay the pack, with the top card 
face-upwards. On seeing the witness, the defendant and 
the slave bunched the cards, and some expressions were 
indulged as to fortune-telling. This was all the evidence 
tending to prove the defendant’s guilt. We concede, that 
these circumstances may have been strong, and from them 
the jury may have inferred that the parties had seated 
themselves to play at cards, and had so far entered upon 
the game as to deal out hands and turn up a trump ; yet, 
in order to establish the defendant’s guilt, it was necessary 
that the jury should find a further fact or facts than were 
positively sworn to by the witness. Such further fact or 
facts, the law, unassisted by a jury, could not infer. We 
think the court, in its charge, invaded the province of the 
jury.— Ogletree v. The State, 28 Ala. 700; Scitz v. The 
State, 23 Ala. 42; Morgan v. The State, 33 Ala. 413; 
1 Bish. Cr. Law, § 251. 

Reversed and remanded. 





MAULL vs. THE STATE. 


[INDICTMENT FOR LIVING IN ADULTERY. ] 


1. Sufficiency of indictment.—An indictment, charging that a man and & 
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woman “ did live in astate of adultery or fornication,” but not stating 
that they thus lived eith each other, nor otherwise showing that they 
were guilty of a joint offense, is demurrable for duplicity. 


From the Cireuit Court of Jefferson, on change of venue 


from Blount. 
Tried before the Hon. Wa. S. Mupp. 


THE indictment in this case charged, “ that John Maull, a 
man, and Mary Johnson, a woman,.did live in a state of 
adultery or fornication, against the peace and dignity of the 
State,” &e. The prisoners demurred to the indictment, 
‘‘ because if did not charge that they lived together, or 
with each other, in a state of adultery.or fornication ;” but 
the court overruled the demurrer. 


Watts, JupGE & Jackson, for the prisoners, cited Moore 
v. The Commonwealth, 6 Metealf, 243. 
M. A. Batpwin, Attorney-General, contra. 


A. J. WALKER, C. J.—The offenses charged to have 
been committed by the defendants, do not appear from the 
indictment to have been perpetrated by any joint act; but, 
for aught disclosed, may have been altogether distinct, 
neither defendant participating in the criminal act of the 
other. For this reason, the indictment was demurrable for 
duplicity.—Shaw v. State, 18 Ala. 547. 

The judgment of the court below is reversed, and the 


ause remanded. 





McGUIRE vs. THE STATE. 


{INDICTMENT FOR FORGERY. ] 


1. Oath of petit jury.—If the jury, in a criminal case, are sworn “ well 
and truly to try the issue joined,” this is a substantial compliance 
with the requisition of the statute, (Code, § 347%,). and is-eufficient. 


11 
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2. Conclusion of indictment.—If an indictment concludes “against the 
peace acd dignity of the State of Alabama,” it is not necessary that 
each count in it should so conclude. 

3. Sufficiency of indictment, in description of forged instrument.—“ An instru’ 
ment of writing, purporting to be an order, drawn by Sister Adeline, 
on George Battiste, for nine dollars,” - is a sufficient description, in an 
indictment, of the instrument alleged to have been forged. 

4. Sufficiency of indictment, in statement of time—In an indietivent under 
the Code, it is not necessary to state the time when an offense was 
committed, or to allege that it was done before the finding of the 
indictment. 

5, Abstract charge.—An abstract charge,or one which is not shown by the 
record to have been predicated on some evidence before the jury, i# 
properly refused. 

G. What constitutes forgery.—Under an indictment for forgery, a convie- 
tion may be had on proof that ‘the prisoner, with intent to defraud, 
uttered and published as trae a forged instrument, knowing it to be 


forged. 


From the City Court of Mobile. 
Tried before the Hon. Avex. MCKinsrry. 


The indictment in this case was in these words: 

«The grand jury of said county charge, that, before the 
finding of this indictment, John McGuire forged an instru- 
ment of writing, purporting to be an order, drawn by 
Sister Adeline, on George Battiste, for nine dollars, with 
intent to defraud. ‘The grand jurors further charge, that 
John McGuire forged an order for money, in words and 
substance as follows: ‘Mr. George Battiste will please pay 
to Mr. McGuire nine doliars, by order of Sister Adeline,’ 
with intent to defrand; agamast the peace and dignity of 
the State of Alabama.” 

The defendant demurred to the iidictment, and assigned 
the following grounds of demurrer: ‘ To the first count, 
hecause it does not set out the tenor or substance of the 
instrument charged to have been forged, nor does it show 
any reason for not so setting out said instrument ; and’ 
because it does not conclude, ‘ against the peace and dignity 
of the State of Alabama; and to the second count, because 
it does not allege or name any day or time when the said 
offense was committed.” The court overruled the demur- 
rer, and the defendant excepted. 
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“On the trial,” as the bill of exceptions states, “ there 
was some evidence tending to show that the forged instru- 
ment was in the words in which it was described in the 
indictment. There was some evidence, also, tending to 
show that the defendant went to George Battiste, to get 
the money of John Martin; that Battiste told him he must 
yet an order from the head sister of the ‘ Sisters’ Hospital,’ 
before he could get it; that the defendant went away, and 
came back with such an order, and an order for nine dol- 
iars, signed ** Sister Adeline, and got the money for the 


jJatter order. The prosecuting attorney asked a witness, if 


there was a person in the ‘Sisters’ Hospital’ by the name 
of ‘Sister Adeline.’ To this question the defendant 
objected, and reserved an exception to the overruling of 
his objection.” 

“The defendant asked the court to give the following 
charges: ‘1. If the jury believe that Sister Adeline is a 
fictitious name, they cannot find the defendant guilty of 
forgery. ‘2. They cannot find the defendant guilty, 
unless it was proved that he wrote the order in Mobile 


county.’ The court refused these charges, and the defend- - 


ant excepted to their refusal.” 

The judgment-entry recites, that the jury were sworn 
“well and truly to try the issue joined;” and that their 
verdict was, “ guilty. of forgery in the second degree.” 


‘BEN Lane Posey, for the prisoner. 
M. A. BaLpwin, Attorney-General, cextra. 


STONE, J.—The oath administered to the jury in this 
‘ase Was sufficient.—Crist v. The State, 2% Ala. 137; Pile 
v. The State, 5 Ala. 72. - 

2.] The indictment concludes, “against the peace and 
dignity of the State of Alabama,” and that is sufficient. 
Const. Ala., art. 5, sec. 17. 

[3-4.] Each count in the indictment is sufficient.—Code, 
&§ 3158-65; Code, 703. 

[5.] There is no evidence in the record that Sister Ads- 











164 ALABAMA. 





Greene v. McGhee. 





line was a fictitious person; and therefore, the first charge 
asked was abstract, so far as we can discover. There was 
no error in refusing it. 

[6.] The .second charge asked, should not have been 
given. It demands an acquittal, if the evidence failed to 
prove that the order was written by the defendant in 
Mobile county. If the proof showed that the prisoner, 
in Mobile county, uttered and published the order as true, 
knowing it to be forged, and with intent to defraud, the 
law requires that he should be adjudged guilty of the 
forgery of the instrument. The charge restricted the 
right to convict within too narrow bounds, and was rightly 
refused.—Code, § 3165; Thompson v. The State, 30 Ala. 
28; Bishop v. The State, ib. 34. 

Judgment of the city court affirmed, and its sentence to 
.be executed. 





‘GREENE vs. McGHEE. 
‘[APPLICATION «BY SHERIFF .FOR MANDAMUS AGAINST COMTROLLER. } 


1. Compensation of sheriff for conveying convicts to penitentiary.—In con- 
veying a convict to the penitentiary, itis the duty of the sheriff to 
travel “the land route usually traveled” within this State (Code, 
§ 3931); and he has no authority to carry him through other States, 
although “ the land route usually. traveled,” between the court-house 
of the county and the penitentiary, may be through those States. 


APPEAL from the CircuitiCourt of Montgomery. 
‘Tried before the Hon. Joun GILL ‘SHORTER. 


THE appellee in this case, who was the sheriff of Law- 
rence county, applied to the circuit court for a mandamus to 
William J. Greene, the comptroller of public accounts, to 
compel that officer to draw his warrant on the State treas- 
urer, in favor of the petitioner, for the amount claimed by 
him as compensation for conveying a convict to the peni- 
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tentiary. The amount claimed by the petitioner was 
$338 44; the distance from Moulton, the county-site of 
Lawrence, to the penitentiary, being estimated at nine 
hundred and fifty miles, by way of the railroad through 
Chattanooga, Tennessee, and Atlanta, Georgia, to Mont- 
gomery. The comptroller refused to draw his warrant on 
the treasurer for more than $156 75, insisting that the peti- 
tioner claimed for traveling a greater distance than the law 
authorized. In the circuit court, the defendant admitted 
all the facts stated in the petition, “except that the distance 
between Moulton and the penitentiary, by the land route 
usually traveled, was nine hundred and fifty miles ;” con- 
sented that that fact should be determined by the court, 
upon evidence to be adduced, and waived a rule nisi. 
“Thereupon, the petitioner introdeced three witnesses, 
who stated, that they knew the land route usually: traveled 
from Moulton to the penitentiary ;* that the land route 
usually traveled, for the last three years, has been by way 
of the railroad to Chattancega, Tennessee, thence by rail- 
road to Atlanta, Georgia; thence to Montgomery, and 
thence to Wetumpka by land; and that the distance by 
that route, going and returning, is more than nine hundred 
and fifty miles. Said witnesses further stated, that there 
was anearer land route through the State of Alabama, 
which was not direct, and which was‘sometimes, but very 
seldom, traveled, and was not the land route usually trav- 
eled.” On this evidence, the circuit court awarded a man- 
damus ; and its judgment‘is now assigned.as error. 


M. A. Batpwiy, Attorney-General, for the appellant. 
SAMUEL F. Rice, contra. 


A. J. WALKER, C..J.—The law of this State allows to 
sheriffs compensation :for the removal of convicts to the 
penitentiary, at a specified rate for every twenty miles of 
the distance to the penitentiary and back, by ‘the land 
route usually traveled.”’—Code, § 3931. The land route 
usually traveled, from Moulton, the county-site of Law- 
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rence county, is upon the line of railroad passing through: 
a portion of Tennessee and Georgia; and the appellee, 
being the sheriff of Luwrence county, claims compensation 
according to the distance upon that route; there being, 
also, another land route, exclusively within the State of 
Alabama, which is sometimes traveled. The question of 
this case is, whether he is entitled to compensation accord- 
ing to the usually traveled land route, which thus passes. 
through two other States, or according to the route by land 
within the State of Alabama. 

Certainly, if the section of the Code. above referred to is 
enforced according to its literal import, the appellee would 
be entitled to compensation for the distance upon the route 
through Tennessee and Georgia. Dut “ the literal inter- 
pretation of an act is not. always that which either reason 
or the law approves.”——Thompson v. State, 20 Ala. 54. In 
the construction of statutes, we are not to adhere to the 
letter, at the expense of the true meaning and intent of 
the legislature—Smith .onStat. 658, § 510. It is proper 
that the purpose of the legislature, and the subject-matter 
of the enactment, should be considered, that, if possible, 
such a construction should nat be adopted, as would lead. 
to absurd or grossly unjust consequences; that the intention 
should. he hunted through the entire act ; that effect should 
be given to all its parts, and.that all acts upon the same 
subject should be construed in pari materta.—Simitli’s Com. 
on Statutes, §§.518, 550, 574, 575 ; Sedgwick on Stat. and 
Con. Law, 238. 

The main purpose of the article in the Code, in which 
section 3931 is fuund, is to provide for the safe removal of 
convicted felons to the penitentiary. This purpose is 
patent in almost all the sections of the article; and the 
different sections are framed in reference to each other, so 
as to provide every conceivable safeguard for the sate deliv- 
ery of the convicts at the penitentiary. If the sheriff may 
convey the prisoners into other States on the route, the 
purpose so clearly indicated, and for the accomplishment of 
which such careful provision is made, may be utterly trus~ 
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trated. This results from the fact, that the authority of the 
sheriif to execute the sentence of the court is necessarily 
confined to the jurisdiction of this State. The question of 
the effect of a criminal sentence, when presented in the 
judicial tribunals of a sister State, has been several times 
discussed by the courts in this country, and the conclusions 
attained are not altogether harmonious.—Story 02 Conflict 
of Laws, § 621; Commonwealth v. Green, 17 Mass. 5153 
Chase v. Blodgett, 10 N. H. 22. It is not necessary for us 
to evter upon that subject. Whether a penal sentence 
does or does not fall within the provision of the constitu- 
tion of the United States, which declares, that “full faith 
and credit shall be given in each State to the publie acts, 
records and judicial proceedings of every other State,” is an 
immaterial inquiry bere; for, however that may be, it is 
certain that a sheriif of the State of Alabama can have no 
authority to go outside of the limits of the State, in the 
execution of a judicial seutence. His authority must neces- 
sarily cease when he leaves the jurisdiction of the State of 
Alabama, whether that authority be to execute a judgment 
in a civil case, or the sentence in a criminal case. If the 
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statute under consideration should be allowed the operation 
contended for ou the part of the appellee, we should con- 





vict the legislature of the absurdity of consulting especially 
for the safe removal of convicts to the penitentiary, and yet 
authorizing the sheriff to carry them where his authority 
would cease. The argument already made is fortified by 
reference to other sections of the article devoted to the sub- 
ject of the removal of prisovers to the penitentiary. See- 
tion 3924 gives to the sheriff, in the contingency of the dis 
ability of any of his guards to discharge their duties, the 
power to summon new guards “in any county through 
which he may pass.” Section 3926 also gives him author 
ity to summon additional guards, when it is rendered neces- 





sary by un attempt to rescue the convict, or other unfore- 
seen danger; and section 3927 makes it a misdemeanor, for 
3 any person, under fifty years of age, to refuse, without a 
good excuse, to obey the summons of him as é guard by the 
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sheriff. Section 3928 places the guards under the control 


of the sheriff, and makes disobedience of his directions, in rela- 
tion to the safe conveyance of the prisoner, a misdemeanor. 
Section 3929 exempts the officers and guards attending 
the prisoner from arrest, except for felony and breach 
of the peace. Section 3936 makes it the duty of jailors 
to receive and keep prisoners on their way to the peniten- 
tiary; and, lastly, section 3937 makes it an indictable 
offense, for the prisoner to escape, or attempt to escape. 
All these provisions, which are to be considered along with 
the section fixing the sheriff’s compensation, and are really 
to be treated as parts of the same act with that section, 
indicate most clearly the intention that a convict, in the 
process of removal to the penitentiary, should be kept 
within the State; and they become utterly ineffective and 
inoperative, as soon as he is carried out of the State. The 
sheriff could not summon guards in another State; persons 
so summoned could not be indictable, under an Alabama 
statute, for a failure to obey; neither the guards refusing to 
obey the sherifi’s directions in another State, nor the con- 
vict attempting to escape in another, could be amenable to 
the criminal daws of Alabama; the qualified exemption of 
the sheriff and his guards from arrest could not be effectual 
beyond the limits of the State, and the sheriff could not 
avail himself of the jails in another State. The provisions 
of the Code upon that subject cannot be allowed their 
proper operation, if the sheriff is permitted to convey con- 
victs to the penitentiary through other States; and the 
rules of construction, which we laid down at the outset of 
this opinion, require us to decide, that the sheriff has no 
authority to carry a prisoner through another State, and is 
not entitled to compensation for the increase of distance in 
consequence of his doing so, although he may go upon the 
usually traveled route. The land route usually traveled, 
over which he must pass, is the route within the State 
usually traveled. 

It is urged against the foregoing construction of the 
statute, that the sheriff is required to make affidavit of the 























ey 
> RS Pacem 








JANUARY TERM, 1861. 


169 


King and Wite v. Avery. 





number of miles “on the land route usually traveled ;” 
that there may arise cases, in which there is no esually 
traveled land route within the State; and that, in those 
cases, the sheriff would be unable to make the prescribed 
affidavit. It is probable that there are court-houses in the 
State, from which tliere is no route to the penitentiary 
which is usually traveled through its evtirety, or over which 
persons are accustomed to pass from the court-house to the 
penitentiary, in a continuous travel; and it may be, that 
there is no usual continuous travel from the court-house of 
Lawrence county to the penitentiary, along any road within 
the State. But we cannot think that, in such cases, it was 
the intention of the legislature to exclude the sheriff from 
any compensation. In such cases, a route leading to the 
penitentiary, and the different parts of which are usually 
traveled, and which is in a reasonable direct course fron» 
point to point, is. within the meaning of the law, the land 
route usually traveled. 

The judgment of the court below is reversed, and a 


judgement must be here rendered dismissing the petition ;: 


and the appellee must pay the costs of this court, and of 


the court below. 
R. W. WALKER, J., not sitting. 





KING ann WIFE vs. AVERY. 
[BILL IN EQUITY FOR DIVISION AND ACCOUNT OF SLAVES. ] 


1. Amendment of vill—Under the act of Feb. 8, 1858, “amendatory of 
proceedings in chancery,” (Session Acts, 1857-8, p. 230,) any amend- 
ment of a bill, either as to parties or averments, which niay become 
necessary to meet the justice of the case, or to meet any state of the 
proof that will authorize relief, must be allowed by the chancellor, 
upon such terms as he may deem just and equitable; but the statute 
does not authorize the allowance of an amendment, which would con- 
vert the bill of the wife into the bill of the husband, and enable him 
to assert a claim barred by the statute of limitations. 
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2. Statute of limitations to amendet bill.—If a bill is filéd; by mistake, in 
the na:ne of the wite as a feme sole, to recover her interest in slaves 
which accrued to her before her marriage, and which vested. in. she 
husband by virtue of his marital rights; and an amended bill is.atter- 
vards filed, in the name of husband and wife, after the statute of 
limitations has barred the husband’s right of action,—the statute isa 
bar to the relief sought, although the statutory bar was not complete 
when the original bill of the wife was filed. 





Arreat from the Chancery Court of Greene. 
Heard before the Hon. James B. Cuark. 


Tuts is the same case which is reported in 28 Ala. 267, 
under the title of air, adm’r dc., v. Avery, et al. The 
original bill was filed in January, L852, by James Hair, as 
the administrator of Mildred Walker, deceased, and Etherlin 
T. Croxton, against Bryant Avery and Pinkney Jones ; and 
sought a division and account of certain slaves, which had 
been bequeathed by John Hill, the maternal grandfather of 
the said Mildred and Etherlin, to his daughter, Mildred 
Walker, (the mother of said Mildred and Etherlin,) and ber 
children, and which were claimed and held by the defend- 
ants under purchases at execution sale against the husband 
of said Mildred Walker. The chancellor sustained a de- 
inurrer to the bill, for want of equity 3. but his decree was 
reversed by this court, at its January term, 1856, aud the 
cause was remanded.—See 28 Ala. 267, 

Ou the 30th May, 1857, a bill of revivor was filed, in 
the names of M. V. Lacy, as the adininistrator de bonis non 
of said Mildred Walker, and James King, and Etherlin T. 
King, his wife; alleging, that Hair had resigned, and Lacy 
had succeeded him, as administrator of said Mildred, and 
that said Etherlin T. had married said-‘James King atter the 
filing of the original bill, Auswers were filed to this bill, 
by both of the defendants, on the 24th June, 1857, On 
the 30th June, 1858, (two days after an order had passed 
for the publication of the testimony,) the bil of revivor 
was dismissed, on motion of the complainants tuerein ; and 
on a subsequent day of the same term, on the affidavit of 
the complainants’ solicitor, stating that he did not, at the 
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time ot filing the original bill, know the fact that said 
Etherlin T. was then married to said James King, the chan- 
cellor granted leave to the complainants to amend the 
original bill, by making it the bill of said King and wife 
alone ; and the bill was amended accordingly. The defend- 
ants auswered the amended bill, and, among other defenses, 
pleaded the statute of limitations of six years, On final 
hearing, on pleadings and proof, the chancellor held, that 
the amendment ought not to have been allowed, as it made 
au entirely new case; aud that the statute of limitations 

ras a complete bar to the relief sought by the bill as 
amended. He therefore disinissed the bill; and his decree 
is now assigned as error. 


Turner Reavis, for appellants—1. The amendment was 
properly allowed,—Session Acts, 1857-8, p. 230, § 33 
Blackwell v. Blackwell, 33 Ala. 57, All amendments, prop- 
erly allowed, take effect, so far as the equity of the bill is 
concerned, as of the date of the original bill.—Blackwell v. 
Blachoecll, 33: Ala. 57; Cain v. Gimon, 36 Ala. 16831 Dan. 
Ch. Pr. 455, and eases cited. It must, then, necessarily 
follow, that if the statute of limitations had not efleeted a 
bar when the original bill was filed, if cannot avail as a de- 
fense to the amended bill; as in analogous cases at law, 
where the statute is held not available as a bar to an 
amended complaint, if the action was commenced before 
the bar savas perfected, because the amemlnent relates back 
to the conmencement of the suit.—Agee ov. Welliams, 
30 Ala. 436; Dradford v. Edwards, 32 Ala. 628. 

2. If James King had died, after the filing of the orig- 
inal Lijl, but before the filing of the amended bill, Mes. 
King certainly might have amended her bill, by stating her 
marriage and the death of her husband, without lettise in 


the defense of the statute of limitations, The cause of 


action was the wife’s; her husband could not have main- 
tained a suit to recover it, without joining her as a co- 


plaintiff’ with hii ; aud if he had died before recavering it, 


if would have survived te her. In such case, if the statute 
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of limitations does not bar the wife, it can neither be al- 
lowed against the husband alone, nor against both.— Merrit 
v. Doss, 31 Miss. (2 George,) 275; Wood v.-Riker, 1 Paige, 
616; Black v. Whitall, 1 Stockton, (N. J.) 572; Williams 
v. Lanier, Busbee’s (N. C.) Law R. 30. 


E. W. Peck, contra.—1. The statute of limitations had 
effected a bar as to James King, before the passage of the 
act of 1858, under which the amendment was at first 
allowed ; and the amendment cannot, in view of that fact, 
be said to “‘meet the justice of the case.” Moreover, the 
amendment ought not to have been allowed, because it 
made an entirely new case, founded on a new title— 
Rogers v. Atkinson, 14 Geo. 322. The amended bill must 
be regarded as the suit of the husband alone, being founded 
on his title, and seeking to recover the property for him ; 
and the decree therein rendered would not, in any future 
litigation, be binding on the wife.—9 Paige, 247, and cases 
cited ; Story’s Eq. Pl. § 61. 

2. Where new matter is brought forward by amendment, 
which will affect the opposite party prejudicially, the 
amendment will not have relation back to the filing of 
the original bill, but will only be considered as pending 
from the time it was actually filed.—Story’s Eq. Pl. § 904; 
Mitford’s Pl. 380; MeDougald v. Dougherty, 11 Geo. 594 ; 
Holmes v. Trout, 1 McLean, 1; 7 Peters, 2143; Miller v. 
MeIutyre, 6 Peters, 64; Woodward v. Ware, 37 Maine, 563 ; 
Dudicy v. Pierce’s Administrator, 10 B. Monree, Ss. 


STONE, J.—The 3d section of the act “amendatory of 
the proceedings in chancery,” (Pamph. Acts of 1857-58, 
p- 230,) declares, “that amendments to bills and answers 
shall be allowed, at any time before final dec:ee, to meet 
the justice of the case; and amendments to bills shall be 
allowed, by adding or striking out new parties complainant 
or defendant, and to meet any state of proof that shall au- 
thorize relief,’ &c. The terms of this statute are very 
analogous to. several of the most important provisions of 
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the Code, in relation to amendments in suits at law.—Code, 
§§ 2403-4. We think the same liberal rules of intend- 
ment should be applied to the two statutes. Under this 
statute, we hold, that any change of parties, or of aver- 
ment, which may become necessary to meet the justice of the 
case, or to meet any state of the proof that will authorize 
relief, must be allowed, “upon such terms as the chancellor 
shall deem just and equitable.” If the state of the proof 
authorizes relief, the chancellor has no discretion in the 
matter of allowing the amendment. In the terms upon 
which the amendment will be allowed, he has a discretion. 

In the present case, the amendment should have been 
allowed, if the state of the proof authorized relief. The 
objection to its allowance is, that the proposed amendment 
made a new case—that when the amendment was allowed, 
the statute had barred the right therein asserted ; and that, 
as to this new matter, or new case, the rule is, that the 
statute continues to run, not only to the time of filing the 
original bill, but up to the time when the amendment was 
allowed. 

[2.] We think the rule must be regarded as settled by 
the authorities, that “if, during the pendency of a suit, any 
new matter or claim, not before asserted, is set up and relied 
upon by the complainant, the defendant has a right to insist 
upon the benefit of the statute, until the time that the new 
claiin is presented ; because, until that time, there was no 
lis pendens as to that matter, between the parties.” On 
the contrary, if the amendment set up no new matter or 
claim, but simply vary the allegations as toa subject already 
in issue, then the statute will run only to the filing of the 
original bill— Dudley v. Price, 10 B. Mon. 84-88 ; Story’s 
Equity Pl. § 904; Holmes v. Moreland, 1 McL. 1; 8. C., 
7 Pet. 171; Miller v. McIntyre, 6 Pet. 61; Woodwart v. 
Ware, 37 Maine, 563; Bradford v. Edwards, 32 Ala. 528. 

We think the chancellor obtained a correct conclusion in 
this case. Although, in the suit by Mr. and Mrs. King, 
the right to recover depended on the title of Mrs. King 
under her grandfather, Mr. Hill ; still the suit, in its present 
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form, must be regarded as the suit of Mr. King, the hus- 
band. The authorities so treat it, and go even so far as to 
hold, that a failure to recover in such suit would be no bar 
to a subsequent suit by Mrs. King. Further. if Mr. King 
had died pending the suit, and Mrs. King had suffered the 
suit to abate, taking no steps after his death, a decree for 
costs could not have been rendered against her.—Sto. Kq. 
Pl. §§ 61, 361; Grant v. Van Schoonhaven, 9 Paige, 255; 
Hughes v. Evans, 1 Sim. & Stu. 185; Reeves v. Dudley, 
2Sim. & Stu. 464; Owden v. Campbell, 8 Sim. 551; Wake 
v. Packer, 2 Keene, 69; England v. Downs, 1 Beay. 96. 

Although in a suit by Mrs. King while sole, as well as 
in the present suit, the right to recover depends mainly on 
her title; still the two cases are entirely different, in this: 
In a suit by her alone, the litigation would be entirely hers, 
and the money hers, if she succeeded ; in the present suit, 
the right to recover depeuds also on a new derivative title, 
viz., the marital rights ef Mr. King, acquired by his mar- 
riage with the female complainant. If, on a proper issue, 
there was a failure to prove the marriage, this suit must 
fail, although Mrs. King’s title may be perfect. If this 
bill succeed, tie fruits of the recovery will vest in Mr. 
King. The suit by Mrs. Croxton was in her own right. 
The present is Mr. King’s suit, in which Mrs. King incurs 
no costs or disabilities, ard in which, if there be no change 
of parties, she can réalize no benefit.— Dudley v. Price, 
supra ; Thrasher v. Ingram, 32 Ala. 645. - 

The decree of the chancellor is affirmed. 





ROBERTS axb WIFE vs. OGBOURNE. - 
{BILL IN EQUITY FOR RECOVERY OF SLAVES, ACCOUNT, & 2.) _ 


1. Request to “ heirs of the body” construed to vest in children as purchasers =~ 
Where the testator devised and bequeathed his entire estate, both 
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real and personal, to his wife during life or widowhood, and directed 
that, on her death or marriege, his real estate shottid be sold, and all 
his property be divided into seven equal parts, “and then dispesed of as 
follows—te the heirs ef the body of Sarah B. (his daughter] one part, she, 
ihe said Sarah, io have the use and benefit thereof during her life. but not 
to ell @r dispose thereef,” &e.; and it appeared that Sarah B. was mat- 
ried, and had children living at'the time the will was made, and that 
the testator, ip another clause of his will, bequeathed a specific sum 
in money to her direcily, in the event that he did not make an ad- 
vancement of equal amount to her during his life,—held, that the 
children of Sarah B., who were living at the death of the testator’s 
widow. took as purchasers under the bequest, and that the rule in 
“Shelley’s case did not apply. (Sronw, J., dissenting.) 


Appear from the Chancery Court at Montgomery. 
Heard before the Hon. Wapr Keyes. 


THE material facts of this case, as alleged in the bill, 
may be thus stated: John Breedlove died in Montgomery 
county, in 1833, having first made and published his last 
will and testament, which was duly admitted to probate 
after his death, and which contained the following pro- 
visions: The first clause directed the payment of all his 
debts. The second clause was a devise avd bequest to his 
wife, Mrs. Nancy Breedlove, of his entire estate, both real 
and personal, during her widowhood. The third, fourth 
and fifth clauses contained bequests of ten dollars each to 
three of his children, to whom he had already made 
advancements. The sixth clause, after reciting partial 
advancements, of different amounts, already made to Sarah 
Bledsoe, Frances Bledsoe, Elizabeth Bledsoe, Martha Eu- 
banks, and Lewis P. Breedlove, (his children,) and his 
intention to make further advancements to them, added, 
* But, if I should not make such advancements during my 


life, then it is my will and desire, that my wife should de> 
y 


so after my death, in the order in which they are named, 
out of the proceeds of the crop, or profits of the estate, 
(after maintaining the family, and paying all expenses,) at 
such times, and in such manner, as she may judge most fit 
and expedient; but, if neither myself nor my wife should 


mae such advancements, then, after the death of my wile, - 
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I give and devise the balance of such sums not then already 
advanced be paid out of my estate.” The seventh clause 
directed all his real estate to be sold to the best advantage, 
at the death or second marriage of his widow. The eighth 
clause was in these words: ‘ At the death or intermarriage 
of my wife, I direct, will and devise, that all my estate, 
both real and personal, after paying the foregoing bequests, 
be divided, if she die, into seven equal parts,—if she marry, 
into eight equal parts, she taking one part,—and then dis- 
posed of as follows ; tothe heirs of the body of Sarah Bledsoe, 
one part, she, the said Sarah, to have the use and benefit 
thereof during her life, but not to sell or dispose thereof; to 
Lewis P. Bledsoe, one part; to the heirs of the body of 
Frances Bledsoe, one part, she, the said Frances, to have 
the use and benefit thereof during her life, but not to sell 
or dispose thereof; to the heirs of the body of Elizabeth 
Bledsoe, one part also, the said Elizabeth to have the use 
and benefit thereof during her life, but not to sell or dis- 
pose thereof; to the heirs of the body of Martha Eubanks, 
one part, she, the said Martha, to have the use and benefit 
thereof during her life, but not to sell or dispose thereof 
to Joseph M. Breedlove, one part; and to Benjamin F. 
Breedlove, one part.” 

Mrs. Sarah Bledsoe was a daughter of the testator, and 
was, at the time the will was executed, the wife of Wil- 
liam Bledsoe, and then had one or more children living. 
Mrs. Nancy Breedlove, the widow, and William Bledsoe, 
qualified as executors of the testator’s will. Mrs. Breed- 
love died in the year 1836, having never married a second 
time; and William Bledsoe thenceforward acted as sole 
executor, and obtained from the orphans’ court orders for the 
distribution of the estate, under which all the property was 
distributed, except one share which he retained, in right 
of his wife. Mrs. Sarah Bledsoe died in April, 1838, leaving 
several children surviving, the eldest of whom, Sarah H., 
married Young A. Roberts in October, 1847, being then 
seventeen or eighteen years of age. Anne, another daugh- 
ter of Mrs. Bledsoe, married A. B. Vickers; and she and 
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Mrs. Roberts were the only children who were living 
when the bill in this case was filed. William Bledsoe died 
in October, 1855, and Robert H. Foxhall duly qualified as 
his executor. 

In August, 1856, Roberts and wife filed their bill in 
chancery, against said Foxhall, as executor, and Vickers 
and wife; claiming one-half of the property which Wil- 
liam Bledsoe had retained, and praying an account and 
general relief. Foxhall having died pending the suit, the 
cause was revived against Wm. H. Ogbourne, as the suc- 
ceeding personal representative of William Bledsoe. The 
chancellor sustained a demurrer to the bill, for want of 
equity; and his decree is here assigned as error. 


Cuiron & Gunter, .and E. M. Kerr, for the appel- 
lants.—The bequest is in direct terms to “ the heirs of the 
body of Sarah Bledsoe,” who had children living at the 
time of the execution of the will. Her children answer 
the description in the bequest, and take as purchasers under 
it. The same clause of the will shows, that no such 
expression is used when a bequest is made to the testator’s 
sons, and that it is several times used when he is providing 
for his daughters; and another clause shows, that the daugh- 
ters themselves had already received advancements, and were 
to receive more. The intention being clear that the chil- 
dren should take as purchasers, that intention must prevail. 
Shepherd v. Nabors, 6 Ala. 631; Dunn v. Davis, 12 Ala. 
135; Ellis v. Ellis, 15 Ala. 296; Hodgson v. Ambrose, 
Doug. 327; 9 Ala. 716. 

The rule in Shelley’s case has no application, because 
the estates of the ancestor and heirs are not of the same 
quality; Mrs. Bledsoe’s interest being a mere equitable use 
for life, while her children take the legal estate —2 Jarman 
on Wills, 244; 2 Story’s Equity, § 845 a; 8 Paige, 152; 
2 Paige, 122. In cases of bequests of personal property, 
the rule in Shelley’s case is only applied to effectuate the 
intention, and not on grounds of public policy, as in devises 


of realty. If the subject of the bequest were realty, the 
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words used would not be sufficient to create a frechold 
estate in Sarah Bledsoe. The whole property is given to 
“the heirs of the body,” and the time of enjoyment by 
them postponed; not the whole given to the ancestor for 
lite, with remainder to “the heirs of her body.” Moreover, 
the whole bequest is an executory trust, to whieh the rule 
in Shelley’s case never has been applied.—1 White & Tu- 
dor’s Leading Cases -in Equity, 17; 2 Jarman on Wills, 
253; 2 Kelly, 307; 3 ab. 559. 


Warts, Junce & Jackson, contra.—*“ Heirs of the 
body,” in their technical sense, are words of limitation, 
and not words of purchase; and there is nothing in the 
will to explain or limit their meaning, or to show that they 
were used in any other than their technical sense. The 
clause can have no other legal meaning, than if it was in 
these words: “To Sarah Bledsoe one part during her life, 
and at her death to the heirs of her body; she, the said 
Sarah, to have no right to sell or dispose of the same.” If 
this were the language, the children of Sarah Bledsoe could 
not, under our decisions, take as purchasers from the tes- 
tator.—LEwing v. Standefer, 18 Ala. 400; Hamner v. Smith, 
22 Ala. 433; Machen v. Machen, 15 Ala. 8373; Snodgrass 
v. Landman, 26 Ala. 593, and authorities cited in these 
several cases ; also Keyes on Chattels, §§ 246-50. The 
clause prohibiting Sarah Bledsoe from selling or disposing 
of her share, is void.—Keyes on Chattels, §§ 131+133. 
William Bledsoe having reduced-the property to possession 
during coverture, his marital rights attached, and it became 
his absolute property. 


R. W. WALKER, J.—In its technical sense, the term 
‘theirs of the body” includes all persons who successively 
answer the description of heir of the body ; and hence it 
embraces the whole line of lineal descetidants, to the most 
remote generation. Technically construed, the expression 
is one which cannot be used to describe the children or 
grandchildren of a living person, for “nemo est heres 
viventis.” That the term, as used in this will, cannot be 
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understood in this technical sense, is plain; because the 
testator directs the estate to vest, during the life-time of 
Sarah Bledsoe, in the “heirs of the body” of Sarah Bledsoe. 
That this was the intention of the testator, seems too clear 
for doubt. On the death of the widow, the property is to - 
be divided into seven equal parts, ‘and then disposed of as 
follows.” To what time does then here refer? Obviously 
to the period of: division, the death of Mrs. Breedlove. 
Next we have the manner in which these seven parts are 
to be then disposed of—* to the heirs of the body of Sarah 
Bledsoe, one part.” If the testator had stopped there, 
there weuld be no room to doubt that the will would have 
vperated a complete gift of that one part, to take effect at 
that time, in favor of the persons answering the deserip- 
tion of heirs of the body of Sarah Bledsoe. The words 
which follow simply postpone the enjoyment >f the prop- 
erty by the legatees during the life-time of Mrs. Bledsoe, 
by reserving to her the use aud benefit of the same during 
that time. The qualification attached to Mrs. Bledsoe’s 
use of the property, “not to sell or dispose thereof,” 
(whether valid or not,) is at least indicative of the inten- ~ 
tion of the testator to give oly a use, and not a property 
or estate in the cerpus of the legacy. The heirs do not 
take on the death of Sarah Bledsoe, but they then-eome 
into the enjoyment of that which they took on the division 
made during her life-time. The term “heirs ef the body” 
is, tlierefore, used to describe persons who take an-interest 
before the death of Mrs. Bledsoe ; and hence the persons 
answering that description take, not as her heirs, but di- 
rectly from the testator, as purchasers under the will. 

Mr. Fearne says, that when the words heirs,” &e., 
‘operate only to give the estate imported by them to the 
heirs described originally} and as the persons in whom that 
estate is considered -as commencing, and not derivatively 
from or through the ancestor, they are properly words of 
purchase.”~-Fearne Rem 79, 194. 

The attempt'to bring this case within the rule in Shel- 
jey’s case—erroneously so called, when applied to person- 
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-alty—cannot succeed, without transposing and omitting 
words found in the will, and adding others not used by the 
‘testator. The proposition is, that the clause as it stands 
is the same in effect as if it read thus—‘To Sarah Bledsoe 
during her life-time one part, but not to sell or dispose 
thereof, and after her death to the heirs of her body.” 
This is not what the testator has said. He gives the one 
part to the heirs of the body of Sarah Bledsoe, reserving 
to her simply a use during her life-time; and this use he 
studiously seeks to distinguish from a property in the 
corpus, by denying to her the right to sell or dispose of it. 
The words found in the will give to the “heirs of the 
body,” &c., the entire property in the corpus of the legacy ; 
‘simply postponing the time of its enjoyment, in order that 
Mrs. Bledsoe may have the temporary use. The words as 
transposed, and added to, give to Mrs. Bledsoe the property 
in the corpus during her life, with remainder to the heirs of 
her body. In the clause as it stands, the idea of a remain- 
der is studiously excluded, while in that proposed as a sub- 
stitute, it is the controlling and fundamental idea. In the 
will as it was written by the testator, while the use of the 
property is secured to Mrs. Bledsoe, this use is clearly sep- 
arated from the title to the corpus of the property, which 
vests at the time of the division in the persons designated 
as the heirs of the body of Sarah Bledsoe. These heirs 
take the entire property, not a remainder after a life-estate ; 
and the reservation in favor of Mrs. Bledsoe is not of the 
thing itself, but of the use and benefit for a specified time. 
In this vespect, the case is distinguishable from all those 
which have been held to fall within the rule in Shelley’s 
case.—See Shepherd v. Nabors, 6 Ala. 631; Keyes’ Chat- 
tels, § 359 (a), § 202; 2 Story’s Eq. § 845 (a); Wilks v. 
Greer, 14 Ala. 437-442 ; Golding v. Golding, 24 Ala. 125. 

It is to be borne in mind, that by the seventh clause of 
his will, the testator directs that, on the death or intermar- 
riage of his widow, all his real estate shall be sold to the 
best advantage ; and the language of the succeeding clause 
must be construed with reference to this provision. Al- 
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though there is no express allegation to that effect, yet it 
is to be presumed that the executor sold the land as di- 
rected, on the death of Mrs. Breedlove ; and the exhibit 
attached to the bill seems to confirm this presumption. At 
all events, the words of the will must be construed as if 
his directions had been obeyed. Land ordered to be sold 
is regarded as money for every purpose necessary to effec- 
tuate the intent of the testator. 

In Clark v. Clark, (8 Paige, 152,) it was held, that the 
bequest of the use of the residue of the testator’s personal 
estate (which was directed to be sold), for the life of the 
legatee, or for any shorter period, does not entitle such 
legatee to the possession of the fund. The executor 
should retain the fund in his own hands, and pay over the 
income thereof to the legatee as it accrues ; and if the ex- 
ecutor suflers the capital to go into the hands of such lega- 
tee, to enable him to collect the income himself, he must 
take sufficient security from the legatee to insure the return 
of such capital.—See, also, Lovenhoven v. Shuler, 2 Paige, 
122. i 

This court has held, that the proper practice in the 
‘chancery court, in such cases, isto give the legatee for life 
the option of taking the money upon his executing a suit- 
able bond, and, in case of his failure to do so, then to order 
the money to be let out on loan, and the interest collected 
annually, and paid over to him.—Mason v. Pate, 34 Ala, 
392. 

But, if we were to concede that Mrs. Bledsoe took.a 
technical life-estate, not a mere usufructuary interest ; still 
the rule would not apply, if the remainder is to vest du- 
ring her life, in certain persons described as the “heirs of 
her body ;” for that fact would negative the idea, that 
these words were to be construed in their technical sense. 
Wherever these words are used as “ descriptio personarum,” 
and not as comprehending the whole line of descendants 
in infinitum, they are words of purchase, not of limitation, 
and the rule in Shelley’s case has no application. 

Mr. Fearne says, that. the inquiry, in reference to the 
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application of the rule in Shelley’s case, is reducible to twe 
simple questions, viz: “Is the limitation to the heirs, &c., 
so calculated and directed, that the person claiming under 
it must entitle himself merely under the description of 
heir of the species denoted by the words in their technical 
sense? And if so, is there anything to. restrain the same 
words from equally extending to aud comprehending all 
other persons successively answering the same description, 
or from entitling them alike under it, and ea nomine? A 
negative answer to either branch. of this inquiry seems to 
exclude the application of the rule.’”—Fearne Rem. 199. 

We have already expressed the opinion, that the words 
“heirs of the body” were here used as deseriptive of par- 
ticular persons, who: were to take an interest under the 
will during the life of their ancestor, and not as embracing 
all other persons who might successively answer the de- 
scription of “heirs ef the body of Sarah Bledsoe,” under- 
standing that expression in its technical sense. This being 
so, both branches of the inquiry proposed by Mr. Fearne 
must be answered in the negative. 

The view we have taken derives support from the fact, 
that Sarah Bledsoe had children living at the date of the 
will, who might take under it, if we understand the words 
in their popular, not in their technical sense; that Mrs. 
Bledsoe had received advancements from her father during 
his life-time, and that he made a further separate provision 
for her by his will; that she was at the time a married 
woman, and that her father must be presumed to have 
known that a gift to his daughter would enure to the ben- 
fit of the husband, to the exelusion of her children. 

Our conclusion is, that the terms “heirs of the body of 
Sarah Bledsoe” were intended as descriptive of the chil- 
dren of Sarah Bledsoe, who might be living at the time 
appointed for the division of the property, namely, the 
death of the testator’s widow ; that the persons thus de- 
scribed take from the testator directly, as purchasers, and 
not through Mrs. Bledsoe in succession, as her heirs. 
Hence the rule in Shelley’s case has nothing to do with 
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the case.—See Woodley v. Findlay, 9 Ala. 720; Dunn v. 

Davis, 12 Ala. 135; Powell v. Glenn, 21 Ala. 466; Dur- 

alen v. Burns, 6 Ala. 368 ; Dudley v. Porter, 16 Ga. 618; 

Hodgson v. Bussey, 2 Atk. 89; Keyes’ Chatt. § 102. 
Decree reversed, and eause remanded, 


STONE, J.—I am not able to agree with either the 
reasoning or conclusions of the majority of the court, as 
expressed in their opinion. I have found no ease, and I 
apprehend none can be found, which agrees with this in 
its facts, and which asserts that heirs of the body take as 
purebasers. In Baldwin v. Carver, (4 Cowp. 313,) Lord 
Mansiield said, “The rule of law most undoubtedly is, that 
2 devise to the heirs general or special of a man alive. is 
void.” In the same case, which in its principles is not dis- 
tinguishable from this, save in the feature that there was 
in that case an attempted bequest over of the personalty 
if the life-tenant died without heirs or issue, that same 
learned judge remarked, “It strikes me, as at present ad- 
vised, that the subsequent limitation of the personalty is 
too remote.” 

There is a rule, well defined and sensible, that ‘where 
a bequest is to children or grandchildren generally, payable 
at a certain time, or at the happening of an event, then all 
who fill the deseription and are in esse at the time, or at the 
happening of the event, take.” The spirit and sense of this 
rule, I apprehend, lie in the following two principles: Lst, 
there is a poliey of the law to so construe the language of 
the testator, as to let in the largest possible number of ben- 
eficiaries ; and, 2d, when, by the terms of the bequest, the 
property becomes necessarily divisible—namely, by the oc- 
currence of the time, or the happening of the event specified, 
then the door must be closed against after-beneficiaries, or 
the result would be to make the distributive portions un- 
equal; which would defeat the express intention of the 
testator. These rules, thus expounded, lend no support to 
the opinion of the majority, because the will contains no 
provision for the division of the property among the heirs 
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of Sarah Bledsoe. On the contrary, such property could 
not properly be divided among the heirs, during the life-- 
time of Sarah Bledsoe. 

A further argument : The rule invoked has no pertinence 
in determining whether the words “heirs of the body” 
designate a class of persons who take as purchasers, or are 
words of limitation, defining the quantum of estate in the 
first taker. It only obtains between persons, whose right 
to take as purchasers is shown by the terms of the instru- 
ment. The present will contains none of the words which 
impart to the phrase heirs of the body the more definite im- 
port of children. 

The will of Mr. Breedlove gives a vested legacy to the 
“heirs of the body of Sarah Bledsoe,” or it gives them 
nothing.” It was postponed in enjoyment until the death, 
first of testator’s widow, Mrs. Breedlove, and afterwards 
until the death of Sarah Bledsoe. The division of the es- 
tate, directed to take place at the death of Mrs. Breedlove, 
was not for the purpose of ascertaining the particular share 
that should go to each heir of Sarah Bledsoe’s body, but to 
define the sum out of which the heirs could claim partition 
at the death of their mother, Sarah Bledsoe. This, then, 
created no necessity for closing the door against after-born 
children. In my opinion, the legal questions in this case 
stand precisely as they would stand, if the testator had 
himself perfected the division of his estate, to take effect 
at the death of testator’s widow, aud had bequeathed cer- 
tain named property then to go “to the heirs of Sarah 
Bledsoe,—she, the said Sarah, to have the use and benefit 
thereof during her life, but not to sell or dispose thereof.” 
Thus construed, no one would contend, that the particular 
class of heirs of Mrs, Bledsoe’s body, who should be in life 
at the death of Mrs. Breedlove, would take as purchasers, 
to the exclusion of after-born children. 

An argument may be supposed to be predicable on the 
collocation of the language of the bequest. The clause 
first gives the property to the heirs of Sarah Bledsoe, and 
then reserves a life-estate to Mrs. Bledsoe. I am not able 
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to perceive any force in this argument. The law regards 
the substance, rather than the form of things. The sub- 
stance of this bequest is, that Mrs. Bledsoe was to have 
the use and benefit of this property during her life, but not 
to sell or dispose thereof; and at her death, the property 
to go to the heirs of her body.—See Leech v. Cooley, 6 Sm. 
& M. 98. Thus understood, no one would contend, that 
the heirs would be purchasers.—See Britton v. Swinney, 
3 Mer. 116; Bradley v. Peixoto, 3 Ves. Jr. 324 ; Simmonds 
v. Simmonds, 8 Sim. 22; Elton v. Eason, 19 Ves. 73; 
Moore v. Brooks, 12 Grat. 135 ; Kay v. Conner, 8 Humph. 
633; Hooe v. Hooe, 13 Grat. 245; Ewing v. Standefer, 
18 Ala. 400; Machen v. Machen, 15 Ala. 373; 1 Roper 
on Legacies, 46 et seqg.; Elmore v. Mustin, 28 Ala. 309 ; 
11 Geo..67. . 

Holding that the term heirs: of the body, as found in this: 
will, is no more definite than it would be if it followed the 
creation of the life-estate in Mrs. Bledsoe, I cannot regard 
the present complainant as a purchaser. 








JEMISON vs. SMITH. 
[DETINUE FOR SLAVES. ] 


1. Probate of foreign: will; necessity for—A foreign will must be proved 
to have been admitted to probate, before a certified copy of it can be 
received as evidence of title to personal property, or become admissible 
evidence under the act of congress of 1790. 

2. Judicial notice of courts.—The courts of this State will take judicial 
notice of the facts, that the proceedings of courts of ordinary in a 
sister State, under the constitutional and statutory provisions in evi- 
dence in this case, are lamentably loose, and that their records are 
made up with peculiar carelessness ; and will therefore, in construing; 
the records of those courts, adopt such a construction of the language 
as will be most favorable to the maintenance and regularity of their 
proceedings, without supplying what is absolutely wanting. 

3. Probate of foreign will; sufficiency and proof ¢f.—A transcript from the 
records of a court of ordinary, in Georgia, properly certified under the 
act of congress of 1790; containing a copy of a will, an affidavit be- 
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neath it by one of the subscribing witnesses, purporting to have been: 
made before “J. Thigpen, J. P.,” to the effect “that he believes he 
assigned his name at the last part of the within instrument of writing ;” 
followed by an entry, stating that B.S. and J. S. were “sworn execu. 
tors:” and other entries, showing that the persons so appointed dis- 
charged several exeoutorial duties, and were recognized by. the court 
as execntors,—must, under the constitution and Jaws of that State, as 
proved in this case, be regarded as showing the probate of the will, 
and the appointment and qualification of the executors. 


. Presumption of probate from lapse of time—Authorities cited on the 


question, Whether the probate of a will, nearly sixty years old, would 
be presumed from lapse of time, under the circumstances of this case. 


. Redundant evidence.—WN here the probate of a will is shown by a tran-. 


script from the recerds.of the proper court, duly certified, other parts 
of the transcript, containing entries relating to the testator’s estate, 
which can have no other effect than to strengthen the conclusion that 
the will was admitted te probate, are merely redundant evidence; and 
their admission as evidence is, at médst, error without injury. 


i. Admissions against interest.—The declarations ef a person who has the 


possession of slaves, to the effect “that they had been loaned to him 
by the widow of S., and were held under the will of S., to be returned, 
at her death, to be divided as direeted by said will,” are competent: 
evidence against a sub-purchaser trom him by subsequent contract ; 
so also are his declarations, “that there was a dispute about the title, 
and he would only sell such title as he got from the sheriff, as he was 


informed that the heirs of S. would claim them at the death of his ~ 


widow,” : 

Amendment of complaint—A complaint may be amended, (Code, 
§ 2403,) by striking out the name of one.cf the plaintiifs, who was dead 
at the commencement of the suit. 

Motion to suppress depositions taken befere amendment of complaint, 
The taet that the complaintis amended, after depositions have been 
taken, by striking ont the name of one-ef the plaintiffs, who was dead 
at the commencement of the suit, is net a sutlicient ground for the 
suppression of such depositions, 

Bequest of estate for life, with remainder over; xwneertainty > remoteness, 
“T will and bequeath to my beloved wife Elizabeth one negre woman, 
named Jane, to her her life-time; then she, and all her increase from 
the date '07, to be equally divided among the five children, if living 
at that time; if not, to their heirs lawfully hegotten of their body ; jf 
nene such heirs, to be equally divided among themselves when the 
youngest child eomes of age; and after my wife's life-time, the wench 
to be hired to support her children; if her labor will not support her 
children, they must all help her, as they are to reap the property; and 
my desire is, that the children should be kept together, and schooled 
upon the hire of the negroes, until they come of age to demand them 
—the boys at twenty-one, the girls at sixteen years of age; and till then, 
the hire to go to the support of all the children, both hlack and white. 
My desire is, that if any of the ¢hildren should die hefore it comes of 
age, they all should have his legacy equally divided among them ; 
and if auy ove of the negroes dies, fhey all shall make hitn equal with 








enter Soe 

















JANUARY TERM, 1861. 


Jemison v. Smith. 





themselves.” Held, that this bequest was not void for uncertainty, 
but created a life-estate in the widow, with remainder over to such of 
the testator’s five children as might then be living, and the lineal 
descendants, then in existence, of those who were dead; and that the 
limitation in fayor of such lineal descendants was not void for res 


Moceness, 


Apprat from the Cireuit Court of Sumter, 
Tried before the Hon. WiLuLiam S. Mupp. 


Furs action was breught by James B. Smith and others, 
who were the children, grandchildren, and greategrandchil- 
dren of Sion Smith, deceased, against William H. Jemison ; 
and was commenced on the 12th April, 1857. The defend- 
ant jleaded—1st, the general issue; 2d, the statute of lim- . 
itations of six years, The plaiutifls claimed the slaves in 
controversy, under a clause in the will ef their ancestor, 
sald Sion Smith, deceased, which was in the following 
words: “L.will and bequeath to my beloyed wife, Elizabeth 
Smith, one negro woman named Jane, to her her life-time ; 
_then she, and all her increase froin the date ninety-seven, 
to be equally divided among the five children, if living at 
that time; if not, to their heirs dawfull begotten of their 
body ; if none such heirs, to be equally divided 7 among 
themselves when the youngest child comes of age; and 
after my wife’s life-time, the wench to be hired to support 
her children; if her laber will not .support ber ehildren, 
they all must help her, as they are te reap the property ; 
and iny desire is, that the children should be kept together, 
and schoeled upon the hire of the negroes, ¢// they cone of 
age to demand them—the boys at twenty-one, the girls at 
sixteen years of age; and éi then, the hire to go to the 
support of all the children, both black and white. My 
. desire is, that if ary one of the children should die before it 
comes of age, that they all should have his legacy equally 
divided among them; and if ary one of the negroes dies, 
they all shall make him equal with themselves.” The 
slaves in controversy were the descendants of the woman 
_dane, mentioned in the above-copied clause of Sion Smith’s 
will: were brought to this State in 1525, by ene A. M, 
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Griffin, who had married one of the testator’s granddaugh-- 
ters ; were sold under execution against said Griffin, and 

were bought at the sheriff’s sale by Claiborne Griffin, who, 

about the year 1840, sold them to the defendant, at less 
than their full value. The testator’s widow died in May, 

1851. 

At the May term, 1858, (Hon. A. A. CoLEMAN presiding,) 
the plaintifis asked leave to amend their complaint, by 
striking out the name of John Jordan, one of the plaintifis, 
who was proved, by the depositions then on file, to have 
been dead at the commencement of the suit; and the court 
allowed the amendment, against the defendant’s objection ; 
to which a bill of exceptions was reserved by the defendant, 

At the November term, 1858, when the cause was called 
for trial, the defendant moved to suppress the depositions 
which had been taken by the plaintiffs before the complaint 
was amended, as above stated, because they were taken 
before the said amendment was made. The court overruled 
the motion, and allowed'the depositions to be read ; to 
which the defendant excepted. 

On the trial, the plaintifts offered in evidence a transcript 
from the records of the court of ordinary of Washington 
county, Georgia, properly certified under the act of congress 
of 1790, and containing—l1st, a copy of the will of Sion’ 
Smith, deceased, which was dated the 14th July, 1798, and 
to which the names of Frederick Cooper and Elizabeth 
Smith purported to be subseribed as attesting witnesses ; 
2d, an affidavit, of which the following is a copy : 

“State of Georgia, Frederick Cooper, being duly 

Washington county. sworn, saith, that he believes that 
he assigned his name to the last part of the within instru-- 
ment of writing. “FREDERICK COOPER.” 

“Sworn to, before me, this 21st day 
of March, 1799. J. Thigpen, J. P.” 

Beneath this certificate was an entry, or memorandum, 
in. these words: “Britton Smith, Jordan Smith, sworn 
executors.” The transcript also contained a “‘copy of the 
bill of appraisement on the estate of Sion Smith, deceased,” 
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which was dated the 12th August, 1799, and purported to 
be “certified” by three “sworn appraisers ;” a “copy of the 
bill of the sale on the estate of Sion Smith,” dated Novem- 
ber, 1799, and purporting to be “certified by Britton Smith 
and Jordan Smith, executors;” a “copy of second inventory 
and appraisement,” dated the 27th December, 1799, and 
purporting to be “certified and sworn to, Sth January, 
1800,” by Jordan Smith, before “T. Watts, cl’k;” an 
affidavit by Elizabeth Smith and Frederick Cooper, taken 
by a justice of the peace, on the Sth August, 1799, to the 
effect that they, “having been removed by the inferior 
court of the county and State aforesaid from their adminis- 
tration on the estate of Sion Smith, deceased,” “have re- 
signed into the hands of Britton Smith and Jordan Smith, 
who were established executors to the last will and testa- 
ment of said Sion Smith,” all the property in their hands 
belonging to said estate ; a receipt, dated the 8th August, 
1799, and purporting to be given by Britton Smith and 
Jordan Smith, ‘executors to said estate,” for the property 
delivered to them by Elizabeth Smith and Frederick Coop- 
er; and several entries, purporting to show the annual 
income and expenditure of said estate, and to be swern to 
‘by Jordan Smith, before a justice of the peace, in the fol- 
lowing form: 








“Book A, page 37; 
“Dec. 3, 1802. The income of Sion Smith’s estate, 


the hire of four slaves, amounting te.......... $232 87 
Expenditures of Sion Smith’s estate, amounting 
TO BHR ARR Chae ee as 109 93 


Services excepted. 
JoRDAN SMITH, Ex’r.” 
“The justness of the above sworn to, 
this 7th December, 1803, before me. 
I. Irwin, J. P.” 
The defendant objected to the reading of this entire 
transcript, as a whole; and also to that part which pur- 
ported to be a copy of the will of Sion Smith, and to the 
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remaining portions, separately. The court overruled each 
of the objections, and allowed the tr inscript to be read; te 
which exceptions were reserved by the defendant. 

During the further progress of the trial, the court allowed 
the plaintifis to prove, against the defendant’s objection, 
“that A. M. Griffiin, while he was in possession of the 
staves Judy and her children, said, that they had been 
loaned to him by Sion Smith’s widow, and were held under 
Sion Smith’s will, to be returned at her death, to be divided 
as directed by said will;” also, “that Claiborne Griffin, 
while he was in possession of said slaves, said, that there 
was a dispute about the title, and he would only sell sacha 
title as he got from the sheriff, as he was informed that the 
heirs of Sion Smith would claim them at the death of his 
widow.” To the admission of these declarations excep- 
tions were reserved by the defendant. 

The plaintiffs read in evidence the constitution and sev- 
eral statutes of the State of Georgia, relating to tlie organ- 
ization and jurisdiction of courts of ordinary, and abolish- 
ing estates-tail, and the case of Jordan v. Cameron, 
reported in 12 Geo. Rep. 267; ad the defendant read in 
evidence the case of Gray v. Gray, reported in 20 Geo. 
Rep. 804; all of which are made parts of the bill of excep- 
tions. The case of Jordan v. Cameron was a bill in chan- 
cery, filed by the heirs, assignees and legal representatives 
of Sion Smith’s five children, in 1852, to recover certain 
slaves, who were alleged to be the descendants of the woman 
Jane; in which thé court held, that the will of Sion Smith, 
being more than fifty years old, ‘“ was admissible as an 
ancient paper,” although the probate was detective. - In 
the case of Gray v. ‘Gray, the- following points were 
decided: 1. In Georgia, it was the early policy to abolish 
the English law of entails and descents, so far as it tended 
to preserve, undivided, landed estates in families. 2. A 
bequest of personal property, which would create an estate- 
tail under the English statute de donis, vests an absolute, 
unqualified fee-simple estate in the first taker. 3. The con- 


struction of the statute de donis nrust be determined by.’ 
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the English decisions. 4. Under a bequest of slaves to the 
testator’s two daughters Jane and Sarah, to be equally 
divided between them; “and should the said Jane and 
Sarah, or either of them, die without an heir begotten of 
their bodies, then their part or parts to be equally divided 
between Polly Morrison, my said sons, and the survivor,” 
the limitation over is void for remoteness. 

The court charged the jury as follows: 

“1. That if they should find for the plaintiffs, the plain- 
tiffs would be entitled to recover reasonable hire from the 
death of Sion Smith’s widow, as shown by the proof. 

“2, That the bequest of Jane and her increase, in the 
will of Sion Smith,-to his widow and children, and the heirs 
of their bodies, was not void for uncertainty. 

“©3, That the provisions of said will, under which the 
nlaintifls, as children, grandchildren, and great-grandchil- 
drenof Sion Smith, claim in this action, are not void under 
the laws of Georgia in evidence; and the said grandehil- 
dren and great-grandchildren can take under said will. 

“4, That if they believed all the evidence before them, 
they had a right to presume that the said will was properly 
admitted to probate; ‘and if they so believed and presumed, 
the copies before them were evidence of said will, to the 
same effect that the original would be.” 

The defendant excepted to each of these charges; and 
he now assigns them as error, together with all the other 
rulings of the court to which he reserved exceptions. 


Turner Reavis, for appellant.—1.- Section 2403 of the 
Code does not apply to a case in: which one of several plain- 
tiffs isdead at the commencement of the suit. Such a suit 
is a nullity, or, at least, is ‘subject to be dismissed when the 
fact is:brought to the notice of the court. Terms cannot 
be imposed on a dead man, nor ean he be compelled to pay 
costs. ; 

2. The depositions taken before the complaint was 
amended, ought to have been suppressed, because the 
amendment effected a substantial change of parties.—Hor-~ 
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back v. Knox, 6 Barr, 377. In the cases cited to this point 
for the appellee, the amendment worked no change of 





parties. 
3. The transcript from the records of the court of ordi- 


nary in Georgia, containing what purported to be a copy 
of the will of Sion Smith, ought not to have been admitted. 
It does not show that the proof of the will was taken by 
the court; nor that the probate of it was granted by the 
court ; nor that it was ordered by the court to be recorded ; 
nor that letters testamentary were granted by the court ; 
nor that any executorial bond was given; nor that any 
settlement by the executor was acted on by the court; nor, 
in fact, that any action of the judicial mind was had on any 
of the matters therein contained. All the proceedings 
appear to have been ex-parte, and all the affidavits to have 
been made before a justice of the peace. Under the con- 
stitution and statutes of Georgia, which were read in evi- 
dence, courts of ordinary are courts of limited and special 
jurisdiction; consequently, the record must affirmatively 
show the facts necessary to sustain the jurisdiction. — 
McCartney v. Calhoun, 11 Ala. 110; Steen v. Steen, 
25 Miss. 530; Gunn v. Howell, 27 Ala. 663; Wyatt v. 
Rambo, 29 Ala. 510; Lamar v. Commissioners’ Court, 
21 Ala. 772; Commissioners’ Court v. Thompson, 18 Ala. 
694. In Jordan v. Cameron, 12 Geo. 267, the demurrer 
admitted, ‘‘ that the will was proved and admitted to record 
in the court of ordinary, and that letters testamentary were 
issued thereon ;” and yet the court expressly say, that the 
will was not properly admitted to record, and was admis- 
‘sible only as an ancient paper. 

4. If the will was not probated, the paper purporting to 
be a copy ought not to have beer received for any purpose. 
The rule authorizing a will, more than thirty years old, to 
be read in evidence as an ancient document, without proof 
of probate, applies only to wills devising real estate; 
which, in England, where the rule originated, pass the 
title to real estate, without probate ; but a will of person- 
alty cannot be received as evidence of title, until it has 
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been “proba ited. The rule applies, moreover, only where 
the original paper is produced, or a sufficient predicate is 
laid for the introduction of secondary evidence.—MWitchell 
¢. Mitchell, 38. & P. 33. 

The declarations of A. M. Griffin were not explana- 
tory of his possession, and were clearly inadmissible — 
Allen v. Prater, 30 Ala. 458; Price v. Lide, 30 Ala. 647 ; 
Perry v. Graham, 18 Ala. 822; McBride v. Thompson, 
8 Ala. 6505 Abney v. Kingsland, 10 Ala. 355. 

6. The declarations of Claiborne Griffin were mere hear- 
say, and were equally inadmissible. 

7. The defendant, being in lawful possession of the 
slaves, was not liable for hire from the death of the tenant 
for life, but only from the time a demand was made, or from 
the eommencement of the suit.— Brock v. Headon, 13 Ala. 
370; Vaughn ve Wood, 5 Ala. 304: Lawson v. Lay, 
24 an 184. 

. The bequest, under which the p luintiff claim, is void 
for anne: No sensible construction can be placed 
upon the words, which will harmonize all parts of . the 
clause. The heirs ef the body, it declares, take nothing, 
unless all the five children be dead at the death of the 
mother; and if they all be dead, end there be “none such 
heirs,” the negroes are “to be eqnally divided among 
themselves.” Iu the following cases, although the language 
was not more ambiguous or uncertain than in this case, the 
bequest was held a for uncertainty: Hoffman v. Hankey, 
3 My. & K. 376; Newton v. Richards, 2 Beavan, 112; 
Mohun v. Mohun, 1 Swanst. 30L; Abraham v. Alnan, 
1 Russell, 609; Baycauc v. Beaux, 8 Paige, 333. 

The will attempts to create an estate-tail, or a limita- 
tion over which is too remote; both of which are void in 


Georgia, where the will was made.—Gray v. Gray, 


20 Geo. S08; Marbury & Crawford’s Digest, 220, § 5. 


Gro. G. Lyon, contra.—l. Section 2403 of the Code 
authorizes an amendment of the complaint, by striking out 
the name of a dead plaintiff, equally with a living plaintiff; 

13 . 
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and no inconvenience can result from such an amendment. 

2. The motion to suppress the depositions was properly 
overruled.—Agee v. Williams, 30 Ala. 636; Goldsmith, 
Forcheimer ad: Co. v. Picard, 27 Ala. 142. 

3. The transcript was properly certified under the act of 
congress, and was competent evidence. That the copy of 
the will was properly admitted, see 11 Ala. 721; 8 Ala. 
390; 24 Ala. 260; 6 Humph. 501; 10 Smedes & Mar. 78 ; 
2 U.S. Digest, 234, §§ 643-45. 

4. The declarations of A. M. Griffin and Claiborne Griffin 
were made while they were respectively in possession of 
the negroes, and were in disparagement of their title; con- 
sequently, those declarations were admissible evidence 
against the defendant, who claimed under said Griffins.— 
19 Ala. 722; 27 Ala. 458, 523, 651; 28 Ala. 552, 236; 
29 Ala. 174, 188, 457. 

5. As to the correctness of the first charge given by the 
court, see 12. Ala. 135:; 23-Ala. 377: 21 Ala. 151; Story 
on Bailments, § #14. 

6. As to the correctness of the second charge, see 
21 Ala. 459 ; 23 Ala. 818 3:25 Ala. 292. 

7. As to the correctness of the third charge, see same 
vases ; also, 1S Ala. 149; -17 Ala. 62; 7 Ala. 246; 2 Jar. 
op Wills, 51, note 1; 3 Porter, 452. 

8..As to the correctness of the fourth charge, see Gantt’s 
Adm’r v. Phillips, 23 Ala. 275, and tases there cited. 


A. J. WALKER, C. J.—If the will of Sion Smith was 
not admitted to probate, it follows, that it cannot be read 
as evidence of title to personal property, and that a copy of 
it cannot be certified, so as to become evidence under the 
act of congress of 1790. It is, therefore, a very important 
question, whether the transeript of the court of ordinary for 
Washington county, Georgia, shows that there was a pro- 
bate of the will. All that we find in the transcript, bear- 
ing upon this point, is an affidavit by one of the subsecrib- 
ing witnesses, that ‘he believes that he assigned his name 
at the last part of the within instrument of writing,” taken 
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betore “J. Thigpen, J. P. 3” and following the affidavit, an 
entry that the executors were sworn. The record also 
shows, that the executors discharged several of the duties 
of the executorial trust, and were recoguized as executors 
by the court. 

[2.} We must judicially kuow, that the proceedings of 
courts of the grade and jurisdiction of the court of ordinary 
in Georgia, as indieated by the constitution and laws of the 
State in evidence in this ease, are lamentably loose, and 
that their records are made up with peculiar carelessness. 
It is the duty of courts, in which the validity of such pro- 
ceedings is assailed, to construe the language used in a light 
as favorable to their maintenance as it will admit, without . 
undertaking to supply that which is absolutely warting.— 
King vc. Kent, 34 Ala, 542. 

[3.] In the probate of wills, there is but little formality. 
{t seems that there was, under the ecclesiastical law, 
no formal avnouncement of the judgment of the court 
upon the sufficiency of the proof; but the proof made 
was endorsed upon the will, and letters testamentary issued 
to the executors.—2 Swinburn on Wills, SOG; 1 Williams 
on Lx. 239; Dayton on Surrogates, 194; Slaughter v. - 
Cunningham, 24 Ala. 260. It is not shown to us, that, at: 
the time when-the will now under consideration was 
recorded, there was any. law in Georgia, requiring any 
greater particularity. Indeed, the exemplification of a will, 
with no greater evidence of probate, was by this court, in 
Slaughter v. Cunningham, supra, held admissible in evi- 
dence, upon certificates pursuant to the act of congress of 
1790. The ouly manifestation of the judgment of the 
court upon the sufficiency of the proof, which seems to 
Aave been in practice given, where greater formality was 
not exacted by the statute, was the letters testamentary, 
and the recording of the instrument. We accordingly find 
the expressions probate and letters testamentary used as 
convertible terms.—! Williams on Ex. 239; Dayton on 
Sur. 194; 1 Jar. on Wills, 214, chap. ix. § 1; ing v. 
Netherseal, 4 Term, 258. Inthe case of Lay v. Kennedy, 
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(1 Watts & Ser. 396,) there was no judgment as to the suf- 
iiciency of the proof; and the court said: “ Although 


there is uo formal decree, that the proof of the will was 


deemed good; yet that the will was admitted to probate 
we eannot doubt, as otherwise the grant of the letters of 
adnrnistration would be preposterous and absurd.” Ii is 
thus evident, from the practice in the proving of wills, 


jrom the manner in which the terms probate and letters of 


idministration are used, and from the very nature of the 
ucts themselves, that the court, in spreading the will upor 
the record, and granting to the executors authority to exe- 
cute it, does assert the establishment of the will in its 
judgment. “We think, therefore, that the record, upon a 
iair construction, must be regarded as asserting the appoint- 
ment and qualification of the executors, and that the will 
was put upon the record ; and these facts involve in them- 
selves an assertion of the probate of the will. 

The sufficiency of the proof wasa question forthe court 
which took the probate, and its decision cannot be collat- 
erally assailed. It is, therefore, not important for us to 
inquire, Whether the affidavit in the record should be in- 
tended to be the only proof upon which the court acted, er 
whether it was suflicient. 

{4.] The view of the subject which we have tiken, also 
renders it unnecessary for us to inguire, »whether, from 
japse of time, the probate could be presumed, under the 
circumstances shown; but upon that point we subjoin a 
list of authorities, which pertain to the question, whether 
such presumption might be drawn: Jordan v. Cameron, 
12 Georgia, 2673 Calvert v. Fitzgerald, Littell’s Sel. Cas. 
388-392; Battle v. Holley, 6 Greenleaf, 145; Giddings v. 
Smith, 145 Verm. 344; McArthur v. Carrie, 32 Ala. 75, and 
cases cited. 

[5,] The other parts of the Georgia record, besides the 
will, aflidavit, and appointment of executors, could have 
had no other effect, than to support the conclusion that the 
will was admitted to probate; and there could be no injury 
trem their admission in evidence. 
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j6.] The declarations of A. M. Griffin and Claiborne 
Griffin were admissible in evidence. They were the declar- 
ations of persons, under whom the defendant held, adverse 
to their interest ; and were relevant, because they contrib- 
uted to the identification of the property, if for no other’ 
reason. 

[7-S.] The two points made by the appellant, that the 
court had no authority to allow an amendment, by striking 
out the name of a plaintiff who was dead at the commence- 
ment cf the suit, and that depositions taken before the 
amendment should have been suppressed, are alike unmain- 
tainable. The statute authorizes the making of amend- 
ments, by striking ont the names of parties ; and we can 
perceive no reason for restricting the authority to cases 
where the party was living at the commencement of the 
suit. As the amendment did not vary the issue, or render 
the testimony inapplicable, and there was nothing in the 
fact that the deposition was taken before the amendment 
calculated to injuregthe defendant, neither justice, nor any 
rule of practice known to us, required that the depositions 
should be suppressed.— Goldsmith v. Picard, 27 Ala. 142; 
Agee v. Williams, 30 Ala. 636. 

[9.} We cannot agree that the clause of the will, under 
which the plaintiffs claim, is void for uncertainty. “In 
order to avoid a will for uncertainty, it must be incapable 
of any clear meaning.”— Mason v. Robinson, 2 Sim. & Stu. 
295. Such-is net the character of the item of the will 
which we are called upon to construe. We think we take 
no undue liberty with the words, when we interpret it as 
creating a life-estate in the widow, with remainder to the 
five children of the testator, if living at her death; and 
if any ofthe five children should die before the death of 
the widow, then to such of the five children as might be 
hving at that time, and the then existing heirs of the bedy 
of such as might be dead; and if any of the five children 
should die before the death of the widow, and leave no 
descendants, then to the surviving children. The exigency 
of this case dees not require us to extend our construction 
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farther. It is unnecessary for us to inquire into the citect 
of the provi-ion, “that if any one of the children should 
die betore it comes of age, that they all should have his 
legacy divided among them.” It does not appear that any 
of the children died before coming of age. It is manifest, 
however, that the operation of this clause weuld be per- 
fectly consistent with that of the previous item, except in 
the single contingency of some of the children dying under 
age leaving issue. Whether, in that contingency, such a eon- 
struction could have been adopted as would have reconciled 
the two clauses, it is unnecessary to inquire. The phrase 
heirs of the body is shown by the context to have beer used 
in the sense of lineal descendants living at the death of the 
tenant for life, or at. the time when the youngest child 
should come of age.—Povrell v. Glenn, 21 Ala. 458; Wil 
liams v. Graves, 17 Ala. 62; Flinn '«. Davis, 12 Ala. 132 3 
Bell v. Hogan, 1 St. 536. The limitation over upon failure 
of heirs of the body was, therefore, not’ too remote ; and 
the persons who, at the designated time, answered to the 
legal description of heirs of the body, would take in default 
of such of: the testator’s five children as might not then be 
living.—Shackloford v. Bullock, 34 Ala. 4183 2 Jar. on 
Wills, 1-17. 

Judgment affirmed. 


ese ren cence EADS acer 


MARTIN vs. REED. 
[ ACTION ON PROMISSORY NOTE, AGAENST MAKER. ] 


1. Validity af contract made with slare—A promissory note, given to & 
slave, for money borrowed from him by a white man.js veid, and will 


not support an action. 


Apres. from the Circuit Court of Russell. 
Tried before the Hon. Roperr DovGuertry. 
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“W. B. Martin, and was founded on the defendant’s prom- 
issory note for $58, dated the 14th January, 1856, and 
payable on the 14th January, 1857. The eumplaint was 
‘ia the form prescribed by the Code, (page 551,) for an 


. action on a promissory note “by payee against maker.” 


The defendant filed two pleas, the second of which was in 


. these werds: ‘For auswer to the said complaint, the de- 


fendant says, that said promissory note, which is the foun- 
dation of this suit, was given to Henry, a slave of John 
Godwin, deceased, for money borrowed from said Heury ; 


i that plaintiff obtained said note from said Heury by transfer 
- of said Henry ; that said Henry acted and contracted for 
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himself, and that his transfer to plaintiff was void; where- 
fore defendant says, that plaintiff ought not to recover in 
this action.” The circuit eeurt sustained a demurrer to 


' this plea, and its judgment on the demurrer is now assigned 


. as error. 


L. W. Martin, fer the appellant, cited “Stanley v. Nelson, 
28 Ala. 514; Tannis v. Doe d. St. Cyre,.21 Ala. 4543 


Shanklin v. Johnson, 9 Ala. 27t; Brandon v. Bank of 


Huntsville, 1 Stewart, 320; Code, § 1018. 


Puitiars & Weems, coutra.—The law presumes, that 
money in the possession of a slave belongs to his master, 
and that all transfers, Ge., are made by and with the con- 
sent of the master; and the plea does not state facts which 


» negative this presumption. 


STONE, J.—The status of a slave, under our laws, is 
one of entire abnegation of civil capacity. He can neither 
make nor receive a binding promise. He has no authority 
to own any thing of value, nor can he convey a valuable 
thing to another. Hence, he cannot, of himself, give a 
consideration, “valuable in the law,” which consideration is 
necessary to uphold an executory promise; and indeed, 
“any person who sells to, or buys or receives from any slave, 
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any article or commodity of any kind or description, Lother 
than vinous or spirituous liquors,} without the consent of 
the master, owner, or overseer of such slave, verbally or 
in writing, expressing the articles,” &c., is guilty of a mis- 
demeanor.—Code, § 3285. Vinous and spirituous liquors 
had been provided for in a previous section.—Code, § 3283. 
Money received from a slave comes within section 3285. 
We have, then, the ease of a slave, who could not be the 
owner of money, but holding money, which, in the law, 

ras the property of his master, (Webb v. Kelly, at: the 
present term,) having no civil capacity to part with that 
money, or to receive a promise to repay the same, bué who 
does part with if to a white person,—the latter, in-the act 
of receiving it, committing an ‘indictable offense under our 
penal statutes. Nay more: Mr. Martin, in receiving the 
money from the slave, and retaining it, subjected himself 
to an aetion at the suit of Mr. Godwin, for money had and 
received.—Brandon v. Huntsville Bunk, 1 Stew. 344. Can 
a right of action be based on such a promise as this 7 

In the leading case of Fable v. Brown, (2 Hill’s Ch. 397,) 
the court of appeals of South Carolina—Ch. Harper deliv- 
ering the opinion—-ruled, that “an executory contract, made 
with a slave, cannot be enforced. No aetion could be main- 
tained on a bond or note given to a slave. Neither master 
nor slave could maintain an action,” &e. In the case ot 
Gregg v. Thompson, (2 Const. Rep. 330,) the suit was 
brought by the master, on a note payable to his slave. 
The court decided, that the action could not be maintained. 
See, also, Cobb on Slavery, § 268. 

The defense set up in the second plea, if proved, will 
bar all action on the note-in suit; and the circuit court 
erred in sustaining the demurrer to it. 

Reversed -and remanded. 
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MEAHER vs. COX, BRAINARD & CO. 
a [BILL IN EQUITY FOR DISSOLUTION AND SETTLEMENT OF PARTNERSTIP. ] 


1. When equity will decree dissolution of partnership.—Although the 
defendants may not have committed such acts ef misconduce, or been 
guilty of such willful violation of the terms of the contract, as would 
authorize a court of equity to decrce a dissolution of the partnership 
for that cause; yet a dissolution will be decreed, where it appears 
that they refuse to carry out one of the terms of the articles of part- 
nership, and insist that, in order to condwet the partnership business 
successfully, that stipulation must be either changed or disregarded + 
that they have refused to correspond with the complainants, on mat- 
ters connected with the partnership business; that the state of feel- 
ing between the parties jastifies the appreheusion, that the joiat 
business can be no longer proseeuted to the mutual advantage of all 
the partners; that there is no partnership property which might be 
sacrificed by a sale, and that a dissolution wouid not probably infliet 


b 
F 


any material injury on either party.. 

ss. Jarisdiclion of equity, in such case, not affected by stipulation providing 
for reference to arbitration —A_ stipulation in articles of partnership, 
providing for a submission te arbitration of allimatters of controversy 


. 


which may arise among the partners, does not take away the jrrisdic- 

tion of equity to decree a dissolution. 
3. Admission af new partners.—New members eannot be introduced into 
an existing partnership, even by a majority ef the partuers, without 
the consent of the others; yet, if the others recegnize and treat the 
new members as partners, and continue the business with them under 
the original articles, this is sufficient to make them partners, and te 
render the original articles operative as between them. 

What constitutes partnership—A contract between two steamboad 
cowpanies, engaged in carrying passengers and freight between Mont- 
gomery, Mobile and New Orleans, by which it was stipulated, that 
each company should furnish a specified unmber of boats, of which 
the respective owners should retain the property and assume the risk »: 
that all losses, injuries, and damages, caused to third persons or their 
property, whether Ly accident, negligence, want of skill, or other 
cause, should be borne solely by the owners of the bout causing or 
sustaining such loss or damage; that the compensation of agents, at 
specified points, to attend to the joint business, and all losses paid fer. 
injuries and damages on cotton shipped from the river above throvgh 
to New Orleans, should be a charge against the joint fund, and be 
borne by the parties according to their respective interests; that the 
proceeds and earnings of each boat, deducting therefrom the running 
expenses, should be ascertained monthly, and be divided between the 
parties in proportion to the number of boats furnished by them re- 
spectively; that uniform prices should be established, and through 
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tickets be good on all the boats; and that neither party should be 
interested in any other boat running on the same route, or make any 
private contract for his own advantage, which might be injurious to 
the others,—eoustitutes the parties partners inter sese. 


Aprra from the Chancery Court at Mobile. 
Heard before the Hon. M. J. Sarroup. 


On the 7th July, 1858, Cox, Brainard & Co., (a firm 
composed of Henry L. Jayne, F. M. Johnson, and W. F. 
James,) J. M. & T. Meaher, (a firm composed of James M. 
Meaher and Timothy Meaher,) Byrnes Meaher and Stewart 
Cayce, all of whom were then engaged in running steam- 
boats ou the Alabama river, carrying passengers aud freight 
between Montgomery, Mobile and New Orleans, entered 
into a contract, of Which the following is a copy : 

“Articles of agreement, made wed entered into at Mobile, 
this 71 July, A. D. 1858, by and between the firm of Cox, 
Brainard & Co., of the first part, and the firm of J. M. & 
T. Meaher, Byrnes Meaher and Stewart Cayce, of the sec- 
ond part, all of the city of Mobile, witness, that the said 
parties, each being owne's of steamboats employed in car- 
rying freight and passengers to and from Mobile, have 
eereed to eiuploy aud run steamboats in the trade of the 
Alabama river, and to New Orleans, in concert; each party 
to furuish, properly equipped and it for service, at their 
own cost and expense respectively, a certain number of 
hoats, as ugreed between them, and to divide between 
them, in certain proportions, the net proceeds of their 
freight, passage-money, and other earnings, as they may 
aecrue, after satisfying their running expenses, Where- 
upon, to accomplish said object, the said parties have con- 
tracted, agreed, and mutually stipulated with each other, 
as follows :” 

(The first three clauses provide, that Cox, Brainard & 
Co. shall furnish ten, and the other parties two steamboats, 
which are specified by name, and a particular part of the 
business allotted to each.—some to run between Mobile 
and New Orleaus, and others between Mobile and Mont- 
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gomery ; some during the winter season, or high water, 
aud others during the summer season.) 

“4, It is further mutually agreed between the parties, 
that each of them. shall, during the continuance of this 
agreement, constantly keep ready provided, equipped and 
fit tor service, their proportion of boats as hereinafter stip- 
ulated, so that they may perform the service required of 
them; and, in the event of the loss or disabling of any of 
said beats, they shall be replaced, when wanted, by the 
proper party, by others fit fur the service, as near as may 
be. 

“5, It is also agreed, that the said several boats shall be 
and remain the property of each of the parties respect- 
ively, as heretofore ; that they shall continue to be the 
owners of said boats, and they shall be at the risk of their 
respective owners in all things. All repairs, such as are 
ustiilly made by the erews of the boats while in use, 
suusing no delay ins the running of the boats, shall be 
made by their-crews respectively ; but no delay shall be 
allowed, torthe end.that repairs may be made Ify the crews; 
and where repairs areeneeded, they shall be promptly made, 
by proper workmen, employed and paid by the owners of 
the respective boats at their own cost and charges, so that 
no delay-shall ocenr, but that the boats shall be promptly 


fitted to perform their service; and if any boat be so dis- 


abled that the necessary time for repairs would cause the 
loss of nore than one trip, then the proper party shall fur- 


‘nish another boat, capable to perform the service, in the 


stead of the disabled boat; and if the need of repairs, in 
any case, shall eause the loss of a trip of any boat, then 


‘the expenses of said beat, during the time lost, shall be at 


the charge of: the owner. 


“6. All losses, injuries, and damage, either to the vessel, 
cargo, crew, or passengers, or to third persons, whether 
caused by accident, negligence, want of skill, or otherwise, 
shall be wt-the sole charge of the owner of the boat causing 


or sustaining the loss; and the other party shall not be 


chargeable, nor called on, nor be respousible for any such 
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loss, in any manner, either to the other party, or to third 
parties; and each party shall answer exclusively for all 
losses, and bear the same, and each party shall be exclu- 
sively responsible for its own officers and servants. 

“7, It is furthermore agreed, thac the total amount of 
the proceeds and earnings arising from the use of said 
steamboats shall be ascertained and divided monthly be- 
tween the said two parties, and paid over to them respect- 
ively—say to Cox, Brainard & Co. four-fifths, and to the 
said Meahers and Cayce (the said parties of the second 
part) one-fifth ; that correct and full accounts shall be kept 
by each boat of its receipts and expenditures, and of all 
its business, and that each partv shall acconnt to the other 
of all its business concerning the subject-matter of this 





sontract ; that nothing shall be charged, but the actual 

expenses of the running department of said boats, exelu- 

sive of the repairs, value of the use of the boats, insurance, 

taxes, &e.;: the amount to be divided to be stated by com- 

puting the earnings, and deducting therefrom the wages, 

provisions, wood, supplies, and all daily expenditures prop- 

erly belonging to the running of the beats for the time 

being. All bills paid must be filed, and proper vouchers 

taken, in every instance, for money paid; whieh, together 

with the cash and an account thereof, with the books in 

explanation, shall be returned at the end of every trip, .te 

the respective offices in Mobile of each of the parties, for 
the examinition of the other party ; and monthly settle-- 
ments between the parties shall be made, and divisions ot: 
the proceeds, as aforesaid. 

“8. It is agreed, that the prices of freight, passage, &c., 
shall be uniform en all the boats, as fixed by the parties - 
from tine to time; and that through tickets shall be good : 
on all the boats; and that no private contracts shall be 
made by either party, contrary to the meaning and true - 
epirit of this agreement, nor exclusively beneficial to either, 


—_ 


nor injurious to either; but both shall, in good faith, so act 
as to.promote the joint advastage, in.a soinit. of . fairness - 
and equality of right. 
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“9, It is expressly stipulated, that, during the contin- 
uance of this contract, neither party shall, under any pre- 
fense, run, or be interested, directly or indirectly, in the 
vrunning of any other boat or boats on the Alabama viver, 
or between Mobile and New Orleans; the profits of all 
said trade being for the joint account, under this agree- 
ment, as herein stipulated. 

“10. It is mutually understood, that the salaries or com- 
pensation of agents to promote the joint business, at Mont- 
gomery, Selma and New Orleans, being for the joint ben- 
efit of both parties, shall be allowed as a charge, and paid 
out of the gross earnings of the boats, as a charge against 
the joint fund. 

“11. It is further understood and agreed, that the days 
of departure of the boats of the parties of the second part, 
while this contract lasts, shall be Sundays and Mondays, 
unless changed and otherwise arranged by the consent of 
the parties to this contract. 

“12. ‘The parties respectively agree, that each shall 
account to third parties, for all lost freight, and also 
to each other for the freight money; and that, at the 
expiration of each year of the duration of this agreement, 
each party shall assume, as cash, all debts due to each boat 
respectively, and aceount for the amounts thereof to the 
other party, as if collected. 

“13. It is farthermore the agreement of the parcies, that 
all questions which may arise, as to the conducting of the 
business, under this agreement, shall be discussed and settled 
hy consultation, by a committee of two persons, ‘(ene of 
whom shall be named by each party,) who shall determine 
the same; and each party shall annually nominate ® per 
son to act on said committee, and, in case of absence or 
sickness, each party shall be at liberty to appoint a substi- 
tute ; and in case of a difference of opinion between them 
or their substitutes, and disagreements shall arise, then they 
shail call in a third person, selected by them jointly, who 


shall determine the point or points to be settled. 
“14, It is agreed, that the books of all the boats, and 
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all accounts, vouchers, and papers, shall be investigated, 
exainined and audited by a committee of two persons, one 
of whom shall be nominated and selected by each party 
from time to time, and so often as needed, who shall make 
up the accounts for division under this contract ; and that 
the books and papers shall, at all times, be subject to the 
inspection and examination of the said Cox, Brainard & 
Co., Meahers, and Cayce. 

“15, Itis further agreed, that in case the parties shall 
hereafter deem it to be for their mutual advantage and in- 
terest to increase the number of steamboats to be used and 
run on the river or lake, then each party shail furnish boats 
in the same proportion as under the present stipulations. 

“16. It is agreed, that the compensation of the examin- 
ing and anditing committee, and also all losses paid for 
injuries and damage on cotton shipped from the river above 
through to New Orleans, shall be charged to the general 
expense account, so that the charge shall be borne by the 
parties according to their respective interests. 

“17. This agreement is to commence on the 5th July, 
1858, and to continue until the 30th June, 1868, (includ- 
ing both days.) unless either party should conclude to sell 
out and abandon the business; then the other party shall 
have the preference and right to purchase the interest so to 
be sold, at the price and terms which may be offered for 
the same by others, and at which such paity may be will- 
ing to sell. 

“In witness whereof,” &e. 

(Signed by each firm, and by each partner individua!ly.) 


On the 7th, January, 1860, F. M. Johnson, Robert Otis 
and Moses Waring, as partners composing the firm of Cox, 


Brainard & Co., “and as trustees managing the business of 


said firm,” filed their bill in equity agaist James M. 


Meaher, Timothy Meaher, Byrnes Meaher, and Stewart’ 


Cayce; asking a dissolution of the partnership formed un- 


der the articles above copied, and a settlement of the part- 
nership accounts. The complainants alleged, that said 
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partnership went into operation, under said articles, at the 
time therein provided; that Henry L. Jayne afterwards 
died, and William IF. James withdrew from the firm of Cox, 
Brainard & Co; that on the Ist July, 1859, complainants 
were appointed trustees to mauage the business of Cox, 
sramnard & Co, and, as the active partners of said firm, 
were vested with all their rights and interest under the 
said contract with the defendants, and thenecforward con- 
tinued to carry on the said partnership jointly with them ; 
that an auditing committee was appointed, as provided in 
said articles, Who stated the accounts of the parties, not for 
exact periods of one month, as therein provided, (“since 
that ~was found inconvenient in practice, as the month would 
often expire while the boats were on the way,”) but for 
every period of five round trips, which approximated to 
one month; that this practice was, for convenience’ sake, 
sanctioned and acquiesced in by all parties, and the accounts 
were thus stated up to the Ist July, 1859, when a balance 
of $6,981 13 was found due fromthe defendants to the com- 
plainants, which was afterwards settled and paid, but not 
without considerable delay ; thatthe accounts were after- 
wards stated by the committee, as before, up to the 9th 
August, the 15th September, and the tSth October, show- 
ing a Jarge balanee each time in favor of the complainants ; 
that the defendants refuse to pay these balances, amount- 
ing in all to more than $6,300, and insist that they will 
only settle at the end of each year: that the complainants, 
after repeated refusals on the part of the defendants, placed 
their claim in the hands of their attorneys and solicitors, 
with iastructions to demand payment. and a performance of 
the articles of partnership; that said attorneys addressed: 
two letters on the subject te the defendants, to which no » 


reply was returned, and afterwards called on them-iu per- 
son, and notified them, under instructions from the ¢om- 
plainauts, that, in consequence of their refusal to perform . 
the terms of the contract, the complainants proposed to 
consider the contract as ended; that the defendants de- 
clined to make any answer to this proposition; that the- 
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defendants also claim “that they have the right, under said 
articles, to give credit for freight, &c., and are not bound to 
distribute, at the stated periods, anything else than money 
actually realized, but may retain all other assets until the 
end of the year, whereas the contract requires the distribu- 
tion of all proceeds at the monthly periods ;” and that, in 
consequence of these repeated refusals on the part of the 
defendants to comply with the stipulations of the articles, 
the partnership can be no longer successfully carried on, 
end the complainants have a right to insist on its dissolu- 
tion. Copies of the articles of partnership, the accounts 
stated by the auditing committee, aud the letters addressed 
by the complainants’ solicitors to the defendants, were ap- 
pended to the bill as exhibits. 

The defendants filed a joint answer, admitting the execu- 
tion of the contract shown by the articles, (but not that 
said contract constituted a partnership between the parties,) 
the conducting of the joint business under said contract up 
to the filing of the bill, the withdrawal of James, the state- 
ment of the accounts by the auditing committee, the set- 
tlement of the balance found due from the defendants on 
the Ist of July, 1859, their refusal to pay the balances 
afterwards found due from them, and their refusal to answer 
the letters and proposition of the complainants’ solicitors. 
They insisted, that the accounts stated by the auditing 
cominittee were only designed to furnish the parties with 
information as to the condition of the business, and t- 
cluded eash and uncollected debts ; that, under the twelfth 
article of the contract, they were only bound to assume as 
eash the uncollected debts at the end of each year, and not 
at the expiration of each month ; aud that “to require from 
either party monthly payments, including outstanding 
debts, would not only impose a hardship on the party pay- 
ings but would materially interfere with the success of the 
business itself.’ They alleged, that the complainants had 
not earried out the contract in good faith, and had violated 
its stipulations in several specified particulars ; and justified 
their own refusal to reply to the communications of the 
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complainants’ sulicitors, on the ground that the articles 
provided a mode of adjusting all controversies, and the 
complainants had not proposed to settle the matters in dis- 
pute in that mode. They also demurred to the bill, for 
want of equity, and. for want of necessary parties. 

The complainants having submitted a motion, on bill 
and answer, for a decretal order, declaring a dissolution of 
the partnership, and ordering a statement of the accounts 
by the master, the chancellor rendered the following decree: 


SarroLp, Ch.—-“It is suggested by the defendants, that 
the contract between the parties does not establish a part- 
nership inter sese. In Sneith’s Executor v. Garth, (32 Ala. 


/368,) it is said: ‘To constitute a partnership inter sese, 

f . . . . 
there must be a mutuality of risks—an interest both in the 

profits and losses. These risks or interests are not required 


to be equal; nor is it important that they shall agree in — 
Kind,/ The investment may be unequal, and the parties 


inay agree to divide the profits unequally ; yet, if it be one 


of the terms of the contract that each shall share in the 
risks and losses, and also in the profits to be realized, this 
constitutes them partners as between themselves.’--See 
authorities cited. This settles the law of this case upon 
the point raised. The articles express the agreement to 
be, ‘to divide between them, in certain proportions, the 
net proceeds of their freight, passage-money, and other 
earnings, as they may accrue, after satisfying their running 
expenses.’ The fourth and fifth articles provide for a sepa- 
rate ownership of the boats by the parties respectively, and 
for having them constantly ready and equipped, and against 
any delay for repairs, &c.; ‘and if the need of repairs, in 
any case, shall cause the loss of a trip of any boat, then 
the expenses of such boat, during.the time lost, shall be at 
the charge of the owners.’ The seventh article provides 
for a division of the total amount of the proceeds and earn- 
ings, in certain proportions ; ‘that nothing shall be charged, 
but the actual expenses of the running department of the 
said boats, exclusive of the repairs, value of ‘the use of the 
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boats, iusurance, taxes, &e. 3 the amount to be divided to 
be stated by computing the earnings, and deducting there- 
from the wages, provisions, wood, supplies, and all daily 
expenditures properly belonging to the running of the 
beats for the time being.’ The tenth article provides, that 
the salaries of the agents shall be paid out of the gross 
earnings of the boats, as a charge against the joint fund ; 
and the sixteenth article provides, ‘that the compensation 
of the examining and auditing committee, and also all 
losses paid for injuries and damage on cotton shipped from 
the river above through to New Orleans, shall be charged 
to the general expense account, so that the charges shall 
be borne by the respective parties according to their 
respective interests.’ It is to be gathered from these stip- 
ulations, that there is a mutuality of risks—an interest in 
the losses, to the extent of satisfying the running expenses 
of the boats, such as wages, provisions, wood, supplies, 
aud all daily expenditures ; the salaries of the agents and 
examining and auditing committee, and losses on cotton 
shipped through to New Orleans. Should it appear that 
the legitimate expenses, as above provided for, exceeded the 
gross earnings of one or more of the boats, and resulted in 
a loss to such boat, the loss would. be a charge against the 
common fund; and so the parties seemed to consider it in 
making up their accounts. Suppose that, fora whole year, 
the legitimate expenses of the running department of the 
boats of one of the partiés had exceeded the gross earnings 
of said boats, without culpable neglect or misconduct on 
their part causing that result, and the net profits of the 
boats of the other party had been considerable ; there can 
be no question, that these profits would have been subject 
‘to division between the parties, in the proportions stipulated 
for; nay more, they would have been subject to a reduction 
first, to the extent of the losses of the unfortunate boats, 
‘and the balance subject to division ; and upon the same 
principle, if all the boats of both parties had sustained 
losses, by the legitimate expenditures exceeding the gross 


income, the losses would have to be borne proportionately. - 
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It ts true, that the sixt h article ‘sti palates ag uinst a mu- 
tuality of risks, as to a certain class of losses, i injuries, and 
damages ; and it was entirely competent for the parties, as 
between themselves, to provide against such mutuality of 
losses, and declare them not to be legitimate ec! harges against 
the common fund. But, untess these sti pt slations covered 
the whole ground of mutuality of sities: the principle of 
the case above cited establishes a partnership ter sese. 

“The next question to be considered is, whether the court 


1 | 


will decree a dissolution of the ee on the case 
made by the bill and answer. In determining this question, 
it is proper for the court to look to the duties and obliga- 
tious implied in the partnership contract, as well as to the 
express terms of the contract, and to the results of a disso- 
lution to the ae It is considered, that the defendants 
lave not committed such acts of misconduct, or been guilty 
of such violation of the terms of the eontract, as would 
authorize the court to decree a dissolution for that cause ; 
nor does it appear, from the bill and answer, that they have - 
willfully violated the contract in any regard ; and no acts of 
the complainants are stated in the answer, which would 
induce the court, ez mero motu, to dissolve the partnership, 
especially when such dissolution is not assented to by the 
defendants., This is not a case, however, wherein it appears 
that any material damage is to result to the interests of 
either party, or a joint partnership property may be sacri- 
ficed by a sale on dissolution; and it is to be considered, 
that the partnership contract imposes upon both parties 
mutual good will ‘and confidence, without which it would 
be impracticable to carry out the agreement beneficially to 
both parties. Moreover, if a dissolution were not decreed, 
violations of the contract, and violent and lasting dissen- 
sions. would probably result from a‘continuance of the 
partnership, engenderivg litigation and a final necessity 
for a dissolution. The court is of opinion, that the state 
of feeling between the ‘parties at present warrants this ap- 
prehension, and that’a dissolution should be decreed.” 

The chancellor accordingly decreed a dissolution of the 
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partnership, and referred the matters of account to the 
master; and his decree is now assigned as error. 


R.H.Sairn, for the appellants.—1. The contract between 
the parties did not create a partnership. There is no com- 
mon property, and no jomt control; no combination of 
property, labor and skill, for the common profit ; no per- 
sonal responsibility for the debts and engagements of each 
other, and no power to bind each other by contracts ; the 


“property of each is at his own risk, and subject only to his 


debts; and, on dissolution, there could be no lien for part- 
nership debts—1 Parsons on Contracts, 124; 3 Kent’s 
Com. (last ed.) 20; Pattison v. Blanchard, 1 Selden, 186 ; 
Smith e. Wright, 5 Sanford, 113; Hodges v. Dawes & Co., 
6 Ala. 217. The bill shows that the members composing 
the firm of Cox, Brainard & Co. have been changed, without 
the defendants’ consent, and without consultation with 
them ; which could not be done in case of a partnership.— 
Story on Partnership, § 5. 
2. Whether considered as a bill for the dissolution of a 
partnership, or for the rescission of a contract, the com- 
plainants are not entitled to any relief, on the case made 
by the bill and answer. As the hearing was on bill and 
answer, the answer must be taken as true in all its parts. 
4 Ala. 464. The seventh and twelfth articles, construed 
together, show that, while the accounts are to be adjusted 
monthly, and the cash balances to be paid over, the uncol- 
lected debts are to be assumed and accounted for only at 
the expiration of each year. If:the complainants’ .con- 
struction be correct, the bill itself shows that, in practice, 
the parties have adopted a different construction ; and :the 
-court will give effect to such practical construction.—Boyd 
v. Mynatt, 4 Ala. 79; Smith v. Jeyes, 4 Beavan, 503. Com- 
plainants assert a simple ‘legal.demand, recoverable at law ; 
and as the balances between ‘the parties are continually 
shifting, they should-be left.to their remedies at law.—Los- 
combe v. Russell, 4’Simon, 8. A court of equity will not 
undertake to adjust the squabbles of partners—— Wray v. 
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Hutchinson, 2 My. & K. 235; Henn v. Walsh, 2 Edwards’ 
Ch. 129. Particularly ought this rule to be enforced, 
where the articles provide a mode of adjusting differences, 
and the complainants do not show that they have sought 
that mode of redress.—Smith v. Mules, 10 Eng. L. & 
Eq. 103. The complainants show no right in themselves 
to maintain a bill in behalf of Cox, Brainard & Co.—1 Rus- 
sell, 441. No cause for a dissolution is shown, in any’ 
view of the case—Story on Partnership, §§ 287-89. 











Gro. N. Stewart, and E. 8. DarGan, contra. —t.. The’ 
contract contains all the elements of a partnership, net only 
as to third persons, but as between the parties. Participa- 
tion in the profits and losses, without regard to the mode 
of dividing either, constitutes a partnership.—Smith’s Ex- 
ecutor uv. Garth, 32 Ala. 368; Bostwick vo. Champion, 
£1 Wendell, 571 ; S. C., 1S Wendell, 175. 

2. Whether the contract be a partnership inter sese, or 
only as to third persons, ample cause for dissolution is 
shown.— Waters v. Taylor, 2 Vesey & B. 303 ; Loscombe vo. 
Russell, 4 Simon, 11; Gow on Partnership, 124-6, 246-7, 
111-6 ; Collyer on Partnership, §§ 291-97, 194-6, 236; 
Story on Partnership, 413-14, 423, 290; 3 Kent’s Com. 66. 


R. W. WALKER, J.—Whatever’ may be the proper 
construction of the 12th clause of the articles, when taken 
in connection with the 7th, it is admitted on both sides, 
that, by the agreement, the accounts are to be adjusted 
monthly, and the cash balances paid over. When the de- 
fendants were called on to pay the balances, as stated by 
the auditors, they did not object tothe accounts, on the 
ground thatithey were made up in part of cash, and in 
part of uncollected debts, without distinguishing the cash 
from the debts; nor did they then, nor do they by their 
answer, express a willingness to pay the cash balances, ac- 
cording to the stipulation in the articles. On the contrary, 
the answer must be understood as insisting, that the busi- 
ness of the partnership cannot be successfully conducted, 
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if the 7th clause of the articles is carried out as it is writ- 
ten; and the unwillingness of the defendants to abide by 
and execute that term of the agreement, is apparent. If, 
in adjustirg the accounts, and ascertaining the balances to 
be paid over, the auditors did not proceed in the manner di- 
rected by the articles, this fact should have been poivted 
out, and the proper correction asked by the defendants, 
when called on for payment -by the complainants. But, 
instead. of this, they made no reply to the communications 
upon the subject sent to them by the complainants ; and 
when applied to with a proposition from the complainants 
to terminate the partnership, they refused to say Whether 
they would accede to it or not. 

Looking at the whole case, it pretty plainly appears— 
frst, that the defendants do not intend to carry out one of 
the terms-of the agreement, but insist that, in order to 
carry on the partuership business, this feature of the agree- 
ment must be either disregarded or chauged ; second, that 
they have refused, in the instances specified, to correspond 
with the complainants, on matters connected with their 
business 3 and, third, that the state of feeling between the 
parties justifies the apprehension, that. the business caunot 
be continued to the mutual advantage of the partners. 
While, therefore, it may be true, as said by the chancellor, 
that the defendants have net committed such acts of niis- 
conduct, or been guilty of such williul violation of the 
terms of the contract, as would authorize the court to de- 
cree a dissolution jor that cause; yet we think that the 
combination of circumstances above enumerated doves 
justify a dissolution in this particular case ; which is not 
one in which there is any joint property, which might be 
sacrificed by a sale; or where it is probable that a dissolu- 
tion would inflict material injury on either party ; aud in 
which, moreover, it is obvious, from the very nature of the 
undertaking, that good will, confidence, and concert of 
effort, (importaut elements of success in every partnership,) 
are indispensable to the profitable management of the busi- 
ness—See | Story’s Equity, § 6733; Collyer on Partn. 
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§§ 297, 29L, 119, and notes ; Story on Partn. §§ 275, 289, 
290, and notes ;- Waters v. Taylor, 2 Ves. & B. 299; Bar- 
ing v. Dix, 1 Cox, 212; Bishop v. Breckles, 1 Hoff. Ch. 534. 

[2.} The clause providing for the submission to arbitra- 


‘dion of all matters of dispute, has nothing to do with the 


question, whether equity should decree a dissolution. No 
mere agreement to refer a coutroversy to arbitration, can 
oust the proper courts of their jurisdiction—Collyer on 
Partn. §§ 250-51, 253, and notes; Stone v. Dennis, 3 Por. 
2313; 1 Story’s Kq. § 670. 

[3.] As partnerships are founded in personal confidence 
and delectus personarun, it is a settled principle, that no 





partner, and no inajority of partners, can introduce a new 
member, without the consent of the ethers. But in this 
case, after the complainants succeeded to the interests of 
the persous originally composing the firm of Cox, Brainard 
& Co., the defendants recognized and treated them as part- 
ners, and continued the business, in conjunction with them, 
under the original agreement. This was quite sufficient to 
make the complainants partners; and the original articles 
renmined operative, as between them and the defendants. 
See Rowland v. Booycr, 10 Ala. 699; Cowles v. Garrett, 
30 Ala. 349. 

[t.] We do not deem it necessary to add anything to 
what is said by the chancellor, in rupport of the proposi- 
tion. thet the egreement constituted a partnership dter 
sese. We cite, however, as sustaining that view, Cham 
pion e. Bostwick, 1S Wen. 175 3 and Pattison v. Blanchard, 
1 Seld. 185. 

With these explanations and additions, we approve of 


and adopt the opinion of the chancellor. 


Deeree affirmed. 
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MOSELEY’S ADM’R vs. MASTIN. 
[DETINUE FOR SLAVES. ] 


1. Validity of grant of administration —A grant of letters of administra- 
tion in chief, when there has been in fact a previous administration, 
which had terminated by the death of the administrator, (these facts 
not appearing in the second grant,) is valid as a grant of administra- 
tion de bonis non, and void only as to the excess of authority which it 
purports to confer. 

2. Judicial notice of meaning of words.—The appellate court will take 
judicial notice of the fact, that the word “adm’r,” following the plain- 
tiff’s name in the complaint, is an abbreviation for the werd adminis- 
trator. 

3. Admissibility of parol evidence in aid of record—A grant of letters of 
administration on the estate of E. M., deceased, when it appears that 
there were two persons (father and son) of that name, each Jeaving an 
estate in the county to be administered, may be shown by parol to 
refer to the estate of the son. 

4, Presumption of injury from error.—lf evidence is erroneously excluded 
by the primary court, on a single specified ground, the appellate court 
will presume injury from the error, although it appears that the evi- 
denee was, prima facie, inadmissible on another ground, which, if the 
objection had there been raised, might have been obviated by the 
introduction of other evidence. 


AppEAL from the Circuit Court of Montgomery. 
Tried before the Hon. 8. D. Hae. 


Tuts action was brought by Joseph D. Hopper, as the 
administrator of Elisha Moseley, junior, deceased, against 
Peter B. Mastin. In the summons, the plaintiff was de- 
scribed as the administrator of Elisha Moseley, jr., deceased ; 
in the marginal statement of the parties’ names in the com- 
plaint, ‘as adm’r of Elisha Moseley, jr., deceased ;” and in 
the body of the complaint, ‘as adm’r of all goods and chat- 
tels, rights and credits. of Elisha Moseley, jr., deceased, 
which were left unadministered by the administrator in 
chief.” The slaves in controversy belonged to Elisha 
Moseley, senior, who was the tather of plaintiff ’S intestate, 
and were given by him to his said son, on the marriage of 
the latter, in 1836, or 1837. The son carried the slaves 
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home with him when he commenced house-keeping, and 
kept them until his death, which occurred about twelve 
mouths afterwards. On the death of the son, the father 
carried his wife and the slaves to his own house, declaring 
his intention to keep the slaves for the child with which 
his daughter-in-law was then pregnant. Letters of admin- 
istration on the estate of the son were granted to the father 
on the 2d March, 1838, but he did not include the slaves 
in his inventory of the estate ; and in January, 1840, on 
settlement of his accounts, a decree was rendered against 
him, in favor of the intestate’s wife and child, for the bal- 
ance of money ascertained to be in his hands, but he was 
not discharged from the trust. The father died in 1843; 
and the slaves were afterwards sold by his administrator, 
under an order of court, aud were purchased at the sale by 
the defendant. The father and son both lived and died in 
Montgomery county, Alabama, and letters of administration 
were there granted on their respective estates. 

After having proved the facts above stated, the plaintiff 
oftered to read in evidence his letters of administration, 
which were granted by the probate court of Montgomery, 
on the 6th August. 1856, and which were in the following 
words: “This day came Joseph D. Hopper, and applied for 
letters of administration on the estate of Elisha Moseley, 
deceased ; and it appearing to the court that the deceased 
has been dead more than forty days, and that he died in 
Montgomery county, Alabama; and the said Joseph D. 
Hopper having entered into bond, in the sum of six thou- 
sand dollars, with J. F. Jackson and Thomas H. Watts as 
his sureties, and taken the oath of office, it is ordered, that 
letters of adininistration issue to Joseph D. Hopper on the 
estate of Elisha Moseley, deceased ; and ordered, that said 
administrator make return of an inventory to the court in 
sixty days.” “The plaintiff stated, that he expected to 
prove, in connection with said order, that he had duly 
qualified as such administrator, pursuant to said order, and 
was acting as such under it at the commencement of this 
suit. The defendant objected to the reading of said order 
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in evidence, on the ground that, on the frets hereinabove 
stated, said order was null and void; and on the further 
ground, that there was a variance between the compliant 
and said evidence, because the order showed that he was 
appointed administrator generally, while he sued as admin- 
istrator de bonis non.’ The court sustained the objections, 
and exeluded the evidence s. to which the plaintiff excepted, 
and took a nonsuit; and he now assigus this ruling of the 


court as error. 


Warts, Jupce & Jackson, for appellant.—The grant of 


administration to the plaintiff was not void.—Zhelheimer v, 


Chapmaws Adwr, 32 Ala. 676 3 Savage v. Benham, 17 Ala. 


119; flerbert e Hanrich, 16 Ala. 5813 Speight vo Enight, 
11 Ala. 464. The entire record of the administration on 
the estate, taken together, shows that the grant could uot 
be au aciainistration in chief, but could only operate as an 
administration de bowis non 3; andas such it noust be consid- 
ered, since it isnot void. Hence, the plaintif was properly 
deseribed as administrator de bonis non, and there was no 


yreyprsyeyes 
variance. 


GoLpTuwalte, Rice & Sepp, contra.—The rights and 
Nabilities of an adininistrator in ehief are diferent from 
those of an administrator de bonis non —Hnicks ve Powell, 
2 Strob. Eq. 196. The title of an administrator in chief 
relates back to the death of the intestate, while the title of 
an aduiuistrator de bonis non reaches ouly to the assets 
Which were not administered by his predecessor ; and de- 
fensis may sometimes be made against the one, which 
would not avail against the other.—Judge, dc. v. Price, 
6 Ala. 363 Fambrov. Gantt, 12 Ala. 298. The difference 
between these two kinds of adininistration constitutes a 
fatal variance between the allegations and proof in this case. 
Scott v. Dansby, 12 Ala. 71435 Fluke & Freeman v. Day, 
22 Ala. 1323; Agee v. Williams, 27 Ala. 6443 Dill v. Lather, 


30 Ala. 57. 


A. J. WALKER, C, J.—The grant of administration to 
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the appe ant was not void, on account of the omission of 





a recital of the facts upon which the jurisdiction of th 
court was predicated.—J kelheimer v. Chapman, 32 Ala. 6763 
Savage v. Benham, 17 Ala. 119. As there had been a pre- 
vious administration upon the estate, which was terminated 
by the administrator’s death, there could not be an admin- 
istration in chief, and it was improper for the court to ap- 
point an administrator generally. The appointment should 
have been in terms restricted to the eharacter of an adimin- 
istrator de bonis non. But we do not think the appoint- 
ment ought therefore to have been held void ti toto. The 
authority af an administrator de bonis nov is precisely that 
of an adininistrator in chief, lessened in consequence of the 
previous adininistration ; and the error of the court, in 
omitting to properly qualify the grant of administration 
had only the efiect of couveying an excess of power 3 a 
the grant of administration should be held void only tor 
the excess of authority. A cousideration ef the appoint- 
ment, in connection with the previous audininistration, siown 
by the records of the court, qualifies it, and gives it the 
character of an administration de boris non. The yp! ape 
was, therefore, properly described as administrator de bonis 
non ; xnd the apparent variance between the character In 
which le sues, and that bestowed by the grant of adiminis- 
tration, is harmonized and reconciled by the facets, that 
there had been a previous adininistration, which was ter- 
minated by death—See steene ov. Bennet d Sergeant, 
24 Ver. 303.3 and Grand v. Herrera, 15 Texas, 533, which 
seen to be precisely in point, sustaining the foregoing 
VIEWS. 
Judement-reversed, and eause remanded. 


Notrr py: Reporrer.—The appellee’s counsel afterwards 
submitted a. petition for a rehearing, in which they urged 
an uffirmance of the judgment of the circuit court, on the 
following grounds : 

As the plaintiff never had possession of the slaves, 
he cunnot recover in his individual character.—George ev. 








1 
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English, 30 Ala. 583. Looking to the body of the com- 
plaint, the only words descriptive of his representative 
character are, ‘as adm’r of all the goods and chattels,” 
&e., “left unadministered by the administrator in chief ;” 
and since nothing is averred to excuse the profert and proof 
of his representative character, (Worthington v. McRoberts, 
7 Ala. 814,) and the defendant is not estopped from deny- 
ing it, (Harbin v. Levi, 6 Ala. 399,) this court will not pre- 
sume, against the judgment of the circuit court, that these 
words indicate a suit by him as administrator.—Chapman 
v. Spence, 22 Ala..588. No intendments are to be made in 
favor of the pleader, and: against the correctness of the 
judgment.—King v Griffin, 6 Ala. 387 ;. Agee v. Williams, 
27 Ala. 644; S. C., 30. Ala. 636; George v. English, 
30 Ala. 583. 

2. But, if the action is brought by the plaintiff in his 
representative character, the order of the probate court 
was properly excluded. A grant of letters of administra- 
tion on the estate of “ Elisha Moseley, deceased,” without 
any other addition or description of the person, when it is- 
shown that there were two deceased persons, father and: 
son, each bearing that name, and each leaving an estate in 
the county, must be construed and held as a grant of ad- 
ministration on the estate of the father.— Wilson c. Stubs, 











Hobart, 330 ; Lepiot . Browne, 1 Salkeld, 7, pl. 16 ; Sweet-- 


ing v. Fowler, 1 Starkie, 106 ; Boyden v. Hastings, 17 Pick. 
200. The construction of the order of the probate court 


was a question for the determination of the court, and. 


with which the jury had nothing to do— Wyatt v. Steele, 
26 Ala. 639; Bishop v. Hampton, 15 Ala. 761; 8. C., 
19 Ala. 792. Parol evidence was not admissible to change 
the legal effect of the grant, by showing that it was in- 
tended to refer to the estate of the son.—Hudson v. Gayle, 
10 Ala. 116; Flournoy v. Mims, 17 Ala. 36; Ware 


v. Roberson, 18 Ala. 105. No such evidence was offered ' 


by plaintiff, even if it were admissible ; and this court will 
not presume, for the purpose of reversing the judgment, 
that the plaintiff could have made the necessary proof. 
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In response to this application, the following opinion 
was, on a subsequent day of the term, delivered : 


A. J. WALKER, C. J.—As to the first point made in 
the petition for a rehearing, we have only to say, that the 
court must judicially take notice ef such abbreviations as 
“adm’r,” or acknowledge itself incompetent to understand 
the commonest writings. 

After a careful consideration of tle second point made, 
and the authorities adduced in support of it, we cannot 
find in it a reason for changing the conclusion which we 
have heretofore announced. The authorities cited by the 
counsel show, as we think, most clearly, that if the admin- 
istration would, under the circumstances stated, be deemed 
prima facie an administration upon the estate of the senior 
Moseley, it may nevertheless be shown to have been in fact 
an administration on the estate of the junior Moseley, 

Two specific objections were made to the plaintiff's testi- 
mony in the court below, one of which implied an admis- 
sion that the administration was upon the estate of the 
junior Moseley ; and the bill of exceptions states, that the 
court sustained the objections, and excluded the evidence. 
The objection to the evidence stated in the second point of 
the petition for a rehearing, was not one of the objections 
made in the court below, but is now brought forward for 
the first time. If that objection had not been. excluded 
from the attention of the plaintiff’s counsel, and of the 
court, by the other specific objections which were made, 
it might have been obviated. The court erred in sustain- 
ing the specific objections which were made ; and we can- 
not affirm that it was error without injury, because there 
was another objection which might have been made, and 
which, if made, might have been obviated. It is our duty, 
therefore, to reverse, notwithstanding there may have been 
another objection, which might have been fatal to the ad- 
missibility of the evidence, but which was of such a na- 
ture that, if it had been made in the court below, it was 
capable of being obviated. 
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Tt must be admitted, that the exclusion of ijlegal evi- 
denee, for a wrong reason, would not be a reversible error. 
Jordan v. Owen, 27 Ala. 152. But it would be improper 
for the court to assume that the excluded evidence was ilie- 
gal. Aithough it may have been, prima facie, illegal, yet, 
in connection with over evidence, it might have been made 
jegal. We cannot presume that the other evidence which 
was necessary, in connection with that excluded, to make 
out the plaintif’s right to sue in the capacity of adminis- 
trator, would not have been offered, when both the motion 
to exclude, and the order excluding, were expressly put 
upon other grounds than the want of such evidence, and 
one of those grounds implied an admission that the evidence 
was not obnoxious to the objection now made. 
The petition for a rehearing is overruled. 


BANK OF MONTGOMERY vs. PLANNETT’S ADR. 
[ACTION FOR MONEY HAD AND RECEIVED. ] 


1. Preof of account by entries made by deceased clerk.—Books of account, 
kept by a deceased clerk, and all other entries or memoranda made in 
the course of business or duty, by one who would be at the time a com- 
petent witness to the fact which he registers, are held competent evi- 
dence from the presumed necessity of the case; but the reason of the 
rule ceases, and the rule itself consequently fails, when it appears 
that there is other and better evidence of the same facts; as witere it 
is shown to ve the custom of a‘bank to pay ont money: ouly on the 
checks of its depositors. 

2. Statute of non-claim.—A claim against the estate of a deceased person 
is barred, unless presented to the personal representative within 
eighteen months after its accrual, or within eighteen months after the 
grant of letters testamentary or of administration, (Code, § 1883,) not- 
withstanding the failure of the personal representative to give notice 
to creditors, as required by the statute. 

3. Agency vel non, question of fact ; charge invading province of jury.—W here 
the fact of agency is controverted, and there is any evidence tending 
to establish it, the sufficiency of that evidence is a question for the 
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jary,auder appropriate instractions from the court; and a charge, 


nesertine that the evidence is not sufficient to prove the agency, is 


CrrVonecus. 


Arreat from the Cireuit Court of Montgomery. 

Tried before the Hon. Jomun GILL SuortrEeR. 

Turs action was brought by the administrator of Stephen 
Plannett, deceased, to recover certain moneys alleged to 
have been deposited with the defendant by said Plamnett in 
his life-time 3‘and was commenced on the 5th March, 1857. 
The complaint contained a count on an open account, and 
another on a stated account. The defendant pleaded, in 
short by consent, the general issue, payment, and set-oil'; 
aud to the plea of set-off the plaintiff replied the statute 


of von-claim. ‘On the trial,” 


as the bill of exceptions 
states, “the plaintul’s account against the defendant was 
escablished by entries in a deposit-book, (commonty called 
a ‘pass-book,’) to the credit of plaintiff’s intestate, and in 
his own name, made by the defendant’s teller. To support 
the pleas of payment and set-off, the defendant produced 
its book of original entries, containing items ofaccount, both 
debit and eredit, between said intestate and defendant 3 and, 
having proved the handwriting of the officer by who said 
entries were made, and his death, and that he kept correct 
accounts, offered to read said entries to the jury; but, it 
haviug ‘bee proved to be the custom ef the detendant te 
pay out moneys-to depositors on checks drawa by them, 
the court required the production of the checks, and refused 
to allow said book of original entries to go before the jury, 
as sufficient evidence, without the checks; to which the 
defendant exeepted.” 

“The defendant introduced oral evidence before the 
jury, tending to show that, in 1854 and 1855, plaintiff’s 
intestate was in bad health, and so continued up to the 
time of his death in June, 1855; that said intestate, from 
the 1st June, to the 1st December, 1854, was absent from 
this State; that before he left, during his absence, and after 
his return, up to within a short period of his death, he was 
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the proprietor of a billiard-room in the city of Mont- 
gomery, which he rented from one Washington Tilley ; 
that during all this time, on account of his bad health, he 
was unable to give his personal attention to his business, 
but entrusted it to the management and control of one V. D. 
Carnot, who exercised complete control over it, making 
contracts in reference thereto, and discharging liabilities. 
The defendant further proved the declarations of said intes- 
tate, after his return to Montgomery, that said Carnot was 
his agent; and these declarations were made whilst said Car- 
not was still attending to said billiard-room business, and in 
a conversation which had reference to said business. Some of 
the entries on said ‘pass-book’ appeared to have been made 
during the time said intestate was absent from this State, 
and whilst said Carnot was attending to his billiard-room. 
The defendant read in evidence, after proving the signa- 
ture thereto, two notes signed by said intestate, for $150 
each, dated the Ist October, 1852, and payable, respect- 
ively, on the Ist August, and the 1st November, 1854, to 
Washington Tilley or order ;” (each of which purported 
to be given “for one quarter’s rent of billiard-room,” and 
was endorsed in blank by said Tilley ;) ‘and, in connection 
therewith, two checks on said defendant, drawn by said 
Carnot, and signed, ‘Stephen Plannett, by V. D. Carnot,’ 
bearing date respectively on the days 2f the maturity of 
said notes, and purporting on their face to be drawn for the 
purpose of paying said notes. The defendant introduced 
in evidence, also, a number of other checks, drawn on said 
defendant, for various sums of money, bearing various dates 
between the 1st October, 1854, and the 1st June, 1855, all 
signed like the two above mentioned. The handwriting of 
-said Carnot to each of said checks was.proved ; but there 
was no proof that any of them were drawn on account of 
the billiard-room. No other evidence on the subject of 
said Carnot’s agency, or his authority to draw said checks, 
than as above recited, was offered by either party. There 
was no evidence to show that said intestate, after his return 
to Montgomery in December, 1854, had ever notified de- 
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fendant that said Carnot was not his agent; nor any eve 
dence to show that he had any knowledge of checks drawn 
on his funds in bank by said Carnot. Letters of adminis- 
tration on said intestate’s estate were granted to plaintiff in 
July, 1855 ; but there was no proof of any notice to cred- 
itors, by publication in any newspaper; nor was there any 
proof that said notes had been presented to said adminis- 
trator within eighteen mouths after the grant of his letters; 
and as to these notes, pleaded as a set-off by the defendant, 
the plaintiff replied the statute of non-claim. The court 
charged the jury—tst, that the evidence was not sufficient 
to show that said Carnot had authority to draw said checks, 
or any of them, in behalf of the plaintiff’s intestate ; and, 
2d, that each of the notes offered in evidence under the plea 
of set-off was barred by the statute of non-elaim; to which 
charges the defendant excepted.” 

The rulings of the court on the evidence, and the charges 
to the jury, are now assigned as error. 


Watts, Jupce & Jackson, for appellant.—1. The 
entries made by the deceased clerk were competent. evi- 
dence to prove the account.—Clemens v. Patton, Donegan 
&: Co., 9 Porter, 289; 1 Greenl. Evy. §§ 115-17, 120, 151; 
Batre v. Simpson, 4 Ala. 305; Everly v. Bradford, 
4 Ala. 373. 

2. The first charge invaded the province of the jury. 
Agency is a question ef fact—Mcchmg’s Exrecutors v. 
Spotswood, 19 Ala. 165; McDonnell v. Branch Bank at 
Montgomery, 20 Ala. 313. 

3. The filing of a plea of set-off, which is a cross action, 
is a sufficient presentation of the claim to prevent the bar 
of the statute of non-claim. Moreover, the administrator 
had not published notice to ereditors, as required by the 
statute.—Code, § 1734. 


Martrx, Batpwrn & Sayre, confra—1. The checks 
were higher and better evidence than the parol testimony 
ef the clerk, if living, would have been ; and consequently, 
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were better evidence than the entries, which are only ad- 
missible, when the clerk, if living, would be competent to 
prove the facts.— Batre v. Simpson, 4 Ala. 312. 

2. When the facts are ascertained, agency becomes a 
question of law.— Wood v. McCain, 7 Ala. 800; Dearing 
v. Lightfoot, 16 Ala. 28; Scarborough v. Reynolds, 12 Ala. 
252; McKenzie v. Stevens, 19 Ala. 691; Story on Agency, 
§ 87. 

3. The notes were barred by the statute of non-claim, 
which does not require the publication of notice to cred- 
itors before it begins to run.—Code, § 1883; McHenry v. 
Well’s Adn’r, 28 Ala. 451. 


STONE, J.—The doctrine is settled in this State, “ that 
books of accounts, kept by a deceased clerk, and all other 
entries or memoranda made in the course of business or 
duty, by any one who would at the time have been a com- 
petent witness to the fact which he registers, are admissible 
evidence.” —Batre v. Simpson, 4 Ala. 305; Everly v. Brad- 
ford, ib. 371; Clemens v. Patton, Donegan d: Co., 9 Por. 289. 
This evidence is received on what is considered the moral 
necessity of the case.—Phil. Ey. (Cow. & Hill’s Notes, by 
Van Cott,) 1 pt. 305, e¢ seq. 3.1 Greenl. Ey. §§ 115, 120. 

This doctrine resting on the presumed necessity of the 
case, it follows that, when the reasom ceases, the rule also 
fails; cessante ratione, cessat ipsa lexr—Cow. & H. Notes, 
Ist pt. 310. Henee, when goods were delivered on written 
orders, it was’tuled by:the supreme court of Pennsylvania, 
(Ch. J. Tilghnvan delivering the opinion of the court,) that 
the books were not evidence.—Smith v. Lane, 12 8. & R. 80. 
To the same effect are the cases of Tenbroke v. Chapman, 
1 Coxe,.(N. J:). 288; Townley v. Wooley, ib. 377. See 
Cow. & H. Notes, 1 pt. 310. 

In this case, it is shown that the custom of the bank 
was, to pay out moneys on the checks of its depositors, and 
not otherwise. This removes the necessity under which 
the books would be evidence, and, of course, renders the 
rule inapplicable. The cireuit court did not err in exclud- 
ing the books from the jury. 
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read, Bank ‘of Montgomery v. Plamnett’s Adm’r. 

[2.] The record shows that the notes of Mr. Plannett 
were not presented to the administrator within eighteen 
months after they accrued, nor within eighteen months 
after the grant of letters of administration —Code, § 1883. 
It: is‘ wot essential tothe operation. of the bar, that the 
administrator should have given notice under the statute, 
(Code, §1734,) although bis failure to do: so is obviously a 
breach.of duty en his part.—See Cawthorn v. Weisinger, 
6 Ala.-714; McHenry v.-Wells, 28 Ala. 451. The court 
did not err, in charging the jury that the notes of Mr. Plan- 
nett, offered in defense, were barred-as a: set-off by non- 








claim. 

[3.] In charging “ that: the evidenee was net sufficient to 
show that Carnot had authority to draw said checks, or any 
of them, in behalf of the plaintiff’s intestate,” the circuit 
court erred. In the case of: MWeClung v. Spotswood, 
(19 Ala. 165,). this court, Ch. J. Dargan delivering the 
opimion, said :- “ But in mest: cases, if not-in all, the ques-- 
tion ef agency is a matter of fact, which it is the province 
of the jury to determine upon, under the instruetions of 
the court;:and if the testimony tends te prove, that the 
person acting.as agent had authority from his principal to 
do the act, then it is manifest‘that the court cannot exclude 
from the jury the aet-itself, without over-stepping-the law 
of its duty, and assuming to determime a matter which 
belongs to the jury, to-wit, the authority of the agent to 
do the act.” In the case from which we have quoted, the 
fact of agency was left by the testimony in extreme doubt; 
yet this court ruled, that the circuit court erred in exclud- 
ing the evidence from the jury. In-the case of McDonnelt 
v. Br. Bank at Montgomery, (20 Ala. 313,) a similar decision 
was pronounced on testimony of agency which was incon- 
clusive.—Ltoland v. Logan, 18 Ala. 807; Krebs v. O'Grady, 
23 Ala. 726;° King v. Pope, 28 Ala. 601; Fisher v. Camp- 
bell, 9 Por. 210; Strawbridge v. Spann, 8 Ala. 821; Barry 
v. Foyles, 1 Pet. S.C. 311. 

In the case of Irwin v. Buckaloe, (12 Serg. & R. 35,) the 
question was, whether one Moore was the agent of the 
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defendant. The only evidence of agency was that of one 
witness, who testified, that ‘he had done business with 
Moore, as the agent of defendant, one or two years after 
the date of the receipt; and that the defendant, about the 
same time, had told him that Moore was his agent, and did 
business for him.’’ Gibson, J., in delivering the opinion of 
the court, said, * The admission was a circumstance to be 
left to the jury, with a direction to regard the receipt as 
competent evidence or otherwise, as they should be satis- 
fied, or not, of the existence of the agency when the receipt 
was signed.” 

These authorities are full to the point, that the evidence in 
this case ought to have gone to the jury, under en appro- 
priate charge, for that body to have passed on the question 
of Carnot’s agency. As to the two checks drawn for the 
payment of the two notes of Mr. Plannett, and which, as 
the record informs us, * purported on their face to be drawn 
for the payment of said notes,” we do not pereeive on what 
principle they were excluded from the jury. These notes 
were given for the rent of the billiard-tables, and Mr. Plan- 
nett was absent from the State when they matured. The 
proof is quite full, that Mr. Carnot was the agent of Mr. 
Plannett in the control of the billiard-room. These were 
facts clearly for the consideration of the jury, on the ques- 
tion of payment of the notes by those two checks. So, 
forming our opinion on the evidence recited in the record, 
we think the whole of the checks and orders should have 
been left before the jury, in connection with the other evi- 
dence on the question of agency, for decision by that body. 
If, under proper instructions, they found that Mr. Carnot 
was the agent of Mr. Plannett to control his funds in bank, 
and that on his checks, as such agent, the deposit had been 
drawn from the bank, this would amount to a good defense 
to this action under the plea of payment. We need scarcely 
add, that the doctrine of non-claim has no application to 
payments. 

Reversed and remanded. 
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CRESWELL’S EXECUTOR vs. WALKER. 


i 

i 

a [BILL IN EQUITY BY EXECUTOR, FOR INSTRUCTIONS IN EXECUTION OF 
ig TRUSTS. ] 

a 

ra 1. Vatidiiy of testamentary trust for emancipation of slaves at their election.— 


A testamentary trust for the emaucipation of slaves, the execution of 
which is made to depend on the election of freedom by the slaves 
themselves, is void, because they have not the legal capacity to make 
the election; and the same principle applies, where the executor is 
directed to carry the slaves, for the purpose of emancipating them, 
“to some non-slaveholding state, or to the republic of Liberia, as the 
said shives may prefer,” 


Avra from the Chancery Court of Greene. 
Heard before the Hon. Jas. B. Chuark. 


Tie bill in this ease was filed by the executor of John 
T. Creswell, deceased, against Mrs. Zernula Walker, and 
others, as legatees and heirs-at-law of said testator; and 
sought the direction and instructions of the court, as to the 
construction of the testator’s will, and particularly as to the 
validity and execution of the trusts contained in the fourth 
¢lause, which was in the following words: “It is farther 
a my will and desire, that my faithful slaves, Tom, Dublin, 
d Ann, and Maria, be liberated and set free; and to effect 
that chject, my executor will have them taken, at the 





; expense of my estate, to som2 non-slaveholding State, or 
: to the republie of Liberia, as the said slaves may prefer, 
there to be free, and will furnish each of them such an 
outlit, out of my estate, as, in the judgment of my execu- 
tor, will render them comfortable. But, should said slaves, 
or any one or more of them, prefer to remain in slavery, 
then I do hereby, in that event, will and bequeath said 
slaves, or such of them as prefer to remain in slavery, to 
my sister, Zeuly Walker, requiring her to will and bequeath 
said slave or slaves, at her death, tosuch person or persons 
as she may believe will treat them with kindness and 
humanity. If some of them prefer to remain, my executor 
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will send those of them who will go, and furnish an outfit 
for them.” The will was executed and published on the 
4th October, 1856, in Greene county, the. place of the tes- 
tator’s residence; anfi.he departed this life'a few days after- 
wards. The will was duly:admitted to probate, and letters 
testamentary were granted: to Samuel L. ‘Creswell, who 
was therein appointed executor.. ‘Fhe executor sold the 
lands and perishable,property, paid all: the debts and specific 
legacies, and distributed the estate aecording to the pro- 
visions of the will; only keeping the slaves mentioned in 
the fourth clause, and retaining. in his hands money enough 
to provide for their expenses and outfit. In his bill he 
asserted, that the slaves had frequently expressed sto him. 
their desire to be emancipated, and had designated the 
country to which they wished to be carried;; and declared 
his readiness and willingness to exeeute.the trusts in their 
favor, if he could legally do so. The defendants filed 
answers, admitting all the facts alleged in:the bill, but in- 
sisting that the trusts forthe benefit of the slaves were 
void. On final hearing, on. bill, answers, and agreed. facts, 
the chancellor held, on the authority of Carroll and Wife 
v. Brumby, (13 Ala. 102,) that the trusts.for the henefit: of 
the slaves were void, and dismissed the bill, at the costs.of 
the estate ; and his decree is:mow assigned as error. 


Ws. P. Wess, for the appellant.—The fourth clause of 
the testator’s will creates a valid trust, which the executor 
is bound to execute —Atwaood v. beck, 21 Ala. 590; Aber- 
crombie v. Abercrombie, 27 Ala. 489; 8 Iredell’s Eq. 253.; 
9 Humph. 616; 19 Geo. 35,3 4 Leigh, 2423 12 Gra. tan, 117. 
What was said to the contrary in the case of Carroll v. 
Brumby, (13 Ala. 102,) must be regarded as mere dictum, 
and is not sustained by the authority cited from 6 Porter, 
269: and the case itself is.opposed to the entire current of 
authority in other southern States.—See cases above cited ; 
also, 6 Sm. & Mar. 93; 5 How. Miss. 305:; 10 B. Monroe, 
70; 2 Hill’s Ch. 305 ; 6 Randolph, 654. Even if that case 
be adhered to, as a correct exposition of the law, the trusts 
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jn this case must be held valid; for the testator first directs 
his executor to emancipate the slaves, and then gives the 
-slaves the election to defeat the bequest by remaining in 
-slavery ; andif they have not the legal capacity to make 
-such election, the condition is void, and the trust stands 
unaffected by it.—Osborne v. Taylor, 12 Grattan, 117; 
.2 Williams on Executors, (4 Amer. ed.) 1084-86; 3 Vesey, 
.325; 1 Jarman on Wills, 6S0-S4. 


Jas. D. Wess, contra.—This court has expressly decided, 
‘that slaves have not the legal capacity to choose between 
freedom and slavery.—Carroll v. Brumby, 13 Ala. 102. 
‘That decision is founded on sound legal principles ; and in 
: the cases to the contrary, cited for the appellant, the ques- 
tion was not raised in the argument of counsel, and seems 
to have been assumed without consideration by the court. 
‘In this case, the will gives the slaves the right to elect 
between freedom and slavery, and to choose the country to 
which, if they elect freedom, they shall be removed; and 
the executor cannot carry out the trust, according to the 
provisions of the will, unless he is governed by their 
‘wishes, and conforms to their eleetion. 


R. W. WALKER, J.—In Carroll and Wife v. Brumby, 
{13 Ala. 102,) the testator had by his will declared, that 
certain of bis slaves should be permitted to go to Africa, 
their passage to be paid, &c.; but, if they desired to remain 
subject to his daughter, as they had been to him, they 
should be permitted to do so; but in no event to be sold, 
or deprived of this privilege, either before or after the death 
of his said daughter. ‘Should they, or any, or all, prefer 
not to emigrate, then, in that event, they shall be subject 
to my daughter, as’ they are to me.” In passing upon this 
will, this court held, that the testator intended to give the 
slaves the option of freedom or servitude, but that they had 
not the legal capacity to make the choice; and that, the 
bequest of freedom being void, the title to the slaves was 
vested in the daughter. The same question has never since 
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arisen in this court ; aud we are now asked to reconsider 
it, because, as is alleged, the decision is opposed to the 
current of authorities upon the subject, has no solid foun- 
dation of reason to support it, and appears to have been 
made without a special discussion of the principle involved. 
It is true that many eases may be found, which silently 
recognize the principle, that a bequest of freedom, which 
is otherwise valid, is not rendered void by the fact, that 
the election of freedom by the slave is the declared condi- 
tion on which it is to. take effect. The courts of North 
Carolina, South Carolina, Georgia, Mississippi, Kentucky, 
and Tennessee, have all treated as valid bequests which 
provided for an election by slaves of freedom or servitude. 
Washington v. Blunt, 8 led. Eq. 253; Jordan eo. Bradley, 
Dudley’s R. 170; Frazier v. Frazier, 2 Thll’s Ch. 305 ; 
Cleland v. Waters, 19 Geo. 353 Loss v. Vertner, 5 How. 
Miss. 305 ; Leech v. Cooley, 6 Sm. & M. 933 Graham's 
fa’rv. Sam, 7B. Monroe, 4033. John v. Moreman, 8 B. Mon, 
100; Adams v. Adams, 10 B. Mon. 20; Isaac v. McGill, 
9 Humph. 616 ; Wade v. Am. Col. Society, 7 Sin. & M. 694. 
Mr. Cobb, in his work upon the law of negro Slavery, 
notices the suggestion made in Carroll v. Brumby, (supra,) 
that a slave is incapable of making a choice between free- 
dom aud slavery, and says in reference to it: “The sugges- 
tion has not been approved by other courts, and we cannot 
see the force of it. The theory of a complete annihilation 
of will in the slave, is utterly inconsistent with all recog- 
nition of him as a person, especially as responsible crimi- 
nally for his acts.”—Cobb on Slavery, § 363. 
Notwithstanding this long array of authorities, appa- 
rently in conflict with it, we are persuaded that the prin- 
ciple announced by this court in Carroll v. Brumby (supra) 
is a sound one; and that any trust for emancipation, in the 
execution of which the election of the slave between free- 
dom and servitude is prescribed as a necessary step, must 
ail, because slaves have not the legal capacity to make the 
election. 
It isa remarkable fact, and one which may be thought 
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to militate against the opinion we have just expressed, 
that in none of the numerous cases we have cited, except 
Cleland v. Waters, (19 Geo. 35,) does it appear that the 
question as to the legal capacity of slaves to make such 
election, was distinctly made by counsel, or fully consid- 
ered, or expressly adjudged by the court. Hence we have 
spoken of these cases as silently recognizing the validity 
of bequests providing for an election by slaves of freedom 
or servitude. The legal capacity of slaves to make such 
election has been rather assumed than settled in them. 
Consequently, with the single exception just mentioned, 
they have not the weight which would attach to cases in 
which the question had been directly made and argued by 
counsel, and fully considered, and distinctly deeided by the 
court. 

Assuming, then, that the trust in this case cannot be 
executed in the manner pointed out by the testator, unless 
the slaves choose to be emancipated, the question is, 
whether the making of this election is an act which slaves 
have the legal capacity to perform. Can a master, by his 
will, clothe his slaves with the irrevocable power of deter- 
mining and changing, by an uncontrollable act of their 
will, their own civil status? Before we can give an aflirm- 
ative answer to these questions, we must be prepared to 
say, that a master may confer upon slaves the legal right 
to acquire for themselves, by their own unforced and un- 
restrainable act, benefits and privileges inconsistent with 
the condition of slavery, and, at the same time, and by the 
same act, to divest the property rights of others. 

So far as their civil séutus is concerned, slaves are mere 
property, and their condition is that of absolute civil in- 
capacity. Being, in respect of all civil rights and relations, 
not persons, but things, they are incapable of owning 
property, or of performing any civil legal act, by which 
the property of others can be alienated, or the relations of 
property, or the legal duties or trusts in regard thereto, in 
any wise affected. Ina late case, the supreme court of 
North Caroiina used this language: ‘Under our system of 
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law, a slave can make no contract. In the nature of things 
he cannot. He is, in contemplation of law, not a person 
for that purpose. He has no legal capacity to make a con- 
tract; he has no legal mind. He is the property of his 
master, and :all the proceeds .of his labor belong to his 
owner. If property is devised or given to him, the devise 
or bequest is void, and the personalty given either belongs 
to the giver, or becomes the property of :the owner. A 
slave has no legal status in our courts, except as a criminal, 
or as a witness in certain cases:”—Butler. v. Faulk, 4 Jones’ 
L. R. 233. 

Chancellor Kent, in speaking of the laws ef the southern 
States on:the subject of negro siavery,.says: “They are, 
doubtless, as just and as. mild as is deemed by those gov- 
ernments:to be compatible with the publie:safety,.or with 
the existence of that species of property; and yet, in con- 
templation of their laws,-slaves are considered, in some 
respects, as things, or property, rather than persons, and 
are vendible as personal estate. They cannot take property 
by descent or purchase:; and all they find, and all they 
hold, belongs to the master. They cannot make lawful 
contracts, and&they are deprived of civil rights.’ —2 Kent, 253. 
So, in Emerson v. Howland, (1 Masou’s R. 45,) Judge Story 
says, that the slave ‘has no civil rights or privileges.” 

In the case of Gired v. Lewis, (6 Martin’s R. 559,) it is 
said, that slaves have no legal capacity to. assent to any 
contract.; that whilst, with the consent of the master, they 
have the moral power to enter into such a connection. as 
that of marriage, the marriage, whilst. they remain in a 
state of slavery, could .be productive of no civil effect, 
because slaves are deprived of all civil rights. 

The numerous - decisions in which it has been held, that 
a promise made to a slave, or for.his benefit, is not enforce- 
able in any legal.tribunal:; that a-slave cannot sue or be 
sued, except that he is clothed with the statutory right of 
instituting a suit for freedom; that he cannot acquire or 
own property;; that he has no legal capacity to make a 
contract,.not even that.of marriage,—all proceed upon the 
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:fundamental idea, that our slaves have no civil or social 
4 rights, and are ineapable of performing by their own voli- 
’ tion, and as a matter of right, any civil act which can be 
-made the lawful toundation of vesting new rights in them- 

selves, or of divesting the existing rights, or determining in 
_any respeet the legal duties of others. 

Accordivg to the legal conception of slavery, as it exists 
tn the southern States, a human being endowed with civil 
rights cannot be a slaye. The possession of these rights is 
incompatible with the. condition of slavery, and any at- 
:tempt to cenfer them ypen a slave, durante servitute, is an 
effort to accomplish what is legally impossible, Our law 
recognizes no other status than that of absolute freedom, or 
«absolute slavery ; and: the courts have uniformly rejected, 
as a legal.solecism, the idea that a slave, while a slave, can 
be invested with civil rights or legal capacity.—A bercrom- 
-bie v. Abercrombie, 27 Ala.'494.. Therefore, any attempt 
of a master to clothe his slave with the power to perform 
an act, which involves the exercise of civil rights and legal 
capacity, must, in. the nature of things, fail, 

It seems too clear for dispute, that, where a bequest is 
-made to depend upen: the declaration by. the legatee of his 
election to accept the. gift, the making of this election *s ~ 
-civilact. If a grant.of an estate be made to a free person, 
-on condition that he-would elect a trade:s or, if a bequest 

be made of either one of two named slaves the legatee may 
choose, if he will elect between the two, it could .not be: 
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seriously contended; that the making of the election would 
not be a civil act. Surely that is a civil aet, the perform- 
i ance of which either creates or divests valuable rights, or 
; imposes a Jegal duty, or perfects a trust. which courts may 
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enforce. So, when the act of a slave, in choosing between 
freedom and slavery, is a necessary step in the execution of 
a trust, the eleetion is a civil act, and the trust is void, be- 
cause it presupposes and requires that a slave, durante servi- 
tute, shall be invested with privileges which do not and 
eannot belong to ene in his condition. Such a bequest is 
an effort on the part of the testator to impart.to slaves 








tintin» 








Se 


236 ALABAMA. 


Creswell’s Executor v. Walker. 











rights which belong exclusively to freemen,—thus placing 
them in that middle state between absolute freedom and 
absolute slavery, which our law, upon grounds of para- 
mount public policy, refuses to recognize as’ legally 
possible. 


It is true that slaves are human beings, and are endowed 
with intelieect, conscience, and will. Their moral and intel- 
lectual qualities determine, to a considerable extent, their 
value, and are often looked to in ascertaining the rights and 
liabilities of others in relation to them as articles of prop- 
erty.—See Young v. Burton, 1 MceMull. Eq. 255; Bean vw. 
Summers, 13 Gratt. 412; Boyce v. Anderson, 2 Peters, 150. 
Being endowed with intelligence, conscience, aud volition, 
they are deemed capable of committing crime; and the 
same public policy which, so far as the performance of civil 
acts is concerned, refuses to consider them as persons, gives 
them a criminal status, and recognizes them as persons in 
respect of acts involving criminal responsibility. Because 
they are rational himan beings, they are capable of com- 
mitting crimes ; and, in reference to acts which are crimes, 
are regarded as persons. Because they are slaves, they are 
necessarily, and, so long as they remain slaves, incurably, 
incapable of performing civil acts; and, in reference to all 
such, they are things, not persons. 

This obvious distinction is overlooked by Mr. Cobb, in 
his criticism of the decision in Carroll v. Lrumby.—See 
Cobb on Slavery, § 363. So far as civil acts are concerned, 
the slave, not being a person, has no legal mind, no eill 
which the law can recognize. But, as soon as we pass into 
the region of crime, he is treated as a person, as having a 
legal mind, a will, capable of originating acts for which he - 
may be subjected to punishment as a criminal. Considered 
in his relation to this latter class of acts, the theory of a 
complete annihilation of will in the slave, is wholly un- 
founded ; while in relation to the former class of acts, it is 
entirely consistent, and, indeed, is-the only theory that ean 
be consistent, with the fundamental idea of negro slavery 
as it exists with us—namely, that in respect of civil rights 
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and legal capacity to perform acts of a civil nature, the 
slave is not a person, but a thing. 

It must not be supposed from what has been said, that 
our laws fail to afford slaves adequate protection against 
oppression or injury. This protection is not only secured 
by the fundamental law, the constitution of the State, (art. 
6, §§ 2 and 3,) but many statutes have been enacted with 
a view to the same end. The law punishes an assault and 
battery upon them by any third person ; prohibits the inflic- 
tion upon them of cruel or unusual punishment ; punishes 
the master, or other persen standing in that relation, who 
fails to- provide the slave with a sufficiency of healthy 
food, or necessary clothing, or to provide for him properly 
in sickness or old age, or treats him in any other way with 
inhumanity ; and the master cannot relieve himself of the 
legal obligation to supply the slave’s necessary wants, by 
voluntarily putting the slave away from lim, without pro- 
viding some one to oceupy the relation ef master to him. 
The law also secures to slaves the right of trial by jury, for 
all offenses above petit larceny, and provides them with 
counsel, in certain cases, at the public expense.—See 
Atwood v. Beck, 21 Ala. 609; 4 Ala. 66; Code, §§ 3297, 
3300, 3316, 3319, 3529. 

There is nothing inconsistent with the views expressed 
in this opinion, in the fact that a master may make his 
slave an agent. In that case, the acts of the slave are but 
the acts of the master; and this it is which gives them all 
their validity and effect. Hence it has been held, that a 
slave cannot act as the agent of any person but his mas- 
ter—State v. Hart, 4 Tred. 246. “The agency of the 
slave, in truth, instead of affording any argument in behalf 
of the existence of his social or civil rights, is but an in- 
stance or illustration of the complete dominion of the 
master; of his entire control over all the powers and fae- 
ulties of the slave; and of his right, consequently, to use 
him as an instrument or medium through which to make 
or execute contracts with third persons.”—Vailey v. Poin- 
dexter, 14 Grattan, 132, 198. 
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In the case just cited, the question of the legal capacity 
of slaves to choose between freedom and slavery under- 
went a most elaborate discussion by eminent counsel, and 
received the fullest consideration from the court; and the 
conclusion attained was, that a bequest of freedom, depen- 
dent upon the election of the slaves to be free, is void, 
because slaves have no legal capacity to make the election. 
To the learned arguments of the counsel, and tlie able 
opinion of Daniel, J., in that case, we are chiefly indebted 
for the line of argument above presented. On that occa- 
sion, the question seems to have received for the first time 
the deliberate consideration which its great importance 
demands; and under these circumstances, the opinion pro- 
nounced is fairly entitled to outweigh a score of cases on 
the opposite side, where the point seems to have been 
rather taken for granted, than expressly decided.—See, 
also, Williamson v. Coulter, 14 Gratt. 394. 

It is said, however, that the trust in this case is not de- 
pendent on the election of the slaves to be free, but is per- 
fect without it; that the election which they are authorized 
to make, is the election to remain in slavery ; and that this 
is prescribed, not.as a necessary step in the execution of 
the trust; but as a:condition by which it may be defeated. 
The argument is, that the testator first creates a valid trust, 
by: directing his exeeutor to remeve the slaves for the pur- 
pose of emancipating them, and then provides, as the con- 
dition which shall defeat it, the election: of the slaves ta: 
remain in slavery. As slaves cannot, by: any voluntary act 
of theirs, defeat a complete, any: more than they can per-- 
fect an incomplete trust, it would follow, if this view of: 
the will is correct, that the condition would be void, be- 
cause impossible, and the trust.would stand unaffected by it.- 

We will not inquire, whether, taking ‘the whole will 
together, it does not appear that the-election of: the slaves 
to be free, is an act essential to the execution of ‘the trust 
in the manner prescribed by the testator.—See Williamson 
v. Coulter, 14 Gratt. 394. For, however that'may be, it is 
vbvious that the trust is made to depend on the election by 
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the slaves of the place to which they are to be removed. 
The direction is, that the executor shall have them “ taken 
to some non-slaveholding State, or to the republic of Li- 
beria, as the said slaves may prefer.’ In trusts of this 
character, the rule cy pres is not adopted or applied; and 
until the slaves are carried, in execution of the trust, to the 
State or-country to which the will directs them to be carried, 
they do net acquire the capacity of freemen, but remain 
subject to the disabilities of slaves—Hooper v. Hooper, 
32 Ala. 673.- 
ff the direction is for the removal of the slaves to a par- 
ticular State, and the execution of the provision becomes 
impossible, from the refusal of such State to admit free 
negroes within its limits, the bequest fails—Nancy v. 
Wright, 9 Trumph. 597; Adams v. Bass, 18 Geo. 130. 
The effect of this will is, that the executor is to take the 
slaves to that one of two named places which they may 
select. Unless they make the selection, the direction fails. 
Unless the executor takes the slaves to a place selected by 
them, he does not take them %o the place directed by the 
testator. The trust cantiot be executed, in the manner 
provided by the will, unless the executor consults with the 
slaves, and is governed, as a matter of legal duty, by their 
will. As their election of the glace to which they shall be 
taken is a condition, the performance of which is essential 
to the execution of the trust in their favor, the making of 
that choice is as much a civit.act-as an election between 
freedom and slavery. The case of Cleland v. Waters, 
(19 Geo. 35,) proceeds upon the idea, that in principle there 
is no difference between the capacity of slaves to choose 
the place to which they shall be taken, and their capacity 
to elect whether they will remain slaves or be emancipated. 
We can perceive no distinction. As the trust cannot be 
executed, according to the directions of the testator, unless 
this condition (the selection by the slaves of the place to 
which they shall be removed) is performed, and as the con- 
dition is one which slaves are legally incapable of perform- 
ing, the trust is void. 
Decree affirmed. 
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GARLINGTON vs. JONES. 
[ MOTION TO ESTABLISIT BILL OF EXCEPTIONS. ] 


1. Contenis of bill of exceptions—Where written documents are men- 
tioned in the bill of exceptions, as constituting a part of it, but are 
neither copied into it, nor described by such identifying features as to 
leave no room for mistakes in the transcribing officer, they cannot be 
regarded as a part of the bill. 

2. Practice on motion to establish bill of exceptions—On motion in the ap- 
pellate court to establish a bill of exceptions, which the presiding 
judge of the primary court failed or refused to sign, (Code, §§ 2554-56, ) 
the point, decision, and facts, as a whole, must be correctly stated in 
the bill; and if written documents are referred to iu the bill, as con- 
stituting a part of it, but are neither copied into it, nor sufticiently 
identified to be regarded as part of it, it cannot be established. 


From the Cireuit Court of Chambers. 
Tried before the Hon. Nat. Cook. 


In this case, the appellant’s counsel made a motion to 
establish a bill of exceptions, which the circuit judge had 
failed to sign within the time required by law; and sub- 
mitted, with the motion, several affidavits as to the correct- 
ness of the bill tendered; while counter affidavits were 
submitted on the part of the appellees, denying its correct- 
ness. The following are extracts from the bill: ‘On the 
trial of this cause, the plaintiff read in evidence to the jury 
a note, as follows: (Here insert the note.) ‘The de- 
fendants then read in evidence the interrogatories and 
answers of B. F. Reynolds, as follows: (Here copy the 
first set of Reynolds’ interrogatories and answers.)” ‘Plain- 
tiff moved to suppress the deposition of said witness, on 
the ground that defendants had taken his deposition a 
second time, which second deposition is as follows. (Here 
copy the interrogatories and answers.)” ‘“ The defendants 
read in evidence the interrogatories and answers of Henry 
Cosmer, as follows: (Here insert the interrogatories and 
answers .of the witness.)” ‘The defendants asked the 
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court to give the following ten charges, each of which the 
court gave. (Here copy the ten charges given at the in- 
stance of the defendant.)” The documents referred to are 
not copied into the bill, nor is any other description of 


them given. 


J. FALKNER, and D. CLopron, for the motion. 
W. P. Cuiron, and 8S. F. Rice, contra. 


STONE, J.—Several papers are mentioned in the bill of 
exceptions, as constituting a part of it, which are not copied 
into it; nor are they described by such identifying features 
as to “leave no reom for mistakes in the transcribing 
oflicer.””’ Under these circumstances, those papers could 
not be regarded as part of the bill of exceptions.— Bradley 
vy. Andress, 30 Ala. 80; Looney v. Bush, Minor, 413; Quig- 
ley v. Campbell, 12 Ala. 58; Branch Bank v. Moseley, 
19 Ala. 222; Stodder u. Grant, 28 Ala. 416. 

[2.] This bemg the case, we are not enabled to knov, 
and to aflirm as a fact, that, on each point presented for 
revision, the bill of exceptions tendered truly states “the 
point, charge, opinion or decision, wherein the court is 
supposed to” [have erred], “with such statement of the 
facts as is necessary to make it intelligible.’—Code, § 2354. 
To put the judge in fault, for refusing to sign the bill of 
exceptions, the facts presented must, as a whole, be cor- 
rectly stated. It is not enough-that, by striking out a part, 
the judge could truthfully have signed and certified the 
balance. This was addressed to his discretion. The ques- 
tion coming before us in the form in which it does, we have 
no authority to establish the bill of exceptions, unless the 
point, decision, and facts, are proved to us to have been truly 
presented to the circuit judge.; not in part, but as a whole. 
Anything short of this, is not a true statement of the points 
and decisions sought to be reviewed. 

Motion refused. 
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WILLIAMS vs. IVEY. 
[ACTION FOR ASSAULT AND BATTERY AND FALSE IMPRISONMENT. ] 


1. Distinction between counts in trespass and case.—The forms of complaint 
prescribed in the Code, (p. 554,) “for assault and battery,” and “for 
false imprisonment,” are both in trespass. 

2. Amendment of complaint after demurrer sustained —Under the Code, 
(§ 2255,) if plaintiff amends his complaint, after the court has sustained 
a demurrer to the original, and proceeds to trial on the amended com- 
plaint, he does not thereby waive his right to assign as error the judg- 
ment on the demurrer, unless the record shows that, in consequence 
of the amendment, he sustained no injury by that judgment. (Over- 
ruling Sheppard v. ‘Shelton, 34 Ala. 652, and limiting Stallings v. New- 
man, 26 Ala. 300, to cases commenced before the Code. ) 

3. Error without injuryin admission and subsequent withdrawal of evidence. 
The erroneous admission of evidence, which is afterwards withdrawn 
from the jury, and which they are expressly instructed by the court 
not to regard for any purpose, is, at most, error without injury. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 


Tuts action was brought by Elijah Williams, against 
Samuel Ivey, to recover damages for an assault and battery, 
and tor false imprisonment. The original complaint con- 
tained two counts, which were identical with those in the 
case of Reason Williams against Ivey, page 244. The 
circuit court sustained a demurrer to the complaint, for # 
misjoinder of counts; holding, that the first count was in 
trespass, and the second in case. The plaintiff then amend- 
ed his complaint, by striking out the first count; and a 
trial was had on issue joined on the plea of not guilty to 
the second count. During the trial, as the bill of excep- 
tions shows, the defendant read in evidence the deposition 
of-one Jordan. The plaintiff moved the court to suppress 
the answer of this witness to the third direct interrogatory, 
on the ground that it was not responsive to the interroga- 
tory, and reserved an exception to the overruling of his 
objection. ‘After the argument to the jury was closed, 
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and the court had charged the jury, the defendant asked 
leave of the court to withdraw from the jury the answer of 
the said Jordan to the third direct interrogatory, and the 
court allowed him to do so; and the court specially in- 
structed the jury, that said answer was withdrawn from 
them, and was no evidence before them, and that they must 
not look to said answer as evidence for any purpose ; to 
which action and ruling of the court the plaintiff also ex- 
cepted.” The sustaining of the demurrer to the comolaint, 
the rulings of the court on the evidence, and the refusal of 
a charge.requested by the plaintiil, are the matters now 


assigned as error. 


J. Keisrer, for the appellant. 
BatngE & NESMITH, contra. 


A. J. WALKER, C. J.—Both counts of the complaint 
were in trespass, as was decided by this court in the kindred 
case of season Williams o. Ivey, at the present term. The 
court erred, therefore, in sustaining the demurrer for mis- 
joinder of counts. 

[2.] This error was not waived, by the plaintiffs amend- 
ing and proceeding to trial. Section 2255 of the Code 
secures the right of assigning the judgment on demurrer for 
error in such a case, unless the plaintiff has sustained no 
injury by the judgment in consequence of the amendment. 
The decision in Stallings v. Newman, (26-Ala. 300,) was 
made in a suit commenced on the Sth December, 1851, as 
we find by consulting the original record; and it was, 
therefore, not governed by the Code. Besides, in that case, 
the plaintilt probably sustained no injury from the ruling 
on the demurrer. Here;-we cannot say that the plaintiff 
has not been injured. There are wrongs which migi.t 
have been redressed under the second count, and yet could 
not have been proved under the first. The decision in 
Sheppard v. Shelton, 34 Ala. 652, was made upon the au- 
thority of Stallings v. Newman, our attention not having 
been called to the provision ef the Code above stated; and 
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we do not regard it as a correct statement of the law as it 
exists since the adoption of the Code. 

[3.] If there was any error in the admission of the answer 
of the witness Jordan to the third direct interrogatory, it 
was cured by the subsequent withdrawal of that evidence 
from the jury, and the explicit instruction of the court te 
the jury, that they must not regard it as evidence, and 
must not look to it as evidence for any purpose.—See the 
cases collected in Shepherd’s Digest, 568, § 8s. 

The question raised by the refusal of the charge asked, 
may not again arise, and we do not deem it necessary te 








pass upon it. 
Reversed and remanded. 





WILLIAMS vs. IVEY. 





| ACTION FOR ASSAULT AND BATTERY AND FALSE: IMPRISONMENT. } 


1. Distinction between counts in trespass and case—The forms of complaint 
prescribed in the Code, (p.554,) “for assault and battery,” and “for 
false imprisonment,” are both in trespass. 

2. Relevancy of evidence in trespass.—In trespass for an assault and bat- 
tery, and for false imprisonment, evidence of an arrest and imprison- 
ment without legal process, or under legal process which is void on its 
face, is relevant and admissible; secus, as to evidence of an arrest and 
imprisonment under process which is not void on its face. 


AppEaL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 





TuE original complaint in thie case ‘was in ‘these words : 

| “Reason Williams . | 
US. ‘The ‘plaintiff claims of the defendant 

Samuel Ivey. 5 twenty thousand dollars, as damages j 

for an assault and battery committed by the defendant on 

the plaintiff, viz., on the 10th January, A. D. 1858. 
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“The plaintiff claims of the defendant twenty thousand 
dollars, as damages for maliciously, and without probable 
cause therefor, arresting and imprisoning. him, the said 
plaintiff, on a charge of larceny, for twenty days, viz., on 
the 10th January, A. D. 1858. Wherefore he brings this 
suit.” 

The defendant demurred to the complaint, for a misjoin- 
der of counts, and the court sustained the demurrer ; hold- 
ing, that the first count was in.trespass, and the second in 
case. The plaintiff then amended his complaint, by strik- 
ing out the first count ; and a trial was had before a jury, 
on issue joined on the plea of net guilty to the second 
¢eount. 

During the trial, as the bill of exceptions shows, the 
defendant proved, in substance, that, on the day specified 
in. the complaint, he and his son, Elijah Williams, while 
riding through the swamp, were stopped by the defendant, 
who was accompanied and assisted by a white man and two 
negroes, were forcibly seized and tied, after a severe strug- 
gle, and were carried before a justice of the peace, before 
whom the defendant preferred against them a charge of 
stealing his hogs, and had a warrant issued for their arrest 
and imprisonment ; and he then proposed to prove the pro- 
ceedings which were afterwards had under the warrant, up 
to the time of his discharge. The court excluded this evi- 
dence, because the affidavit and warrant of arrest were not 
produced ; and after the plaintiff had closed his evidence, 
(the defendant adducing no evidence,) the court excluded 
from the jury, as irrelevant, all the evidence which the 
plaintiff had introduced ; to which several rulings of the 
court the plaintiff excepted. 

The sustaining of the demurrer to the complaint, and 
the rulings of the court on the evidence, are now assigned 


as error. 


J. Ketsrer, for the appellant, cited Sturdevant v. Gaines, 
5 Ala. 435; Ragsdale v. Bowles, 16 Ala. 62; Sheppard v. 
Lurniss, 19 Ala. 760. 
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Barre & NESmITH, contra, cited 1 Chitty’s Pleadings, 
m. pp. 134, 202; 1 Chitty’s Practice, 48 ; Stullings v. New- 
man, 26 Ala. 300. 


STONE, J.—The first count in the original complaint 
isa substantial copy of the form furnished by the Code, 
(page 554,) “for assault and battery,” and is clearly a count 
in trespass. The second count. is a copy of the next suc- 
ceeding form, the caption of which assumes to be “for false 
imprisonment.” The correctness of the ruling of the 
circuit court, ou the demurrer for misjoinder, depends on 
the inquiry, whether the second count is in trespass, or in 
case. The circuit court held it to be a count in case. We 
hold, that it was a count in trespass vi et armis, for. the 
following reasons : 

Lirst—The caption to the form, for false imprisonment, 
indicates the action of trespass, (2 Chitty’s Pl. m, p. 857,) 
and is a very inappropriate designation of an action on the 
case for a malicious prosecution.—2 Chitty’s PL m. p. 600. 

Second—The count contains no words descriptive of an 
arrest under process, or of discharge therefrom, which are 
essential in a complaint for a malicious prosecation.—Lags- 
dale v. Bowles, 16 Ala. 623 Sheppard v. Furniss, 19 Ala. 
760. 

In the two cases cited supra, from 16th and 19th Ala., 
the declarations contained clearer marks of the action for 
malicious prosecution, than the second count in the present 
complaint does ; yet this court ruled each of those counts 
to be in trespass. 

In the trial of the canse, the cireuit court proceeded on 
the opinion, that the second count in the complait, on 
which the trial was had, was a count in case. Hence, that 
court excluded much evideuce of assault and battery, impris- 
onment without process, &e., which was legal evidence in 
an action of trespass v7 et armis. This ruling of the court 
being based on an erroneous judgment as to the form of 
action, it results that the circuit court erred in this partic- 
ular. We need scarcely add, that on a trial in trespass for 
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an assault and battery, and for false imprisonment, testi- 

mony of a prosecution under warrant and arrest, which are 

not void on their face, is not relevant.——Duckworth v. John- 

son, 7 Ala. 578; Crosby v. Hawthorn, 25 Ala. 221. 
Reversed and remanded. | 








STEELE & BURGESS vs. TOWNSEND. 


{ACTION BY COMMON CARRIFR FOR FREIGHT—RECOUPMENT OF DAMAGE 
TO GOODS. ] 


1, Liability ef common carrier for negligence.—A common carrier cannot 
limit his common-law liability by any general notice, but may so limit 
it by a special contract with the shipper; and a bill of lading, given 
by the carrier on the receipt of the goods, and accepted by the ship- 
per. is a special contract within the meaning of this rule; yet sueh 
special contract cannot be pleaded by the carrier, as an exemption 
froin liability for any loss or damage resulting from his own negli- 
gence, , 

. Relevancy ef evidence en question of negligence by common carrier.—In 
an action against a common carrier, to recover damages for injuries to 


tS 


goods shipped by sea, (or where the same matter is relied on as a de- 
fense against an action by him to recover freight,) the fact that simi- 
lar goods, shipped by sea to the port of delivery, usually arrived safe 
and uninjured, would be adinissible evidence against him, as a cir. 
cunstanee tending to show that any damage by breakage was the re- 
sult of negligence on his part; and e converso, the fact that such goods 
usually arrived in a damaged and broken condition, is admissible 
evidence for him, as tending to show that the breakage was not the 

a result of negligence on his part. (Explaining and limiting first head- 

| note in O'Grady v. Julian, 34 Ala. 82.) 

3. Burden of proof on question of negligence by common carrier.—Where 
the bill of lading contains an express stipulation, that the carrier is 
“not accountable for rust or breakage,” proof of injury to the goods 
by breakage nevertheless makes out aj) rima-facie case 0° negligence 
against him; and the onus is then on him to show the exercise of due 
care and vigilanee on his part to prevent the injury; unless the na- 
ture of the injury, or of the goods, of itself furnishes evidence that 
due care and diligence could not have prevented the injury. 
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AppEAL from the Cireuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 
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Tus action was brought by the appellee, to recover ot 
the appellants $82 32, “for freight, primage and average, 
due from said defendants to. plaintiff, uyvon, for, and in re- 
spect of the conveyance of divers goods, merchandize and 
chattels, on board the plaintiff’s schooner 22. W. Tull, from 
the port of Philadelphia to the port of Mobile ;” and the 
complaint also contained a count for work and labor, and 
a count on an aecount stated. The defendants pleaded, 
‘in short by consent, payment, set-off, and non-assumpsit.’” 
On the trial, as the bill of exceptions shows, the plaintift 
read in evidence the bills of lading for the goods, which 
contained a clause in these words, ‘Not accountable for 
rust or breakage ;” and proved the delivery of the goods 
to the defendants in Mobile, and the value of the freight. 
The goods consisted of stoves, kettles, pots, paus, &e. | 
“The plaintiff introduced evidence, also, that. the goods” 
were well stowed, and were not broken or damaged in dis- 





charging them, and that proper care and skill were em- 
ployed in discharging them from the vessel; also, that his 
witnesses had never seen like goods better stowed. The 
defendants’ evidence tended to show, that the cast~iron 
ware, stoves, &e., were much broken upon the vessel, and 
upon the wharf, and before the delivery to the defendants’ 
drays; that the breakage of the goods was equal to the 
amount of the freight claimed ; and that some of the break- 
age, as appeared by the fractures, was very recent, and 
seemed as if it bad been done within an hour. One wit- 
ness, Who had much experience in the business of receiving 
like wares shipped from northern ports, testified, that he 
had never seen a shipment of stoves so badly broken ; while 
other witnesses, also experienced, testified, that there was 
not more breakage than usual in such shipments. The 
plaintiff offered evidence tending to show, that shipments 
of cast-iron and hollow-ware, especially stoves, coming to 
Mobile upon vessels by sea, were usually in a damaged and 
broken condition on their arrival. The defendants objected 
to this evidence, and excepted to its admission against their 
objection. The plaintiff offered evidence, also, without 
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objection, to show that stoves were especially brittle, and 
liable to damage and breakage ; and it was also proved, 
that such wares, unless carefully handled, were liable to 
break, no matter how well stowed. It was in evidence, 
also, that the plaintiff was master of the vessel, a common 
carrier, on which the goods were shipped ; but there was 
no evidence to show any special contract for the carriage of 
the goods, other than the bills of lading, which were ad- 
mitted to be genuine.” 

“The court thereupon charged the jury, (among other 
things,) that if the goods mentioned in the bills of lading 
were of a brittle nature, and very liable to rust and break- 
age in the transportation and laudling, then the exception 
in the bills of lading, ‘not accountable for rust or break- 
age,’ was, to some extent, valid in favor of the plaintiff: 
that, notwithstanding that clause in the bills of lading, the 
plaintiff was bound to use the highest degree of diligence, 
aecording to the nature of the goods, to avoid damage to 
them ; but, that if, after using such diligence, and taking 
the greatest care, they were broken without any neglect or 
want of care on his part, then, under his bills of lading, he 
would not be liable in damage for such breakage, nor would 
the same be a defense or bar to his right to recover freight. 

“The defendants excepted to this charge, and then asked 
the court to charge the jury— Ist, that if there was no 
other evidence of a special contract or agreement, than the 
words ‘not accountable for rust or breakage’ in the bills 
of lading, these words did not show such a special contract 
between the carrier and the shipper as would limit the re- 
sponsibility of the former as to breakage; 2d, that if the 
goods were in good order when received by the plaintilf in 
Philadelphia, and in bad order when landed in Mobile, the 
plaintiff could only discharge himself by showing that he 
had not been negligent, and had taken that care which the 
nature of the articles required, from the time he received 
them in good order in Philadelphia, until he delivered them 
to the defendants in Mobile.’ The court refused to give 
these charges as asked, and the defendants excepted to their. 








i 
i 
) 


2500 ———s—s—ss ALABAMA. 


Steele & Burgess v. Townsend. 











refusal ; but the court did give the second charge, after in- 
serting the word unusually before the words bad order ; to 
which qualification the defendant also excepted.” 

The several rulings of the court to whieh, as above stated, 
exceptions were reserved, are now assigned as error. 


R. B. ArMIsTeaD, for appellants.—1. The eireuit court 
erred in the admission of the evidence excepicd to. 
O'Grady v. Julian, 34 Ala. 88: Gilmer ce. City Conicil, 
26 Ala. 665; Hubbard .v. Railroad Uo., 39 Maine, 506, nd 
cases cited, . 

2. It has been generally held in this country, tiat a 
commou carrier cannot limit his responsibility by a general 
notice, but may so limit it by a special contract. —1 Sin tii’s 
Leading Cases, 325-6 ; 1 Parsons on Maritime Law, 1773 
19 Wendell, 234: 9 Watts, 87; 5 Rawle, 179; 6 ITow. 
U.S. 344-82; 2 Kelly, 349; 16 B. Monroe, 643; 2 Kent’s 
Com. (Sth ed.) 820, and note. The insertien of a particu- 
lar clause in the bill of lading, which is the.act of the car- 
rier himself, does not amount to a special contract, unless 
the assent of the shipper is clearly shown.—1l Newberry’s 
Adm. 464; 6 Johns. 170-S0 3.6 How. 382. 

3. If the carrier received the goods in geod order, and 
delivered them in bad arder, the ons was on him to excuse 
himself by proof of due eare and diligence. —L Newberry’s 
Adin. 464, 5055 9 Rich. 201 ; 12 Howard, 272-80. 


A. R. MAnnina, contra.—1. A common carrier may, by 
special contract with the shipper, linit his responsibility 5 
and the bill of lading is the proper evidence of such special 
contract.—Angell on Carriers, §§ 220, 221, 223, 225, 233, 
159, 166; Edwards on Bailments, 468 ; 6 How. U.S. 352 5 
1 Kernan, 486, 491-2; 4 Sandf. 141; 4 Taunton, 126; 
6 Porter, 131; 31 Ala, 506. 

2. It being shown that the damage to the goods resulted 
from the cause specially exeepted, the onus is on the shipper 
to show negligence on the part of the carrier—Angell on 
Carriers, §§ 61, 276 ; Story on Bailments, § 575; 5 B. & 
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Cr. 3263 11 Metcalf, 461; 28 Ala. 412; 34 Ala. 174. 
3. The evidence objected to was relevant and proper. 

Donnell v. Jones, 17 Ala. 695 ; Ingram v. Lawson, 87 Eng. 

Com. L. 360. 





R. W. WALKER, J.—1. Whatever doubts may at one 
time have been entertained on the subject, it is now well 
settled, that, although a common carrier cannot limit the 
liability which the common law devolves on him by any 
gencral notice, he may do so by special contract with the 
shipper.—Dorr v. N. J. Steam Nav. Co., 1 Kernan, 490-91; 
S. C., 4 Sandf. Sup. Ct. R. 141-2; N.d. Steam Nav. Co. v. 
Merchants’ Bank, 6 Howard, 3-2; Ang. Carriers, §§ 220, 
221, 225, 233; 1 Parsons on Contr. 203-4. And it seems 
to be cons‘dered, that a bill of lading, given by the carrier 
on receipt of the goods, and accepted by the shipper, is a 
special contract between the parties, within the meaniug of 
this rule-—Dorr ev. N. J. Steam Nav. Co., 1 Kernan, 486, 
491; Edwards on Bailments, 468; Swindler v. Hilliard, 
2 Richardson, 303; Stery on Bailments, § 550. Yet such 


contract, limiting his common-law responsibility, cannot be 


pleaded by the carrier as an exemption for any loss or dam- 
age resulting from his own negligence.—N. J. Steam Nav. 
Co. v. Merchants’ Bank, 6 Howard, 144; Dorr ce. Steam 
Nar. Co., 4 Sandf. 136; Sevindler v. Hilliard, 2 Rich. L. 2863 
Baker v. Brinson, 9 Rich. L. 2013 Davidson v. Graham, 
2 Ohio St. R. 1313; Graham v. Davis, 4 Ohio St. KR. 3623 


Merriman ve. Brie Mary Queen, 1 Newb. Adm. kh. 464; 
o v ? % 


1 Parsons’ ‘Mar. L. 179, note. 
2. As the exeeption contained in the contract did not 


. have the effect of relieving the plaintiff from liability for 


any * breakage” which was the result of his negligeuce, it 
foliows, that evidence tending to show that the breakage 
complained of was not the result of the plaintiffs negli- 
gence, was admissible in his behalf; and we hoid, that, 
for this purpose, it was competent for the plaintilf to show, 
that articles similar to those specified in the bill of lading, 
coming to Mobile upon vessels by sea, were usually in a 
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damaged and broken condition on their arrival. If such 
articles, when shipped by sea, usually arrived. uninjured, 
this would be a circumstance tending: to show that the 
“breakage,” when any did occur, was the result of negli- 
gence on the part of the carrier. The contrary proof would 
have a contrary tendency.—See Ingram vo. Lawson, 37 Eng. 
Com. Law. R. 350-1; Donnell v. Jones, 17 Ala. 690, 695. 

The decision of this court in O'Grady v. Julian, (34 Ala. 
88,) is relied on by the counsel for appellant, as in conflict 
with the opinion here expressed. It is possible that, in the 
ease just cited, the court may have placed an improper 
construction upon the language of the bill of exceptions. 
But the evidence which was there held to be inadmissible, 
was understood -by the court as relating to the usual profits 
made by particular establishinents in the neighborhood, and 
not as referring to the average per-centage of profit realized 
by siuilar establishments in the neighborhood. The decis- 
ion was intended to apply, and must be confined, to cases 


. in which it is proposed to prove the profits of particular 


establishments—that is, to take individual instances, and 
prove the usual profits of each,—the effect of permitting 
which would be, to nullify the issues indefinitely. 

3. The difficult point in the case arises upon the charge 
which was asked by the defendants, and which the court 
refused to give. 

In reference to special agreements, limiting the carrier’s 
responsibility, Nelson, J., in.delivering the opinion in New 
Jerscy Steam Nav. Co. v. Merchants’? Bank, (6 Howard, U. 
S. 384,) uses this language: “ The owner of goods, by enter- 
ing into the contract, virtually agrees that, in respect. to 
the particular transaction, the carrier is not regarded as in 
the exercise of his public employment, but as a private 
person who incurs no responsibility beyond that of a bailee 
for hire, and answerable only for misconduct or negli- 
gence.’’—Scee, also, 4 Sandf. Sup. C. R. 145 5. 1 Kernan, 493. 
And it has been heid on several occasions, that, although a 
special contract, qualifying a carrier’s responsibility, does 
not exempt him from liability for loss resulting from . his 
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negligence; yet that, in such case, the burden of proving 
negligence is on the shipper.—Authorities supra; Clark v. 
Barnwell, 12 Howard, U. 8. 280; Haunt v. The Cleaveland, 
6 McLean, 26; S. C., 1 Newb. 222-8; Brig Mary Queen, 
1 Newb. 464; see 1 Parsons’ Mar. Law, 150-1; Ang. Carr. 
§§ 61, 276. ' 

On the other hand, and in cases in which the question 
received the most thorough consideration, it has been 
decided, that where there is a special contract, limiting the 
carrier’s responsibility, the onus of showing, not only that 
the cause of the loss was within the terms of the exception, 
but also that there was no negligence, is on the carrier.—- 
Swindler v. Hilliard, 2 Rich. L. R. 286; Baker v. Brinson, 
9 Rich. L. 201; Davidson v. Graham, 2 Ohio St. R. 131; 
Graham v. Davis, 4 Ohio St. R. 362; Camden & Amboy 
hk. LR. Co. v. Baldauf, 16 Penns. St. R. 67; 2 Greenl. Ev. 
§ 219. 

Without adopting this rule in the terms in which it is 
here stated, we think it is so far true in the present case, 
that an injury by “ breakage” to the articles shipped is not 
brought within the terms of the exception, unless it is alse 
shown that the “ breakage” was not the result of the negli- 
gence of the carrier. In other words, the exception in- 
cludes only such breakage as care and diligence could not 
prevent; and the injury is not within the exception, until it 
is shown that it occurred notwithstanding the exercise of 
such care and diligence. It is not strictly accurate to say, 
that the onus is on the carrier to show, not only that the 
cause of loss was within the exception, but also that he 
exercised due care. The correct view is, that the loss is 
not brought within the exception, unless it appears to have 
occurred without negligence on the part of the carrier; 
and, as it is for the carrier to bring himself within the 
exception, he must make at least a prima-facie showing 
that the injury was not caused by his neglect. 

It is a mistake to suppose that, by the insertion of such 
an exception as is found in this bill of lading, the character 
of the employment is changed. The party receiving the 
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goods still remains, notwithstanding this feature of the 
contract, a common carrier: his liability only, to the ex- 
tent of the exception, is diminished. “In all things else, 
the very same principlies apply. Care and diligence are 
still elements of the contract, and ‘strict proof’ is properly 
required, before any exemption may be claimed.”—9 Rich. 
203. 

In most cases of bailment, the bailee is chargeable, not 
by the delivery of the goods, but by reason of negligence. 
Hence, in the case of ordinary bailments, the general rule 
is, that to hold the bailee responsible, negligence must be 
alleged and proved; though some courts have considered 
that the bailee should be held to proof of the facts and 
circumstances under which the loss oecurred.—Clarke 
v. Spence, 10 Watts’ R.335; Logan v. Mathews, 6 Barr, 417; 
Swindler v. Hilliard, 2 Rich L. 305-6. But in relation to 
common carriers, the rule is, that, in all cases of loss, the 
onus probandi is on the carrier to exempt himself from lia- 
bility; for, prima facie, the law imposes the obligation of 
safety upon him. Consequently, the owner is bound to 
prove no more than that the goods were delivered to the 
carrier, and that the latter had not delivered them to the 
consignee. These facts constitute prima-facie evidence of 
negligence or misconduct.—Angell Carr. § 202; Story 
Bailm. § 529. 

By the common law, the carrier is responsible for all 
losses, except such as result from the act of God, or the 
public enemy. Hence, his liability is not confined to such 
losses as are the consequences of his‘own uegligence, or 
want of skill. He is liable for losses by accident, mistake, 
and numerous unavoidable occurrences, not falling under 
the head of acts of God or the public enemy, and against 
which it is not within the reach of human vigilance or fore- 
sight to provide. For losses occasioned by the wrongful 
acts of third persons, by accidental fires, by robbery, or by 
the violence of mobs, which neither the carrier nor his 
agents can resist, or by any vigilance avoid, he is respon- 
sible.-—1 Smith’s L. C. 315; 2 Ohio St. R.137. The lia- 
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bilities of a Common carrier are thus distinguished into two 
Clusses : the one, a liability for losses by neglect, which is 
the liability of a bailee; the other, a liability for losses by 
aeetdent, of other unavoidable occurrence, which is the 
Rability ef aninsurer. In Liley v. Horne, (5 Bing. R. 217,) 
Best, C. J., uses this language: ‘ When goods are delivered 
to‘a carricr, they are usually no longer under the eye of 
the owner; he seldom follows, or sends any servant with 
them, tu the place of their destination. If they should 
be lost or injured by the grossest negligence of the carrier 
or his servants, or stolen by them, or by thieves in collusion 
with them, the owner would be unable to prove either of 
these causes of loss. His witnesses must be the earrier’s 


servants; and they, knowing that they could not be con-’ 


tradicted, would excuse their masters and themselves. To 
give due security to property, the law has therefore added 
to that responsibility of a carrier which immediately arises 


out of his contract to carry for a reward—namely, that of 


taking all reasonable care of it—the responsibility of an 
insurer, From his liability as an insurer, the carrier is only 
to be relieved by two things, both so well known to all the 
country when they happen, that no person would be so 
rash as to attempt to prove that they had happened when 
they had net; namely, the act of God, and of the king’s 
enemies.” 

On grounds of public policy, the courts have manifested 
a disposition to construe any new exceptions to the liability 
of a common carrier, strictly against him.—Atwood v. Trans- 
portation Company, 9 Watts, 87. Without the exception, 
the carrier would be liable as an insurer, for a loss from the 
specified cause ; and the only legitimate effect of the excep- 
tion is, to relieve the carrier from this extraordinary respon- 
sibility for a loss which could not have been prevented by 
proper care and diligence on his part. When, therefore, a 
carrier, as in this case, provides against accountability for 
“rust or breakage,” the proper construction of the excep- 
tion is, that the carrier is not to be held liable as an insurer 
for “rust or breakage” which occurs without negligence 
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on his part; but that he remains, as before, responsible for 
any injury of the kind mentioned, if caused by his failure 
to exercise the degree of care which the law demands of 
every common carrier, in respect of the goods cominitted 
to him. The making of such exception does not change 
the character of the employment, or the rules of evidence 
before applicable to the subject. Hence, a prima-facie 
case of negligence is made out against the carrier, by show- 
ing that the goods were delivered to him, and that he has 
either not delivered them at all, or has delivered them in 
an injured condition. 

Where a carrier seeks to bring a loss within the common- 
law exception of “an act of God,” he cannot throw upon 
the employer the burden of proving or inferring negligence 
or defective means in the carrier, until he has shown the 
intervention of such an extraordinary, violent and destruc- 
tive agent, as by its very nature raises a presumption that 
no human means could resist its effect.—1 Smith’s L. C. 
(5th Am. ed.) 318 ; Coosa R. ‘Co. v. Barclay, 30 Ala. 128-9 ; 
Stecle v. McTyer, 31 Ala. 676. “The true view is, not that 
the carrier discharges his liability by showing an act of 
God, and is then responsible, as an ordinary agent, tor neg- 
ligence ; but that the intervention of negligence breaks 
the carrier’s line of defense, by showing that the injury or 
loss was not directly caused by the act of God, or, more 
correctly speaking, was not the act of God.”—1 Smith’s 
L. C. 319. 

In like manner, the exception of ‘perils of the sea,” and 
“dangers of the river,” means such as camot be avoided by 
the exercise of that discretion and care, which the law 
requires of common carriers; and to ascertain whether a 
loss falls within the exception, it must be inquired, 
whether the accident could have been prevented by the 
exercise of proper foresight and diligence—1 Smith’s L. 


“C. 8163; Welliams v. Branson, 1 Murphy, 417; Marsh & 


Houren v. Blithe, 1 N. & McC. 1703; Jones v. Pitcher, 3 St. 
& P. 136,171. Thus, where goods were received on board 


-a steambeat, and the bill of lading contained an exception 
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of “danger sof the river ; 





” and the loas was occasioned by 


the boat’s striking on a sunken rock; it was held incumbent 
on the carrier to prove that due diligence and proper skill 
were used to avoid the accident.— Whiteside v. Russell, 
SW. & S. 44. 

The same principle must apply to the present exception. 
The proof of injury makes a prima-facie case of negli- 
gence against the carrier ; and he does not bring the injury 
within the exception, until he shows the exercise of due 
vigilance on his part to prevent the injury ; unless, indeed, 
the nature of the injury, or of the property, be such as:to 
furnish, of itself, evidence that due care and diligence could 
not have prevented the injury. 

There is no hardship in such a rule, and many strong 
reasons unite to commend it to our approval. It is of the 
utmost importance to the commerce of the country, that 
carriers should be held to a strict accountability. On this 
subject, we concur in the remark of Chief-Justice Gibson, 
that, ‘though it is, perhaps, too late to say, that a carrier 
may not accept his charge in special terms, it is not too 
late to say, that the policy which dictated the rule of the 
common law requires thet exceptions to it be strictly inter- 
preted, and that it is his duty to bring his ease strictly 
within them.”—9 Watts, 87. This is especially so in 
reference to exceptious inserted in bills of lading. Goods 
are commonly sent by the owner to the earrier’s place of 
business, where they are received, and the bill of lading 
made out by the carrier, or his clerk. It is often not seen 
by the owner, until it is too late to insist on a change in 
the terms. These considerations have induced one eminent 
judge to say, that the better rule, perhaps, would be to 
treat all such provisions in bills of lading as void, unless 
inserted by the express consent of the employer.—Black, 
C. J., in Chouteaux v. Leach, 1S Penn. 233. 

One result of the introduction of steamboats and railroads 
s, that common carriers have, to a great extent, taken ex- 
clusive possession of the public thoroughfares of the coun- 
try, and have it in their power to impose their own terms 
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upon the owners of goods, who, indeed, have no choice but 
to employ them. The owner accepts the conditional bil 
of lading, because he cannot well help it. He must have 
his goods carried, and he sees that the carrier will refuse to 
take them, unless the prescribed terms are accepted. The 
owner seldom accompanies his property, and, in case of 
loss or injury, however gross the negligence may be, is un- 
able to prove it, without relying upon the servants of the 
carrier, —the very persons, generally, by whose negligence 
(if there was negligence) the goods have been lost ; whose 
feelings, wishes, aud interests, are all against the owner, 
and who are, as a general rule, only too ready to exculpate 
themselves and their cmployer. Of the manner of the 
loss, the owner is, generally, entirely ignorant, while the 
carrier and his servants may be reasonably supposed to be 
fully advised in regard to it; and “that is a sound rule, 
which devolves the onus on him who best knows what the 
facts are.” 

The result of what has been said is, that if the goods 
were in good order when received by the plaintiif in Phila- 
delphia, and in bad order from “breakage” when delivered 
in Mobile, it devolved upon the carrier to show that proper 
diligence and skill were exercised ta prevent the injury ; 
unless, as before remarked, it appears that the natuie of the 
injury, or of the property, is such as to show, of itself, that 
due care and diligen-e could not have prevented the injury. 
The charge asked should have been given. | 

Judgment reversed, and cause remanded. 





McGEHEE vs. MAHONE. 
([DETINUE FOR SLAVES. } 


1. Admissibility of subsequent deolarations explanatory of admissions.— 
Plaintiff having proved, that the slaves in coutroversy were not 
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included by the defendant in the schedule of his taxable property. 
which was rendered to the assessor ou oath, and were included in the 
schedule of the plaintiff's property, which was given in at the same 
time by his son, in the defendant’s presence; the defendant cannot be 
allowed, tor the purpose of rebutting the presumption arising from 
this evidence, to prove that he afterwards corrected his schedule, and 
what reasons he then assigned to the assessor for his former conduet; 
and the fact that, when first giving in his schedule, ‘he asked leave of 
the assessor to correct any mistake, and said something about getting 
advice,” does not affect the principie. 


2. Admissibility of party's declarations as evidence for him. —The declara- 


tions of a party are, prima facie, not admissible evidence for him; 
and the fact that a witness, when cross-examined, “for the sole pur- 
pose of contradicting him,” touching his own declarations at a par- 
ticular. time and place, states, “that he cannot answer the question 
without giving the declarations of the defendant made at the same 
time,” is not, of itself, sufficient te show errer in the exclusion of the 
defendant’s declarations. 

3. Bailor’s right to terminate bailment.—If the bailor of slaves, when de- 
livering possession to the bailee, declares that he gives or lends them 
to her, “bnt subject to his call at any time,” his right to terminate the 
bailment, and reclaim the slaves, is pot necessarily limited to the life. 


time of the bailee. 


AprraL from the Cireuit Court of Butler.. 
Tried before the Hon. Nar. Cook. 


Tus action was brought by Thomas Mahone, against 
Augustus McGehee, to recover several slaves, together with 
damages for their detention. It. appeared. from the evi- 
dence on the trial, that the slaves had-onee belonged to the 
plaintiff, and had been either given or loaned by him to 
his daughter, who married the defendant in April, 1856, 
and died about. one year afterwards, leaving an infant child, 
who also died before the comimencement of the suit. The 
defendant’s evidence conduced to show, that the plaintiff 


gave the slaves to his daughter, by parol, some time before . 


her marriage, and afterwards retained them, under a con- 
tract of hiring, uutil the close of the year 1856, when he 
sent them to the defendant’s house ;,while the plaintiff's 
evidence tended to show, that he delivered the slaves to 
the defendant, after his marriage with plaintiff’s daughter, 
under a loan or bailment, and declared at the time, “that 
he gave or loaned them to defendant’s wife, but subject to 


his call at any time.” 
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“The plaintiff proved, that, after the death of the de- 
fendant’s wife, his son and the defendant went together to 
the tax-assessor, to give in their taxes, and had some con- 
versation between them as to giving in the slaves in con- 

“troversy ; that the defendant did not give in said negroes 
to the a-sessor as his property, and swore to his schedule of 
taxable property ; that said negroes were given in at the 
same time by plaintiff’s son, in defendant’s presence, as the 
property of the plaintiff; and that the defendant remarked, 
when he gave in his list, that he had intended to give in 
said negroes, but that plaintiff’s son had relieved him of 
that. It was further shown, that defendant and plaintiff's 
son then left the assessor, and went home, and did not 
again return together to the assessor. It was shown, how- 
ever, that the defendant, at the time of giving in his taxes, 
asked leave of the assessor to correct any mistake, and said 
something about getting advice. To rebut the presump- 
tion arising from his failure thus to give in said slaves to 
the assessor, the defendant offered to prove, by the assessor, 
that on the same day he gave in his taxes, but on another 
occasion, he corrected his tax-list, by giving in said slaves 
as his own. The court rejected this evidence, at the 
instance of the plaintiff, and the defendant excepted. The 
defendant further offered to prove, for the purpose of rebut- 
ting the said presumption, that he said to the assessor as 
aforesaid, (the plaintiff not being present,) that the reason 
why he did not give in said negroes in the first instance, 
and asked leave to correct his list, was, that he wished to 
see one Morrison, (who had heard plaintiff say, before his 
daughter married the defendant, that said negroes were the 
property of his daughter, and that he was paying hire for 
them,) that he had seen said Morrison, and that Morrison 
had stated what plaintiff had said about the negroes. The 
court refused to permit this proof to be made, and the de- 
fendant excepted.” 

“The plaintiff introduced one William F. Mahone as a 
witness, who testified to declarations of the defendant, after 
the death of his wife, as to the ownership of the said 
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negroes, and in disparagement of his title, made on the day 
of giving in the tax-list. On cross-examination of said 
witness, and for the sole purpose of contradicting him, the 
defendant proposed to ask him, what he (said witness) had 
said to one Morrison, at said Morrison’s store, three or 
four days after the tax-list was made, as to the declarations 
of the defendant he had proved on the day of giving in 
their taxes ; and the court sa‘d, that the question might be 
asked. The witness stated, that he could not answer the 
question, without giving the declarations made at that time 
by the defendant, who was present with him and Morrison ; 
and the court said, that the declarations of the defendant 
could not be given; to which the defeudant excepted.” 

“The defendant asked the court to charge the jury, that 
if they found, from the evidence, that there was no valid 
gift of the slaves before the marriage of plaintiff’s daughter 
with detendant ;. and that the plaintiff said to the defe ndant, 
at the time the negroes were delivered into the defendant’s 
possession, that he gave or loaned them to defendant’s wife, 
but subject to his call at any time ; and that he uever did 
eall for them, or make them subject to his order, during 
the life-time of the defendant’s wife,—then the plaintiff 
eould not recover in this action.’ The court refused this 
charge, and the defendant excepted to its refusal. 

The rulings of the court on the evidence, and the veleaid 
of the charge asked, are now assigned as error. 


Warts, JupGE & JACKSON, for appellant.—1. The case 
of Traun v. Keiffer and Wife, (31 Ala. 136,) is conclusive 
the first two assignments of error. Pearsall v. Me- 
Cartney, (28 Ala. 110,) cited for the appellee, is opposed to 
the current of authority —1 Dan. Ch. Pr. 455, note 1; 
t Phil. Ev. 359; 1 Paige, 124. 

2. The proper predicate was laid to impeach the witness 
Mahone ; and if his declarations were competent evidence 
fur that purpose, the declarations of the defendant, consti- 
tuting a part of the same conversation, thereby became 
competent also. The declarations of defendant, in such 
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case, stand on the same footing with the deel:rations of 
third persons, which are always received, though mere 
hearsay ; and to exclude such declarations, whether made 
by a party or by a third person, would, m most eases, 
deny the right to impeach a witness by proof of contra- 
dictory statements. 


D. W. Barxe, with Gotptruwarre, Rice & SEMPLE, 
conira.—1t. The corrected tax-list was the best evidence to 
prove the correction, and should have been produced, or Its 
absence accounted for, before the same fuct could be proved 
by the assessor.—Smith v. Armistead, 7 Ala. 698; Cole vz 
Spann, 13 Ala. 537; Ware v. Roberson, 18 Ala. 105. 

2. The defendant’s subsequent declarations to the as- 
sessor, formed no part of the transection proved by the 
plaintiff, and were not made in the plaintiffs presence. 
Stewart ev. Sherman, 5 Conn. 244; Ogden v. Peters, 15 Bar 
bour, 562; Hoberts v. Trawick, 22 Ala. 493°; Smith v. Cure- 
ton, 31 Ala. 652. That the defendant, when giving in his 
tax-list, asked or reserved the right to eorrect mistakes, 
makes no difference in the application of the principle; he 
had the rigl to correct mistakes, without such reservation. 
The ease of an original and amended bill in chancery is 
analogous.— Pearsall v. McCartney, 28 Ala. 110. 

3. The proper question was not asked to impeach the 
witness Mahone.—! Greenl. Ev. 514. If the question had 
been proper, non constat that the defendant was injured by 
the ruling of the court, sinee the reeord does not show that 
the declarations of the witness were excluded. The decla- 
rations of the defendant were, at least prima facie, incom- 
petent evidence for him; and it was incumbent ov him to 
show some special circumstances which justified their ad- 


mission. . 


A. J. WALKER, C. J.—A party cannot counteract ad- 
missions, proved to have been made by him, by evidence of 
posterior declarations, made on a different eecasion.— Pear- 
sell v. McCartney, 28 Ala. 110, 126; Roberts v. Trawick, 























a 


ee 


a rind SO ag MRIS i a 











JANUARY TERM, 1861. 263 





McGehee v. Mahone. 





22 ib. 490-494; Lee v. Hamilton, 3 ib. 529. The declara- 
tions, the exclusion of which is the subject of the second 
exception, manifestly fall within this rule, and were prop- 
erly held inadmissible. 

sut it is claimed that the act, for the rejection of the 
proof of which the defendant made the first exception 
named in the bill of exceptions, must be exeluded from 
the operation of that rule. The pluiintiff proved, that 
defendant was present when the plaintiff’s son gave in the 
slaves in controversy, to the tax-assessor, as the taxable 
property of the plaintiff; and that the defendant did not 
include the slaves in the list of taxable property rendered 
by him. It appeared, however, that on that occasion, the 
defendant said, ‘that he had intended to give in the slaves 
in coutroversy as his property, but plaintiff's son had 
relieved him of that; and, also, that the defendant asked 
leave of the assessor to correct any mistake, and spoke of 
getting advice. The defendant prcposed to prove that, 
aiterwards, on the same day, he give in to the assessor the 
said slaves:as his taxable property. If the proposed evi- 
dence ought to be excepted from the general rule, it is upon 
the ground, that the defendant qualified his conduct, and 
weukened the admission to be argued from it, by saying 
that he had intended to give in the slaves as his property. 
but was relieved of it by the plaintiff’s son, and asking 
leave to correct any mistake. That the defendant so quali- 
fied and explained his d clarations and conduct at the time, 
as to greatly lessen the weight of the argument against him 
to be drawn therefrom, cannot justify him in giving in 
evidence a subsequent act or declaration, adding torce to 
the quatilication or explanation already made, or relieving 
himself from the previous admission. The defendant ob- 
tained the advantage and full benefit of his explanation or 
qualification, in lessening or destroying the influence of the 
admission. The fact that he asked leave to correct any 
mistake, did not entitle him to prove that he subsequently 
acted differently. Every complainant in chaneery files his 
bill, having a right to correct mistakes in the original bill 
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by an amendinent; yet it has been decided, that when an 
original bill is offered in evidence, in another suit, against 
the complainant, he cannot. counteract the admissious of 
the original bill, by introducing the amendment.— Pearsall 
v. McCartney, 28 Ala..110.. ff a party makes an adinission, 
with a request of permission:to- correct any mistake in the 
admission, the jury are to consider the effect of his request 
of permission to correct. mistakes in determiuing the weight 
ot the admission ; but he cannot be allowed to prove sub- 
sequent declarations or acts, for the purpose of relieving 
himself of the force of the admission. 

[2.] The appellant, for the purpose of discrediting his 
adversary’s witness, interrogated him as to declarations 
made by him, (the witness) at a designated time and place, 
and toa given person. The witness asserted, that he could 
not answer. the question, without giving the declirations 
of the defendant, who was present at the time when the 
declarations of the witness were made. The court said, 
that the declarations of the appellant could not be given in 
evidence;- and‘ to this denial by the court of the adinissi- 


bility of the. appellant’s declarations there was an excep- 


tion. It is clear, that the appellant’s deelaratious were, 
prima facie, inadmissible as evidence for him. It therefore 


devolved upon him, as a preliminary to their admission, te. 


show how they could be made competent evidence by other 


facts.— shields & Watker v.. Henry & Mott, 31 Ala. 53.. 


The court. had nothing before it, tending to relieve those 
declarations of their inadimissible character, save the single 
fact, that the witness said he could not answer the questions 
requiring a statement of the declarations made by himself, 
unless he also gave the declarations made by the appellant 


on the same occasion. It might have been, that the ap-. 


pellaut’s declarations were so intermingled and connected 
with those of the witness in the same conversation—for 
example, in the form of questions by one, and answers by 
the other—that it would be impossible to understand the 
declarations of the witness, except when viewed in con- 


nection with those of the appellant. But that state of, 
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things is not satisfactorily shown, simply by the statement 
of the witness, that he could not give his own declarations 
without giving the defendant’s. The court, which is the 
judge of the showing preliminary to the admission of evi- 
dence prima facie illegal, could not safely or properly aet 
upon such a statement of the witness. In doing so, it 
would have substituted the judgment of the witness for its 
own, upon the question, whether the declarations of the 
appellant and the witness were so connected that the latter 
would be unintelligible without the former. Besides, the 
statement of the witness, giving no reason why he could 
not give his own declarations without those of the appel- 
lant, was-of such ambiguous and doubtful character, that 
no inference of the requisite fact could be safely predicated 
upon it.—Scofl v. Coxe, 20 Ala. 294; Humphreys v. Brad- 
Jord, 32. Ala. 500. If there were facts which would have 
shown the admissibility of the declarations in question, 
they should have been brought to the notice of the court. 
Upon the facts disclosed by the bill of exceptions, we can- 
not affirm that the court erred in deciding that the declara- 
tions were inadmissible. 

[3.] There was no error in the refusal to charge as re- 
quested by the appellant. If the plaintiff accompanied 
the delivery of the negroes with the declaration, “ that he 
gave or loaned them to the defendant’s wife, but subject to 
his call at any time,” his right to terminate the buailiment, 
and reclaim the negroes, would not necessarily be restricted 
to the life-time of the bailee. 

Judginent aflirmed. 





JACK er at. (SLAVES) vs. DORAN’S EXECUTORS. 


[STATUTORY SUIT FOR FREEDOM. ] 


1. Validity of bequest of freedom to slave.—In this State, a direct bequest 
of freedom to slaves is void, unless their cinancipation is wautiomzed 
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by some special legislative provision; and where the testator is au- 
thorized, by a special sta‘ute, to emancipate his slaves at his discre 
tion, but is required, as a condition precedent, previously to convey a 
certain quantity of land to the judge of the county court, in trust for 
their use, as a security that they shall not become a public charge, a 
devise of the land to the slaves themselves, in a will whieh is not suf- 
ficiently attested to pass real estate, is not a substantial compliance 
with the statute, and the bequest and devise are both void. 


Apprat from the Circuit Court of Jackson. 
The record does not show the name of the presiding 
judge. 


Tis action was instituted by the appellants, who were 
the slaves of James Doran, deceased, in his life-time, and 
who sued by their next friend, against the executors and 
heirs-at-law of said Doran. The plaintiffs claimed their 
freedom under two special acts of the legistature of Ala- 
bania, which were made exhibits to their petition, and 
under the will of said. Doran, which was admitted to pro- 
bate, in November, 1840, as a will of personal property 
only, being attested by but two witnesses. 

The first act of the legislature, entitled ‘An act to au- 
theorize James Doran to emancipate certain skives therein 
named,” approved January 20, 1832, was in these words’: 
“Be it enacted,’ &e., “that James Doran, of Jackson 
county, be, and he is hereby, authorized to (to take effeet 
at his discretion) ematicipate and set free slaves of the fol- 
lowing vames—viz., Sally, Annie, Jack, Catsy, Davy, Eine- 
line, Eliza, Jane, Nancy, Amanda, Jerry, and Polly 3 pro- 
viecd, lie shall previously convey to the judge of the 
county court of said county, and his suceessors, six hun- 
dred and forty acres of land, on which he now resides, or 
lands equal in value thereto, in trust forever, for the use of 
said slaves, as security that they shall not become charge- 
able on any city, county, or town in this State.’ The 
other act, which was approved January 5, 1835, and en- 
titled An act supplemental to” to the former, authorized 
said Doran to emancipate two other slaves, Jim aud Esther 


by name, upon tie condition mentioned in the previous act. 
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The 2 clause of said Doran’s will, ‘under which the plaintiffs 
asserted their claim to freedom, was as follows: “At the 
death of my wife, Linny Doran, I give and bequeath unto 
my negro slaves which I now have at home with me,” 
(specifying by name all the slaves mentioned in the two 
acts of the legislature, and their children,) “and ali future 
increase of their families, their freedom ;. provided, they be 
obedient servants to my wife during the whole of her nat- 
ural life-time,” &e. “And,.as the law obliges the owners 
of slaves to give security before they can set them free, so 
that they may not become a public charge, [eave to them, 
for that purpose, the whole of my -tract of land on which 
I now live, to be divided in the following manner,” &e. 

The suit was instituted in. September, 1858. The peti- 
tion alleged, that the widow of said Doran died in 1851 ; 
that the plaintifls were afterwards carried into Tennessee. 
by some of the defendants, against whom the other detend- 
anis had there instituted legal agree for their recov- 
ery ; and that the plaintiffs were still in Tennessee when 
their petition was filed. The cireuit court sustained a de- 
murrer to the petition, and its judgment is now assigned 
as error. 


IT. Cox, for appellants. 
P. Turney, contra. 


Rh. W. WALKER, J.—James Doran, by his will, wiich 
was executed in this State, made a direet bequest of tree- 
dom to certain slaves. According to the repeated decisions 
of this court, it is clear that, unless there was some legis- 
lative provision authorizing the emancipation, the bequest 


was void.— 7'votter o. Blocker, 6 Por. 269 3 Atwood v. Beck, 


b] 
21 Ala. 6123; Alston v. Coleman, 7 Ala. 7953 Roberson v. 
Roberson, 2\ Ala. 273. Tt is not pretended that there was 
any legislative authority for the emancipation, except such 
as wis furnished by the special acts of 1832 and 1833, 
which are set out in the record. These acts authorized 
Doran to emancipate these slaves, the emancipation to take 
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effect at his discretion; but they provided, as a condition 
precedent to the emancipation, that he should previously 
convey to the judge of the county court of Jackson county 
six hundred and forty acres of land, on which he then re- 
sided, or lands equal in value thereto, in trust forever, for 
the use of said slaves, as security that they should not be- 
come chargeable on any city, county, or town in this State. 
No conveyance of any kind was ever made, or attempted 
to be made by Doran, to the judge of the county court, in 
trust for the use of the slaves. The attempt to devise the 
six hundred and forty acres of land referred to, directly to 
the slaves, was, perhaps, made with the view of complying 
with this requirement of the legislature. But that attempt 
was futile, if for no other reason, because the will, having 
been attested by only two witnesses, was-not so executed 
as to pass real estate ; and, consequently, was abnitted to 
probate, only so far as it related to personalty. This de- 
vise of the land to the slaves being void, there can be no 
pretense that Doran ever performed, either in form or in 
substance, the condition which the legislature prescribed 
as a pre-requisite to the emancipation.. The bequest of 
freedom must, therefore. be treated just as if these special 
acts of the legislature had never existed. Thus considered, 
it is, according to the well-settled law of this State, clearly 
invalid. 
Judgment affirmed. 





WILKINSON v. HUNTER. 


[PINAL SETTLEMENT OF ADMINISTRATOR'S ACCOUNTS. ] 


1. Burden of proof on question of diligence or negligence by administrator. 
On final settlement of an administrator’s accounts, it being shown 
that a deeree was rendered by the probate court in his favor, ordering 
his predecessor in the administration to deliver up to him certain 
choses in action belonging to the estate, the onus is ou him to prove 
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due diligence in enforeing the delivery of such choses in action; but, 
whether he negligently failed to procure the delivery, or failed to col- 
lect them after obtaining the possession, the onus is on his successor 
to prove the amount which, by the use of proper diligence, he might 
have collected. 


2. Liability of udministrater for negligence, and proof thereof.—An aa- 


ministrator is chargeable, on final settlement of lis accounts, not with 
the naminal amount of certain choses in action belonging to the es- 
tate, which his predecessor in the administration was ordered to 
deliver up to him, but with the amount in money which, by the 
exercise of due diligence, he might have collected on them; he ean- 
not be charged with the amount-of an account on a third person, one 
of such choses in action, merely on proof of the solvency of the 
debtor; nor with the amount of a decree rendered by the probate 
court in favor of his predecessor, against a preceding administrator, 
without proof of the solvency of the defendant in said deeree or his 
sureties; nor with the amount of a judgment rendered in favor of his 
predecessor, on proof that one of the defendants therein was in pos- 
session of a tract of land, the value of which is not shown, and that 
the other defendant removed from this State before he became admin- 
istrator, and afterwards returned and sold a tract of land. 


ApPpEAL from the Probate Court of Chambers. 


In the matter of the estate of Bailey C. Newman, de- 
ceased, on final settlement of the accounts of Henry L. 
Wilkinson, administrator de bonis non, to which he was 
cited by William H. Hunter, his successor in the adminis- 
tration. Wilkinson appeared, in answer to the citation, 
alleged that no assets belonging to the estate had come to 
his hands, and moved to be discharged. Hunter contested 
this return, and moved the court to charge said Wilkin- 
son with the following sums: “1st, the amount of a de- 
cree rendered by said probate court of Chambers, on the 
13th August, 1855, in favor of said Wilkinson, against 
William Davis, former sheriff; and ex officio administrator 
de bonis non of said estate, for certain notes, accounts, and 
receipts, therein mentioned, and also certain moneys therein 
mentioned, which, by said decree, were required to be paid 
and turned over to said Wilkinson ; 2d, with the balance 
due on a judgment, rendered by the circuit court of said 
county, on the 24th March, 1854, in favor of said Davis, 
administrator, &ec., against W. W. Boazman, F. T. Boaz- 
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man, and Jolin L, Garrett, for $230, (credited wit! $73. on 
the 4th August, 1>54, and with $20 on the ist September, 
1854,) which could have been collected by the use of 
proper diligence ; and, 3d, with the amount shown to be 
in the hands of said Davis, former administrator, &e., as 
shown by the decree of final settlement, rendered by said 
probate court on the 13th August, 1855, with interest 
thereon, which could have been’ collected by the use of 





proper diligence.” 

“The proof was,” so the bill of exception states, “ that 
the plaintiff (Wilkinson) was appointed administrator of said 
estate on the 12th of March, 18553 and that his term of 
office as sheriff had expired. before his return in this case. 
The defendant (ITunter) offered in evidence the whole record 
of the administration of said William Davis, showing the 
return filed by him for final settlement, and the several 
orders and decrees of the. court thereon, which are in the 
following werds.” (In his return said Davis charged him- 
self with the amount of a decree, rendered by said probate 
court, in his favor, on the 14th March, 1854, aeninst [liza- 
beth Baker, as the administrator of her deceased hus- 
band, M. G. Baker, who was the predecessor of said Davis 
in the administration of said Newman’s estate, for $98 29; 
also, with the sum of $93, collected on the judgment in his 
favor against W. W. Boazman, F. T. Boazman, and John L. 
Garrett, which is above described; also, with an account 
against Thomas Cobb, for $6 75, two accounts against Wil- 
liam Leverett, together amounting to $14 50, and several 
other accounts, netes, and attorneys’ receipts, Which require 
no particular notice. On final settlement of his accounts 
and vouchers, after due publication: and notice, the court 
rendered a decree against said Davis, which,—after reciting 
that no objections have been made to his account ; that the 
assets in his hands “ are in notes, accounts,.and receipts, on 
rarious individuals, amounting in the aggregate to the sum 
of $610 60,” and that he is entitled to retain $25, com- 
missions and attorney’s fee,—orders him to celiver over to 
Wilkinson, his successor, ‘all said notes. accounts, receipts, 
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and judgments due said estate.”) “The plaintiff objected 
to each part of this evidence; the court overruled his 
objection, and admitted the evidence; and the plaintiff 
excepted.” 

« The defendant also read in evidence, against the plain- 
tifl’s objections, the record of the suit against W. W. Boaz- 
man, F. 'T. Boazman, and John L. Garrete, and the note on 
which said suit was founded ;” showing the rendition of 
the judgment, and the partial payments under execution, 
as dbove stated ; and the plaintiffreserved exceptions to the 
adinission of this evidence. The proof was, that said W. 
W. Boazman was insolvent; that said IF. T. Boazman was 
in possession of a piece of land after plaintiff was appointed 
administrator of said estate ; (but the witness did not know 
whether or not he owned said land; nor was its value 
proved, nor the quantity of acres it contained ;) that the 
said Boazman had removed to Russell county, and was 
keeping a family grocery near Opelika; that he was a man of 
family; that one witness sold him goods, and regarded lim as 
honest, but did not think that the whole of said judgment 
could have been collected out of him by legal process. 
It was proved, also, that John L. Garrett removed from 
this State, with his property, before the rendition of said 
judement, and before the plaintiff’s appointment as admin- 
istrator of said estate; that he resided in Louisiana, and 
was solvent, and good for this debt; that he returned to 
Chambers county, on a visit, in 1857-8, and, while there, 
sold a lot of land in said county for fifty dollars. There 
was proof, also, of the solvency of Thomas Cobb and Wil- 
liam Leverett; and that a decree was rendered by said pro- 
bate court, on the 13th of March, 1854, in favor of said 
Davis, administrator, &c., against Elizabeth Baker, as 
administratrix of M. G. Baker, deceased, (who was the former 
administrator of said Bailey C. Newman,) on final settle- 
ment of said M. G. Baker’s administration on said estate, 
in favor of said Davis, as administrator, &ec., for the sum of 
$98 20,—for which sum, by said decree, execution was 
ordered to issue.” 
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“This being all the evidence in the case, the probate 
court thereupon rendered a decree against the plaintiff, in 
favor of the defendant, for the sum of $667 64; to which 
the plaint: ff excepted, and which, with the several rulings 
of the court on the evidence, he now assigns as error. 


Brock & Barnes, for appellant. 
Ricuarps & FALKNER, contra. 


A. J. WALKER, C. J.—We assume, that the failure of 
the appellant to obtain a different decree agzinst Davis, 
more favorable to the estate which he represented, was not 
the result of any fraud or negligence on his part, for the 
record does not authorize us to impute either to him. 
When the decree was rendered in his favor, it was his duty 
to demand from his predecessor the evidences of debt 
ordered to be delivered to him, and, upon a refusal of his 
demand, to proceed to obtain the enforcement of the decree. 
It being shown that the decree for the delivery of the 
choses in action was rendered in his favor, the onus was 
upon hii to prove that he had used due diligence to obtain 
their delivery; and as he failed to prove, in the court 
below, that he had made an effort to procure such delivery, 
or that he could not have procured such delivery by the use 
of diligence, it was proper for the court below to hold him 
guilty of negligence, in failing to obtain possession of the 
choses inaction. But, whether he was guilty of negligence, 
in failing to obtain delivery of the choses in action, or 
obtained possession of them, and thew failed to collect 
them, he would only be responsible for money to the 
amount which, in the exercise of due ailigence, he could 
have collected upon them. The court should have inquired, 
therefore, to what amount the choses in action could have 
been collected by him, if be had exercised proper diligence 
in an effort to make such collection. As to that inquiry, 
the onus of proof was on the appellee ; for the law could 
not presume, that choses in action, not resulting from sales 
of property made by the appellant, but coming to him from 
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the hands of his predecessor, were capable of collection. 
The correctness, therefore, of the decree rendered against 
the appellant, depends upon the question, whether'the evi- 
dence justified the conclusion, that, by the eyercise of 
proper diligence, he could have realized from the choses in 
action, which his predecessor was ordered to deliver to him, 
the ameunt with which he was charged. 

Among the choses in action directed to be delivered to 
the appellant, there were three accounts—one on ‘Thomas 
Cobb, and two on William Leverett—as to which there 
vas no proof, except that Cobb and Leverett were solvent. 
This evidence was not sufficient, of itself, to authorize the 
charging of the appellant with the amount of those accounts. 
The accounts were not prind-fucie evidence of indebted- 
ness 3 and the administrator could not be chargeable with 
the amount of them, in the absenee of evidence that they 
were debts susceptible of enforcement in courts of justice. 
There were several otlier accounts, and receipts for accounts, 
as to which there was no proof whatever ; and with these, 
upon the evidence before the court, the appellant was not 
chargeable. 

The proof did not justify the charging of the appellant 
with the amount of the decree against Elizabeth Baker, 
because there was nothing which authorized the inferenee, 
that the defendant in that decree, or the sureties liable 
therefor, were solvent after the appellant became adininis- 
trator. 

The proof before the probate court did not authorize that 
court to charge the appellant with the amount of the 
judgment against W. W. Boazman, F. T. Boazinan, and 
John L. Garrett. Conceding that F.T. Boazman’s pos- 
session of a tract of land raised the presumption that the 
land belonged to him; yet the value of the land was not 
shown; and it could not be inferred, therefore, that either 
the entire judgment, or any specified part, could have been 
collected out of the land. Whether, in the attitude of the 
ease made by the proof, the onus as to the exemption of the 
land from execution was upon the one party or the other 
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we do not decide. If, upon a future trial, it should appear 
that Boazman really owned a tract of land, the parties can 
easily settle the question, whether the land was exempt 
from execution, by introducing testimony on the poiut. 
The mere fact that. Garrett, one of the defendants in the 
judgment, returned from Louisiana, and sold a lot of land 
for fifty dollars, did not show that the appellant could, by 
the use of proper diligence, have subjected the land to the 
payment of the judgment. Garrett was not in the pos- 
session of the land, so as to: aftord notice of his proprietor- 
ship; and it cannot be presumed that the appellant was 
guilty of negligence, in failing.to discover the ownership of 
the land, when there was no visible indication of the faet. 
We mention, without comment, the fact that the proof 
leaves to conjecture the important question, whether Gar- 
rett had sucha title to the land as was subject to sale under 
execution; and that it also leaves room for speculation, as 
to whether he sold the land for himself, or for another. 

The principles above laid down, as to the claims which 
have been specially considered, will be sufficient to govern 
the probate court in passing upon the other items. 

The judgment is reversed, and the cause remanded. 








WRIGHT vs. FALKNER. 


[ACTION FOR BREACH OF §PECIAL CONTRACT. ] 


1. Damages for breach of contract —In an action for abreach of contract 
by which plaintiff agreed to serve defendant, in the capacity of an 
overseer, for the term of one year, but was discharged, without fault 
on his part, before the expiration of the year,—if the suit is com- 
menced before the expiration of the year, the plaintif- can only 
recover unliquidated damages for the breach of contract ; and it can- 
not be assumed, as a matter of law, that the stipulated wages for the 

_ entire year would be the measure of damages. 
~ 


- AppEAL from the Circuit Court of Butler. . 
Tried before the Hon. Ropert DovuGHenrry. 
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nis action was brought by Richard Falkner, against 
William Wright, and was commenced on the 12th August, 
1859. The complaint contained the common count for 
work and laber, anda special count in the following words : 
“ Plaintiff? claims of defendant the sum of $150 damages, 


for the breach of an agreement entered into between them 


on the 24th of January, 1859, by which defendant prom- 
ised, if plaintiff would overseer-for him, on his farm in But- 
Jer county, from that time until christmas, 1859, that he 
would have plaintiff’s washing done, and would give plain- 
tiff one hundred and fifty dollars for his services; and plain- 
tiff avers, that he commenced work for defendant, as his 
overseer, under said contract, on the 31st January, 1859, 
with the full knowledge and consent of said defendant, and 
fully and faithfully performed his duties as such overseer, 
under and according to said contract, and continued to per- 
form them so long as said defendant permitted him to do so ; 
but he avers, that said defendant, on the 4th August, 1859, 
without any just cause, turned him off from his einploy, 
and refused to allow him to perform his part of said con- 
tract ; and that said defendant then refused, alhough thereto 
requested, and does still refuse, to pay him the $150 so 
promised to him, or to make any just compensation for said 
breach of said contract.” 

“On the trial,” as the bill of exceptions states, “the proof 
showed, that the plaintiffand defendant entered into a cor- 
tract, about the 24th January, 1859, by which plaintiff 
agreed to serve defendant as an overseer for the balance of 
that year, for the sum of $150; that the plaintiff entered 
upon the performance of said contract, and continued with 
the defendant until about the Ist August, 1859, when the 
defendant turned him off; but the proof was conflicting, as 
to whether or not the defendant -was justified in so turning 
him off. The court charged the jury, that if they believed, 
from the evidence, that the plaintiff and defendant entered 
into a contract at the time alleged in the complaint, by 
which the plaintiff agreed to serve the defendant as an over- 
seer for the balance of that year, for the price of $150, 
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which the defendant agreed to give; and that the plaintiff 
entered upon the discharge of his duties under said contract, 
and continued to discharge his duty properly until August, 
1859, when he was discharged by the defendant, without 
suflicient cause, then the plaintiff was entitled to recover 
the whole amount which the defendant had agreed to give 
him for his year’s wages, with interest thereon, from the 
time he was discharged by the defendant, up to the time of 
the trial.” The defendant excepted to this charge, and he 
now assigns it as error. 


Baise & NeSurru, for appellant. 
Apams & HErBErtr, contra. 


STONE, J.—The present suit was instituted before the 
expiration of the term during which Mr. Falkner had agreed — 
to serve Mr. Wright in the capacity of overseer. Ilence, 
under the authorities, we must hold, that Mr. Falkner did 
not elect to regard the contract as continuing, but as ended 
by the act of the opposite party—Mr. Wright.—Lamey v. 
Holcombe, 21 Ala. 567, and authorities cited. Tis suit, 
then, was for wnliquidated damages, and not for wages due 
tor the whole year, under the terms of his contract.—Jowler 
v. Armour, 24 Ala. 194. “In such case, the amount of 
wages for which he had stipulated would not be the meas- 
ure of damages. His actual damage, all the circumstances 
considered, whether more or less than that, would be the 
true measure of the amount which he would be entitled to 
recover.’—Fowler v. Armour, supra. 

In this action, brought at the time it was, it cannot be 
aflirmed, as matter of law, that the plaintiff is entitled to 
recover the entire wages agreed on. 

Reversed and remanded. 
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RONEY’S ADMW’R vs. WINTER. 
[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. ] 


1. Note signed by agent, for principal, held prima facie contract of principal. 
A promissory note, beginning thus, “Twelve months after date, we 
promise to pay,” &e.; and signed thus, “For the Montgomery Iron 
Works, J. 8S. W., president, 8. J., secretary,’—is, prima facie, the con- 
tract of the principal, and not binding on J. 8. W. personally. 


AprEAL from the Cireuit Court of Montgomery. 
Tried before the Hon. 8. D. Hate. 


Tus action was brought by William C. Roney, (and was 
revived in the name of his administrator,) against Joseph 


S. Winter ; and was founded on a promissory note, of which 
the following is a copy : 


“8390, Montgomery, Ala., Jan. 1, 1855. 
“Twelve months after date, we promise to pay Wm. C. 
Roney, or bearer, three hundred and ninety dollars, for the 
hire of Jim and Jerry for the present year. We are to 
feed the said negroes, and furnish them with the usual 
clothing ; usual terms of hiring governing. ' 
“For the Montgomery Iron Works, 
“J. S. Writer, President, 
“SANDERS IrvinG, Secretary.” 


The record does not show what pleas were filed. On the 
trial, as appears from the bill of exceptions, the plaintiff 
proved the defendant’s signature to this note, and then 
offered to read it to the jury; but, on the defendant’s 
motion, the court excluded it. The plaintiff excepted to 
this ruling of the court, and was thereby compelled to take 
a nonsuit; and he now assigns the ruling of the court as 
error, and moves to set aside the ponsuit. 
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Warts, JupGE & JACKSON, for the appellant, cited Story 
on Agency, §§ 147, 154-57, 269, 270; Dawson v. Cotton, 
26 Ala. 591; Bradlee v. Boston Glass Uo., 16 Pick. 3503 
Harwood v. Humes, 9 Ala. 659; Lazarus v. Shearer, 
2 Ala. 718; Gillespie v. Wesson, 7 Porter, 454. 

Jno. A. Etmore, contra. 


R. W. WALKER, J.—The rigid rule of the common 
law, which requires that a deed, executed by an attorney, 
for a principal, must be made and executed in the name of 
the principal, in order to operate as his deed, does not apply 
to instruments not under seal_— Carter v. Doe ad. Chaudron, 
21 Ala. 72, 83-7; New England Marine Ins. Co. v. Dewelf, 
8 Pick. 56; Andrews v. Estes, 2 Fairfield, 267 ; Robertson 
v. Pope, 1 Rich. L. 501; Story Ag. § 148; 1 Am. Lead. 
Cas. (2d ed.) 609. 

In_ reference .to this latter class of instruments, the rule 
is, that if the name of the principal appears in the instru- 
ment, and it is evident from the writing, as a whole, that 
the intention was that the principal, and not the agent, was 
the person to be bound, the principal alone will be bound, if 
theagent had authority to make the agreement, although the 
instrument be signed in the agent’s name ouly.— Townsend 
v. Hubbard, 4 Hill, 351, 357; Rathbon v. Budlong, 15 Johns. 
1; Penty v. Stanton, 10 Wend. 271; Bradlee v. Doston 
Glass Co., 16’ Pick. 347; Robertson v. Pope, 1 Rich. 5013 
Abbey v. Chase, 6 Cush. 56; Hicks v. Hurde, 9 Barb. 529. 

The principle is thus stated,in Key v. Parnham, 6 Harris 
& Johns. 418 :—“Whenever, upon the face of an agree- 
ment, a party contracting plamly appears to be acting as 
the agent of another, the stipulations of the contract are te 
be considered as operating solely to bind the principal; 
unless it manifestly appears, by the terms of the instru- 
ment, that the agent intended:to-superadd or substitute his 
own responsibility for that of his principal. In such case, 
and in such case only, if acting within the scope of his 
powers, is he personally responsible.” 

Applying this principle to the present case, it is very 
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clear that the note offered in evidence did not, prima facie, 
bind Winter personally ; and this conclusion is abundantly 
sustained by numerous decisions, in regard to instruments 
substantially indentical in form with the note here sued on. 
Rice v. Gove, 22 Pick. 158; Long v. Colburn, 11 Mass, 97 ; 
Robertson v. Pope, 1 Rich.*{501; Farmers’ & Mechanics’ 
Bank v. Troy Bank, 1 Dougl. 458; Emerson v. Prov. Hae 
Man. Co., 12 Mass. 237; Ballou v. Talbot, 16 Mass. 641 ; 
Key v. Parnham, 6 Harr. & Johns. 418; Stringfellow & 
Hobson v. Marriott, 1 Ala. 573; 1 Am. Lead. Cas. 624-7; 
Rathbon v. Budlong, 15 Johns. 1; 1 Parsons Contr. 48. 

As the note, standing by itself, did not import an obliga- 
tion on the defendant, and as it was not proposed to intro- 
duce any other evidence in connection with it, it was 
properly excluded. 

Judgment affirmed. 





STONE & BEST vs. WATSON. 
[ACTION FOR DAMAGES ON ACCOUNT OF UNSOUNDNESS OF SLAVE. ] 


a. Demurrer to original and amended complaints.—W here the original com- 
plaint contains a single count, and an amended complaint is after- 
wards filed, containing several additional counts, a recital in the judg- 
ment-entry, that a demurrer was sustained ‘as to the first two counts 
in the complaint,” will be construed to apply to the single count in 
the original complaint, and to the first count in the amended com- 
plaint. 

2. Averment of fact, and of conclusion —An averment that a slave is un- 
sound, is the statement of a fact, and not of a conelusion from facts. 
3. Assignment of generel and special breaches—In an action by the pur- 
chaser, against the vendor of several slaves, a count on a subsequent 
contract,—by which it was agreed, on account of the unsoundness of 
one of the slaves, who was warranted sound, that the vendor should 
take back said slave, and should pay the purchaser a specified sum ot 
money, which sum the count seeks to recover,—does not require the 
assignment of a special breach (Code, § 2235); nor is a special breach 
required in a count on an alleged rescission of the original contract 
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by subsequent agreement, on account of the unsoundness of one of the 
slaves. 

. Proof of value of slare.—-In ascertaining the purechaser’s damages, 
resulting from a breach of warranty of the soundness of a slave, proof 
of the value of the slave a few months after the sale is admissible, as 
shedding light on the question of value at the time of the sale. 

5. Same.—Aslave being deseribed in the bill of sale as a seamstress, it is 
permissible for the purchaser, in en action to recover damages on 
account of her unsornduess, to prove what would have been her value: 
if sound, “taking into consideration the fact that she was a good, No. I 
seamstress.” 

. Same.—In proving the value of a slave, a witness cannot be allowed 
to state what her value would be, “:f she possessed the qualities 
which she was reputed to possess.” 

. Proof of medical bill, as part of damages.—ft is permissible for the 
purchaser, in an action to recover damages on account of the un- 





soundness of a slave, to prove at whose request a physician was called 
in to the slave, and as whose property the physician attended her; but 
the physician’s account for services rendered tothe slave, which was paid 
by the purchaser, is not admissible evidence for him, until it has been 
proved that the services were rendered as charged, for the treatment 
of a disease existing at the time of the sale, and that the charges were 
correct. 

To what witness may testify.—A witness may testify that a slave looked 
sick, although he is neither a physician, nor an expert. 

9. Declarations of sick slare.—The declarations of a slave while sick, as 
to the nature and symptoms of his disease, are competent evidence 
on the principle of res gest, as well as from the necessity of the case, 
although made to a person who is not a physician. 

10. Releraney of evidence on question of care or negligence.—One of the 
questions in the case being, whether the purchaser was guilty of neg- 
ligence in his treatment of a female slave, during the time she re- 
mained in his possession, before he tendered her back to the vendor; 
and it having been proved that the slave was badly burned, while in 
his possession, by the accidental explosion of a fluid lamp, whereby 
her value was greatly. impaired, and was afterwards sent by him, by 
the publie stage, to the place of the vendor’s residence,—it is permiss- 
ible for him to prove that the slave violated his orders in using the 
lamp, and that he was advised by a physician, whom he consulted, 
that he might send her by the stage with safety. 


Apprat from the Circuit Court of Talladega. 
Tried before the Hon. Ropert DouGuerry. 


Tuts action was brought by S. D. Watson, against the 
appellants, as partners, The original complaint coutained 
a single count, claiming $3100 damages for a breach of 
warranty of soundness of three slaves—Sarah Ann, Eliza- 
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beth, and Caroline, by name—sold by defendants to plain- 
tiffon the 6th March, 1857; and an amended complaint 
was afterwards filed, in the following words : 

“The plaintiff, by leave of the court had and obtained, 
claims of the defendants $2000 damages for a breach of 
warranty in the sale of certain slaves, to-wit, Sarah Ann, a 
seamstress woman, about twenty years old, Elizabeth, and 
Caroline, by the defendants to the plaintiff, on the 6th 
March, 1857; which slaves the defendants warranted to 
be sound and healthy, when, in fact, at the time of said 
sale and warranty, said slaves were unsound and unhealthy. 

“The plaintiff claims of the defendants the further sum of 
$1300, due by contract made by them on the Ist July, 
1857, substantially as follows: The plaintifl, on the 6th 
March, 1857, purchased from the defendants the negroes 
above mentioned, for the: sum of $3150, (all of which was 
paid at that time,) and the said defendants then and there 
executed and delivered to plaintiff their bill of sale for said 
slaves, warranting them to be sound and healthy; but 
plaintiff avers, that said girl Sarah Ann was not sound and 
healthy at the time of said sale, but, on the contrary, was 
unsound and unhealthy ; in consequence of which, plaintiff 
was greatly injured, to-wit, in the sum of $1509, for which 
the defendants thereby became liable to him in an action at 
law; and the defendants, in consideration thereof, on the 
Ist July, 1857, agreed with plaintiff to take back said Sarah 
Ann, and to pay plaintiff the sum of $1300; and plaintiff 
agreed, on his part, to return said slave ; and in pursnance 
thereof, he did, on the Sth July, 1857, return her to the 
defendants; yet they have failed and refused to pay said 
sum of money, or any part thereof. 

“ The plaintiff claims of the defendants, also, the further 
sum of $1300, for that the plaintiff, on the 6th March, 
1857, purchased of the defendants the slaves above named, 
for $3150, (all of which was paid on said day,) and the 
defendants then and there executed and delivered to plain- 
tiff their bill of sale for said slaves, warranting them to be 
sound and healthy; but plaintiff avers, that said slave 
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Sarah Ann, at the time of said sale and warranty, was uot 
sound or healthy, but, on the contrary, was much diseased ; 
in consequence whereof, the defendants became liable to an 
action at law by the plaintiff; in consideration whereof, 
the defendants agreed with the plaintiff to pay him the 
sum of $1300, and to take back said slave Sarah Ann; and 
the plaintili, in pursuance of said contract, on the 8th July, 
1857, tendered and offered to deliver said slave to defend- 
ants, but the defendants refused to receive said slave, and 
also failed and refused to pay. said sum of money, or any 
part thereof, to the said plaintiff. 

“The plaintiff claims of the defendants the further sam 
of $1300, for that the plaintiff, on the 6th March, 1857, 
purchased.of the defendants the negroes above named, for 
the sum of $3150, (which was all paid at that time,) and 
the defendants then and there executed and delivered to 
plaintiff their bill of sale for said slaves, warranting them 
to be sound and healthy ; but plaintiff says, that said Sarah 
Ann, at the time of said sale and warranty, was not sound 
er healthy, but was diseased, unhealthy, and worthless ; 
whereby defendants became liable to plaintiff in an action 
at law; in consequence whereof, defendants agreed, on the 
7th July, 1857, to pay plaintiff $1300, and to take said 
slave back, and to go or send [to] plaintiff for her, and 
plaints agreed, on his part, to deliver her up to defendants 
when desired; but plaintiff says, that defendants utterly 
failed and refused to go or send for said slave, or to pay 
plaintiif said sum of money ; whereupon, plaintiff tendered 
said slave te defendants, but they failed and retused to re- 
ceive her, or to pay-said-sum of money, or any part thereof. 

“The plaintiff claims of the defendants the further sum 
of $1300, for that the plaintiff, on the 6th March, 1857, 
purchased of the defendants the negroes above named, for 
the sum of $3150, (zll of which was, paid at the time,) and 
the defendants then .and there executed and delivered to 
plaintiff their bill of sale for said slaves, warranting them 
to be sound and healthy ; but plaintiff avers, that ‘said slave 
Sarah Ann, at the time of said sale and delivery, was dis- 
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eased, “unsound, and worthless; in consequence “whereof, 
plaintiff, on the first June, 1857, returned her to defendants, 
and rescinded said sale as to said slave ; by means whereof, 
defendants became liable to an action at law, in favor of 
the plaintiff; in consideration whereof, defendants agreed 
to pay plaintiff the sum of $1300, but they have failed 
and refused eo to do.” 

(The three remaining counts of the amended complaint 
are the common counts for money had and received, money 
paid, laid out and expended, and work and labor done.) 

The judgment-entry recites, that the defendants demurred, 
in short by consent, te the entire complaint, aud to each 
count thereof; that the assignment of special grounds of 
demurrer was waived; that the court sustained the de- 
murrer “as to the first two counts in the complaint,” and 
overruled it as to the remaining counts and the whole com- 
plaint; and that the defendants then pleaded the general 
issue, ‘ with leave to give any special matter in evidence, 
and with like leave to the plaintiff in reply.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence to the jury, after proving its exe- 
the defendants’ bill of sale for the slaves, which 

vas dated the 6th March, 1857, contained a warranty that 
“ slaves were sound and healthy, and described the girl 
Sarah Apn as “a seamstress woman, about twenty-four 
years old ;” and then offered in evidence the deposition of Dr. 
B. C. Jones, which was taken on interrogatories and cross- 
interrogatories. The third direct interrogatory to this wit- 
ness was in these words: “Int. 3. What wold said girl 
have been worth, when you first visited her, if she hed been 
sound, taking into consideration the fact that she was a Nov1 
seamstress? what was she worth, at that time, in the condi- 
tion in which she really was? what would she have been 
worth, on the 6th March, 1857, if she had becr sound, and @ 
good, No. 1 seamstress? what was she worth, at that time, 
in her then condition as to health?” The defendants. ob- 
jected, at the time of filing cross-interrogatorics, to each of 
the italicized portions of this interrogatory, and renewed 
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their objections at the trial; but the court overruled each 
of the objections, and they excepted. Another interroga- 
tory to this witness called on him to state “ by whom, at 
whose request, and as whose property, he was called in to 
attend the girl Sarah Ann; and exceptions were reserved 
by the defendants to the overruling of their objections to 
this interrogatory. The witness testified, in substance, 
that he was ealled in by plaintiff, in May or June, 1857, to 
prescribe for the girl Sarah Ann; that he then found she 
“had aslight disease of one of her lungs,” which, he thought, 
must have existed. on the 6th March, 1857; and that he 
was afterwards called in to prescribe for her on account of 
a burn on her left arm. The bill of exceptious states, that 
“there was no proof as to the qualities or aequirements of 
said negro, other than the statement inthe bill of sale that 
she was a seamstress.” 

“ The plaintif introduced evidence, also, tending to show 
an ugreement between him and the defendants, made in 
Talladega, where the defendants lived, some time after the 
sale, (the negro being then in the plaintifi’s possession, in 
the city of Montgomery,) by which it was agreed that, if 
said negro was unsound at the time of the sale to plaintiff, 
defendants would take her back, and would pay plaintiff 
$1250, by way of expenses, and her stage fare from Mount- 
gomery to Talladega; but, as to what this contract was, 
there was a conflict in the proof,—some of the evidence 
tending to show, that the defendants agreed to take her 
back, and to pay as above stated, if she was unsound at 
the time of the sale, and was delivered to them, in Talla- 
dega, in the condition she was at the time of the sile. At 
the time this agreement was made, (whatever it was,) the 
negro had not been burned; but afterwards, while she was 
in the plaintiff’s negro-house in Montgomery, and under 
the charge of one Ball, plaintiff’s agent, she received a 
burn upon her left arm, by the explosion of a fluid lamp, 
which was kept in said negro-house by said Ball, and which 
she was at the time attempting to use; and all the evidence 
tended to show, that her permanent value was thereby 
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days after she 








decreased one-half, or more. Some 
was thus burned, said negro was sent, by plaintifi’s agent, 





or by his directions, on the stage, to Talladega, where she 
was tendered to the defendants, who refused to receive her, 
or to pay the $1250. Said Ball testified, in behalf of the 
plaintiff, that he was in plaintifi’s negro-house, acting as 
his agent, when said negro was purchased by plaintill, and 
‘rame to said house; and that said negro, when she came to 
said house, coughed, looked sich, and complained to witness 
f a pain in her breast. It being adinitted that this wit- 
aess Was hot a physician, the defendants objected to” the 
talicized portions of his evidence, as being illegal and irrele- 
vant, and reserved exceptions to the overruling of their 
objections. “This witness further testified, that the negro 
was not allowed, by a rule of the house, to use said lamp, in 
using which she was burned; that Dr. B. C. Jones was 
ealled in to attend her, and treated the burn several days ; 
that when he was about to send the negro to Talladega, 
he consulted Dr. Jones as lo whether it would be safe to send 
her by the stage ; and that Dr. Jones told him, ti his opinion 
it would be safe to send her to Talladega on the stage.” Vie 
defendants objected to each of the italicized parts of this 
evidence, on the ground of illegality and irrelevancy, and 
reserved exceptions to the overruling of their objections. 
On cross-examination of one Thomason, one of defend- 
ants’ witnesses, who had stated that he knew the negre 
in controversy, the court permitted the plaintiff to ask him, 
against the defendants’ objection, what was the value of 
the negro at the time of the trial, which was in May, 1559; 
and the witness having answered, “that he did not know 
the qualities of the girl of his own knowledge, but knew 
them from reputation,” the court permitted the plaintiff 
to ask him, against the defendant’s objection, “ what would 
be her value, if sound, if she possessed those qualities 
which she was reputed to possess ;” and the defendants 
reserved exceptions to each of these rulings of the court. 
The court also permitted the plaintiff to read in evidence 
to the jury Dr. Jones’ account for medical services ren- 
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dered to the slave, on proof of the doctor’s signature to 
the receipt acknowledging payment by the plaintiff. The 
defendants objected to the admission of this evidence, “on 
the grounds that it was illegal, irrelevant, calculated to 
mislead the jury, and because there was no proof that the 
amounts charged were reasonable and proper, and because 
there was not sufficient proof that the plaintiff had paid 
said uecounts ;” and reserved exceptions to the overruling 
of these several objections. 

The several rulings of the court on the pleadings and 
evidence, as above stated, are now assigned as error. 


Herrin, Martry & Forney, for appellants. 
L. E. Parsons, and Jno. Wire, contra. 


A. J. WALKER, C. J.—In the original and amended 
complaint, adding additional counts, there were nine counts. 
The record informs us, that the defendants’ demurrer to the 
first two counts was sustained, and that it was overruled 
as to the remaining counts. From this we understand, 
that the demurrer was sustained as to the single count in 
the eriginal complaint, and as to the first count in the 
amended complaint, and that it «was overruled as to the last 
seven counts in the amended complaint. 

[2.] Two reasons are urged, why the court below erred 
in so overruling the demurrer to the seven counts. The 
first reason is, that the averment of the unsoundness of the 
slave is the statement of.a conclusion, and that therefore it 
was necessary for the pleader to have alleged in what the 
unsoundness consisted. From this argument we must dis- 
sent ; for we regard unsoundness as a fact, which may ap- 
propriately be averred in pleading. 

{3.] The second reason urged in .support of the de- 
murrer, is, that the counts are misjoined, because some of 
them require a special breach, while others do: not.—Code, 
§ 2235. This argument, we think, is:also unsound, for we 
do not regard either of the counts as requiring a special 
breach, in the-sense in which that phrase is used in the 
above cited section of the Code. 
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~ [4] In ascertaining the damages resulting from the 
breach of warranty of soundness, the proper inquiry, of 
course, Was as to the value of the slave at the time of the 
sale. But it was permissible to prove what her value was 
a few months afterwards, as reflecting light upon the ques- 
tion of her value at the time of the sale— Ward v. Rey- 
nolds, 32 Ala. 384. There was, therefore, no error in over- 
ruling the first three objections to the interrogatories pro- 
pounded by the plaintiff to Dr. B. C. Jones. 

[5.] The defendants objected to an interrogatory to the 
witness Jones, inquiring what would have been the value 
of the slave, if she had been sound and “a good, No. 1 
seamstress.” It was certainly proper to prove the value 
of the slave with her qualities upon the hypothesis of her 
soundness, The bill of sale made by the defendants to the 
plaintiff represented the slave to be a scamstress, but did 
not specify that she was a seamstress of quality /nown as 
No. 1. We think it probable, that the fact that the negro’s 
quality as a seamstress was made the subject of a special 
and formal description in the bill of sale, authorized an 
argument to the jury that she possessed some eminence of 
skill as a seamstress, and might be classed as No. 1. If 
there was any tendency of proof to show that she was a 
‘No. 1 seamstress,” it was permissible to inquire as to her 
value upon that supposition. We decide, though with 
some doubt, that there was in the statement of the bill of 
sale such tendency of proof, and that therefore there was 
no error in overruling the fourth objection to the plaintiff’s 
interrogatories to Jones. © 

[6.] The evidence of. Thomason, as to the value of the 
slave according to the qualities which she was reputed to 
possess, was manifestly inadmissible. The iegitimate in- 
quiry was, her value upon the supposiiion of the qualities 
which she did possess, and not of those she was reputed to 
possess. 

[7.] The mquiries of the witness Jones, as to the per- 
son by whom, and at whose request, he was called to visit 
the slave in her illness, and as whose property he visited 
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her, were caleulated to elicit information of the faets 

necessary to sustain the plaintiffs claim for damages on ae- 
count of a medical bill contracted in treating her disease. 
The objection to that inquiry was, therefore, properly 
overruled, 

The court erred, however, in admitting in evidence the 
account of Dr. B. C. Jones, there beg no evidence of its 
correctness. The account could, upon no principle of law, 
be admissible, until it was proved that the services were 
rendered as charged, and that the charges were correct. 
Besides, the account could not be evidence, unless it was 
contracted for the treatment of a disease which the slave 
had at the time of the sale. 

[s.] Evidence that the slave looked sick, conduced to es- 
tablish a fact, which was one of the material matters in 
issue, The appearance of a slave is certainly a fact, and 
not a conclusion, and is susceptible of proof by one not an 
expert, who has seen the slave. 

[9.] The declaration of the slave, as to the present exis- 
tence of a pain in her breast, was clearly admissible ; and 
the point has been repeatedly so adjudged by this court.— 
Wilkinson v. Moseley, 30 Ala. 5623; Barker v. Coleman, 
35 Ala. 221. ‘ 

[i0.] At least under some of the counts in the com- 
plaint, evidence as to whether the burning of the slave 
was caused by the plaintil’s negligence, was admissible. 
! Parsons on Con. 445. To this question, the fact that the 
slave was, by a rule of the house in which she was kept by 
plaintiff, not allowed to use the lamp, in using which she 
was burnt, was clearly pertinent, and there was no error in 
admitting that fact in evidence. And so, also, in the same 
point of view, the fact that the plaintiff consulted a phy- 
sician, as to the prudence and safety of sending the slave 
to Talladega; and that Dr. Jones, being a physician who 
had treated her case, advised him that she might be safely 
sent, would be competent evidence upon the question, 
whether the defendant was guilty of any negligence in’ 
sending the slave to Talladega. The unsworn opinion given 
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by Dr. Jones would not be evidence that it was safe to so 
send the slave ; but the fact that he was consulted, and so 
s advised, has a direct bearing upon the question, whether 
the plaintiff acted carelessly and incautiously. 

We deem it proper to observe, in reference to the 6th 
count, which avers a delivery of the slave’to the defendants, 
and an agreement on their part to pay, in consideration 
thereof, the sum of thirteen hundred dollars, that we re- 
gard it as showing a rescission by consent of both parties, 
and that we must not be understood as affirming that it is 
good as a count for a rescission against the wishes, and 
without the consent of the defendants. 

Reversed and remanded. 

Stone, J., not sitting. 
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CGNNOR vs. TRAWICK’S -ADMW’R. 





[DETINUE FOR SLAVE. ] 


i. Delivery, orweriting under seal, necessary to constitute gift—At common 
law, in the absence of an actual delivery of the property itself, a giit 
could only be consummated by deed, or other instrument under seal ; 
not beeause the delivery of the deed was held a symbolical delivery 
of the property, but on the principle of estoppel. 

2. Presumed existence of common law in other States.—In the absence of 
evidence to the:contrary, the courts of this State will presume that 
the common law prevails in other States. 


Apprat from the Circuit Court of Marengo. 
Tried before the Hon. C. W. Rapier. 


Tus action was brought by Burwell T. Connor, an infant, 
suing by his next friend, against the administrator of Igna 
tius A. Trawick, deceased, to recover a slave named Toby, 
which the plaintiff claimed under an alleged gift from his 

19 


i 
a 
| 











OE — 





290 ALABAMA. 








Connor yv. Trawick’s Adm’r. 


grandfather, Burwell ‘Trawick, deceased, as evidenced by 
an instrument of writing in the following words : 

“Know all men, by these presents, that I, Burwell 
Trawick, of the county of Attala, State of Mississippi, for 
divers good causes and considerations me thereunto moving, 
have this day given and conveyed unto my grand-daughter, 
Isabella Porter, my boy Ned, also one feather-bed, and all 
the furniture thereto belonging ; and I also give and convey 
to my grand-daughter, Susannah Porter, my boy Martin, 
and one feather-bed and furniture ; and, third, I give and 
convey to my grand-son, Burwell T. Connor, my boy Toby, 
and watch ; saving to myself, however, the use and benefit 
arising from all of my said property during my natural life ; 
and I hereby appoint E. M. Wells, esquire, my trustee and 
guardian, to manage and control the above-mentioned 
property, until said children become of age or marry ; 
giving unto each negro, at the end of the year, the sum of 
five dollars, for the proceeds of their labor. April 25, 
1851. 





“B. TRAWICK.” 
“We have this day witnessed the delivery of the negroes 
mentioned above, April 25, 1861.” (Signed by William 
Holland and Jno. T. Holland.) 


This instrument was executed in the State of Mississippi, 
on the day of its date, and was delivered by said B. Trawick 
to E. M. Wells, in the presence of William Holland and 
Jno. T. Holland. William Holland ‘ testified, that, at the 
time of its delivery, “B. Trawick called up the negroes, 
and told them what he had done, and that Judge Wells was 
the trustee, and would take charge of them after his death.” 
Jno. T. Holland testified, “B. Trawick then called up the 
negroes, and explained to them what he had done—that he 
had given Ned to Isabella Porter, Martin to Susannah Por- 
ter, and Toby to Burwell T. Connor; and told them that 
‘Judge Wells would see to them,’ or words to that effect.” 
E. M. Wells testified, “B. Trawick then called up the 
negroes, and told. them, that he had given Ned. to Isabella 
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Porter, Martin to Susannah Porter, and Toby to B. T. Con- 
nor, and had appointed me his trustee and guardian to see 
to them; and I then told them to go and attend to their 
old master’s business.” The slave Toby continued in the 
possession of said Burwell Trawick up to the time of his 
death, which occurred in: March, 1853 and, on the final 
distribution of his estate, was allotted to Ignatius A. 
Trawick, the defendant’s intestate, who was his son. 

“On this evidence, the court charged the jury, Ist, ‘that 
the instrument under which the plaintiff claims the slave, 
is not a'deed, and has not the effect and operation of a 
deed in this case;’ 2d, ‘that if said instrument was executed 
by B. Trawick, and by him delivered to Wells, such delivery 
would not be sufficient, of itself, to pass title from Trawick 
by way of gift, unless the slave was also delivered ;’ and, 
3d, ‘that to constitute a valid gift, there must have been 
some ostensible act done to signify a-transfer of the posses- 
sion of the slave, and, connected therewith, a present inten- 
tion, on the part of the donor, to pass the dominion ever 
the property from himself to the conee, or to some one else 
for him.’ *The plaintiff excepted to each of these charges, 
and then requested the court to instruct the jury, ‘that if 
they believed, from the evidence, that B. Trawick intended 
to give the boy Toby to the plaintiff, and, in order to carry 
out this intention, wrote the instrument read in evidence, 
and called on persons present to witaess its execution, and 
signed it in their presence, and delivered it to EX. M. Wells, 
thereby intending at the time to convey said boy to the 
plaintiff; and that the bey Toby was then present,—then 
the jury must find for the plaintiff’ This charge the court 
refused to give, without qualification; and the plaintiff 
excepted to its refusal.” 

The charges given by the court, and the refusal of the 
charge asked, are now assigned as error. 


Brooks & Garrort, for appellant.—aA gift of personal 
chattels is the act of transferring the right and possession 
of them, whereby one man renounces, and another acquires, 
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title and interest therein. Delivery is essential to the 
validity of a gift; but it needs not to be actual—it may be 
constructive, or symbolical. The delivery of a deed isa 
constructive delivery of the property, and passes the title 
and dominion to the donee.—MWeCutchen ov. McCutchen, 
9 Porter, 650; Adams v. Broughton, 13 Ala. 731 ; Newman 
v. James & Newman, 12 Ala. 29. But it is not necessary 
that the instrument of writing should be under seal, though 
it usually has that form; and the courts, in speaking of 
such constructive delivery, generally use the term deed, 
because it is the appropriate description of the particular 
instrument before them. At one time, adeed was regarded 
as an instrument of unusual sanctity and solemnity ; it was 
presumed to be founded upon a valid consideration, and its 
consideration could not be impeached at law. But the old 
doctrine has been greatly modified in modern times. In 
reference to personal property, a deed has no more potency 
to pass title than an unsealed writing. Blackstone says, 


that a gift may be made, “either in writing, or by word of 


mouth,” (2 Bla. Com. 356 ;) and it is not intimated that 
the writing must .be under seal. A_ gift of a chattel, “by 
deed or writing,” is good, without an actual delivery of the 
property.—Jlowers’ case, Noye’s R. 67; Lrons v. Smallpicce, 
2 Barn. & Ald. 551; Carradine v. Collins, 7 Sm. & 
Mar. 428. 


S. I. Hare, contra.—All the authorities lay down the 
rule, that a gift is not effectual to pass property, unless it 
is accompanied by actual delivery, or consummated by 
deed. Here, the writing was not under seal; and there 
could be no actual delivery of the slave, because, by the 
terms of the instrument, the donee was not to have pos- 
session witil after the death of the donor. 


R. W. WALKER, J:—It has long been understood to 
be the law, that, in the absence of an actual delivery of the 
property, a gift can only be made by deed, or other instru- 
ment under seal. In the presert case, there could be no 
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actual delivery of the property, because, by the terms of 
the alleged gift, the donee was not to have possession until 
after the death of the donor; and as the writing relied on 
is not under seal, we must decide that there was not a valid 
gift, unless we are prepared to repudiate the rule above 
stated, and to hold that a gift may be consummated, as well 
by the delivery of an unsealed writing declaring its terms, 
as by the delivery of the property itself, or of a deed or 
other instrument under seal. 

It is argued, that a deed effeetuates the gift, because the 
delivery of the deed is but asymbolical delivery of the 
property ; that, as the title to personalty passes by unsealed 
writing, as well as by deed, there is no good reason why the 
former, as well as the latter, should not operate a construc-- 
tive delivery of the property; and that, if there ever was 
any substantial ground for a distinction between the two 
classes of writings, as the means of consummating gilts, it 
no longer exists, and the distinction has thus become obso-« 
lete. It isa mistake, however, to suppose, that the reason 
why the delivery of a deed, declaring the gift, has the 
same effect, as between the parties, as the actual delivery 
of the property, is because the delivery of the deed is but 
a symbolical delivery of the thing. That would not have 
been so in the present case, if the donor had delivered a 
deed, instead of an unsealed writing ; for, by the terms of 
the gift, no immediate delivery of the property was intend- 
ed, but the donor was to retain the possession and control 
of it so long as he lived. 

It is rather upon the principle of estoppel, that, for the 
purpose of consummating a gift, the delivery of a deed is 
as effectual as the delivery of the property. According to 
the ancient common law, the seal was invested with great 
sclemnityandforee. «*Words pass from man to man, lightly 
and inconsiderately ; but, where the agreement is by deed, 
there is more time for deliberation. For, when a man 
passes a thing by deed, first there is the determination of 
the mind to do it, and upon that he causes it to be written, 
which is one part of the deliberation ; and afterwards he 
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puts his seal to it, which is another part of deliberation ; 
and lastly, he delivers the writing as his deed, which is the 
consummation of his resolution. So that there is great 
deliberation used in the making of deeds; for which reason, 
they are received as a lien final to the party, and are 
adjudged to bind the party, without examining upon what 
cause or consideration they were made. As if { by deed 
promise to give you £20, here you shall have an action of 
debt upon this deed, and the consideration for my promise 
is not examinable ; it is sufficient to say it was the will ef 
the party who made :the deed.”—Plowden, arguendo, in 
Sharington v. Stratton, Plowd. 308. 

Although it is true that, in modern times, the seal has 
been stripped of much of its ancient force, the doctrine of 
estoppel by deed is still maintained. Hence, where a gift 
of personal property is made by deed, the delivery of the 
deed transfers the right to the property; for the reason, 
that the form of the instrument imports a consideration for 
the transfer, and the maker of the deed is estopped thereby 
from asserting that he has not granted to the donee a 
power of control and dominion over the property conveyed 
by the deed ; and this irrevocable transfer of dominion is 
the “one thing needful” to perfect a gift. ‘The deed does 
not operate on the property,.in virtue of its being a symbol 
of it, but because it carries on its face an acknowledged 
right in the grantee to control it. A -symbolical delivery 
of one thing, in the name of another, is no delivery of the 
latter. The argument of Lord Chancellor Hardwicke, in 
Ward v. Turner, (2 Vesey, Sr. 431,) is conclusive upon 
this point. But, if the key be delivered of a desk, in which 
a paper or a jewel is contained,.the paper er jewel is there- 
by delivered; be who has the key, has the dominion of it. 
A deed stands upon analogous grounds, and whenever 
the deed is effectually executed and delivered, it draws to 
the grantee the thing according to its terms.”—Jaggers v. 
Estes, 3 Strob. Eq. 380. ) 

But, unless the donor has executed a deed, whereby he 
is estopped from saying that the,property has not passed 
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to the donee, no mere verbal or written declaration will 
consummate the gift ; the dectrine of estoppel does not 
apply to such a case ; and unless there be a deed, or a con- 
tract supported by a valuable consideration, the proprietary 
right of control cannot pass without a delivery of the 
property. Hence, a parol declaration of gift (whether 
verbal, or by unsealed writing) stands upon the footing of 
a mere promise to give, and is void in law.—See Addison 
Contr. 12, 27; 1 Parsons Contr. 201; Williams on Pers. 
Prop. marg. pp. 33-5 ; McCutchen v. McCutchen, 9 Porter, 
§50, 656-7 ; Irons uv. Smallpiece, 2 B. & Ald. 551; Miller 
v. Anderson, 4 Rich. Eq. £3; Busby v. Byrd, ib. 9; Taggers 
v. Listes, 3 Stvob. Eq. 379; Morrow v. Williams, 3 Dev. 263 ; 
Thompson ce. Thompson, 2 Uow. Miss. 737; Barker e. 
Barker, 2 Gratt. 344; 11 Leigh, 439; 15 Ala. 406; 
18 Ala. 822; 17 Ala. 7723.1 Burrill’s Law -Dict. (2d ed.) 


9 








p- 6S6. 

What we have said may serve to indicate the origin of 
the distinction between deeds, on the one hand, and verbal 
declarations, or unsealed writings, ou the other, as the 
meaus of consummating gifts. Whatever the original rea- 
sous for the distinction, it is well established in the com- 
mou law ; and forming, as it does, a tule of property, we 
are not disposed to disturb it. If asked why we would 
decide, in the absence of a statute, that land could not be 
conveyed by an unsealed instrument, as well as by deed; 
or why will not a verbal declaration of gift, without deliv- 
ery, be effectual to pass the title to personalty ; we might 
find it difficult, at the present day, to give any better an- 
swer than this—The law is so settled, and it is only ‘with 
trembling hands” (according to the maxim of Montesquieu) 
that courts should venture to change settled laws. 

[2.] The writing relied on in this case was executed in 
Mississippi; and there being no evidence to the contrary 
before us, we must presume that the rule of the common 


law prevails in that State. 
Whether our legislation has wrought such changes in the 
principles of the common law, as would enable us to hold 
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that a gift of personal property may be made, in.this State, 
by an unsealed writing, without delivery of the property, 
we need not inquire, and do not decide. 

Judgment affirmed.. 





LONGMIRE vs. PILKINGTON. 
(TROVER FOR CONVERSION OF HORSE. ] 


1, When guardian may sus.—Under the provisions of the Code, (§§ 2936, 
2132,) a guardian may sue in his own name, for the use of his ward, 
to recover damages for the conversion of the ward’s property. 

2. Amendment of complaint.—Under the provisions of the Code, 
(§§ 2402--3,) where the summons is in the name of the plaintiff indi- 
vidually, the complaint may be so amended as to show that he sues 
as guardian of a minor, and for the use of his ward: 


AppEa from the Circuit Court: of Monroe. 
Tried before the Hon. C. W. Raprer. 


Tas action was brought by James Pilkington, against 
Garreti: M. Longmire and Richard F. Longmire, to recover 
damages for the conversion of a horse. In the original 
complaint; the plaintiff sued in his own right, and alleged 
that the horse was his property. An amended complaint 
was afterwards Sled, in which the plaintiff was described 
as “James Pilkington, as guardian of Margaret Pilkington, 
a minor, and who sues for the use of said Margaret Pilking- 
ton ;” and the horse was alleged to be the “property of the 
plaintiff as aforesaid.” There is no bill of exceptions in 
the record ; but the judgment-entry of the term, at which 
the amendment was allowed, is in these words: “ Plaintiff 
has leave to amend his complaint, by adding to his name 
the words, ‘as guardian,’ &c.; to which the defendants ex- 
cept.” The defendants afterwards demurred to the 
amended complaint—* 1st, because said complaint shows 
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on its face no cause of action in the plaintiff as guardian ; 
2d, because the suit is not brought in the name of the 
ward, by next friend ; 3d, because the complaint shows no 
cause of action in plaintiff; 4th, because the ward cannot 
sue, in this form of action, by guardian ;- 5th, because the 
complaint does not allege property in the plaintiff; and, 
6th, because the complaint shows on its face that the prop- 
erty is in the ward.” The court overruled the demurrer. 
The allowance of the amendment, and’ the overruling of 
the demurrer to the amended complaint, are now: assigned 
as error. 


ANDERSON & Boyes, for appellants. 
S. J. CumMIne, contra. 
e 


STONE, J,—The Code (§ 2036) declares, that “ guar- 
dians may sue in their own names, for the use of the ward, 
in all cases where the ward has an interest, and the 
judgment enures to his benefit.” The amended complaint 
in the present case discloses an interest in the ward; and 
if its averments be true, the judgment will enure to her 
benefit. The case, then, as made by the amendment, is 
precisely within the letter of the section of the Code above 
copied, if that section be not qualified by some other pro- 
visions of the Code. It is contended, that section 2132 
qualifies section 2036. We think we give operation to the 
latter section, (2132,) when we declare that it would evi- 
dently govern suits by infants who have no guardian. They 
“must sue by their next friend.” Possibly there are other 
cases to which section 2132 would apply. 

We hold, then, that, in suits like the present, the guar- 
dian ‘may sue i his own name, for the use of the ward.” 

Section 2130 of the Code relates to suits “brought in 
the name of the person having the (egal title, for the use of 
gnother.” A guardian, as such, has not the legal title of 
his ward’s estate ; and, hence, that section can exert no in- 
fluence on suits like the present.—Sutherland v. Goff, 5 Por. 
508; Hooks v. Smith, 18 Ala. 341. 
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2.] If the amendment was properly allowed, we need 
not inquire whether’the record sufficiently raises the ques- 
tion of its allowance.—See Bryan v. Wilson, 27 Ala. 208 ; 
Felkel v. Hicks, 32 Ala. 25. ‘The alteration in this case 
‘was not an entire change, or substitution, of one party 
plaintiff for another. Such change, under our decisions, 
‘would not be allowed.—Leaird v. Moore, 27 Ala. 326; 
Friend v. Oliver, ib. 5323 Dwyer v. Kinnemore, 31 Ala. 
404; Pickens v. Oliver, 32 Ala. 626. The amendment 
simply changed the character in which the plaintiff sued, 
“by showing that he declared, not in his own right, but in 
that of another, upon whose title the-statute permits him 
‘to recover. In Crimm v. Crawford, (29 Ala. 626,) we said, 
“To amend the complaint, so as to show the capacity in 
which the plaintiff sues, produces no inadinissible*depar- 
‘ture from the summons; for, notwithstanding the summons 
is, under the decisions of this court, deemed as one in favor 
of the plaintiff as an individual, yet it is permissible for 
the plaintiff, upon general process, to declare as an admin- 
istrator.””—See, also, Agee v.. Williams, 30 Ala. 636. The 
principle settled in Crimm v. Crawford, supra, is well sus- 
tained by authorities, many of which are therein cited. 
We cannot distinguish between the right to amend in that 
case, and in this; and, henee, we hold, that the amend- 
ment was properly allowed in the, present case. 

Judgment affirmed. 





WILLIAMSON & McARTHUR vs. WOOLF er at. 
[ACTION CN OFFICIAL BOND OF JUSTICE OF THE PEACE. ] 


1. Authority of intendant of Camden as justice of the peace-—The 4th see- 
tion of the act “ to incorporate the town of Camden in Wilcox county,” 
(Session Acts, 1841, p.54,) taken in connection with the act ‘to incor- 
porate the town of Eutaw in Greene county,” to which it refers, al- 
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Me though it may not make the intendant of the town, ex officio, a justice 
af of the peace, constitutes at lcast a valid foundation for a bona side 
Be elaim of office by him; and if he proceeds to perform the duties of a 





justice of the peace, on the faith of his election as intendant, he is at 
least a justice de facto. 

2. Estoppel by bond.—The sureties on a bond, which recites that the prin- 
cips] obligor “has been duly elected intendant of the town of C., and 
is thereby made ex officio a justice of the peace,” are estopped, when 
sued on the bond for the default of their principal, froin alleging that 

- he was not a justice of the peace; it appearing that he was at least a 
_justice de facto, and received much business as a justice on the faith 
and credit of the bond. 

3. Vulidity and consideration of bond of officer de faclo.—A bond, executed 
by the intendant of an incorporated town, with others as his sureties, 
which recites that, by virtue of his election as intendant, he “is thereby 
made ex oficio a justice of the peace,” and is conditioned for the faith- 

t ful discharge of his duties as such justice, will be upheld as a common- 

law obligation, (although there is no law requiring the intendant to 

give bond,) when it appears that he was at least a justice de facto, 
and that the bond is supported by a sufficient consideration; and if it 
was given for the purpose of procuring for the intendant patronage 








and business as a justice of the peace, and he did receive patronage 
and business as a justice on the faith and credit of it, it is supported 
by a sufficient consideration. 

4. Demurrer to complaint assigning good and bad breaches.—iIn an action on 
a penal bond, if the complaint contains a single conut, assigning sev- . 
er2l breaches, the insufficiency of one of the assignments is net 2 
ground of demurrer to the entire complaint. 





Appra from the Cireuit Court of Wilcox. 
Tried before the Hon. Nat. Cook. 


Tus action was founded on a penal bond, exeented by 
Jolin D. Catlin, jr., (since deceased,) D.S. J. Woolf, and J. 
A. Blakeney, dated the 7th.June, 1854, payable to the State 
of Alabama, and conditioned as follows: ‘Whereas the 
above-bound John D. Catlin, jr., has been duly elected inten- 
dant of the town of Camden in said county, and is thereby 


j made, ex officio, justice of the peace; now, therefore, should 
4 the said Catlin well and truly do and perform all the duties 
i which are, or may be, required of him by law as such in- 


tendaut, or, ex officio, justice of the peace, then this obliga- 
tion to be void,” &e. 


The amended complaint was in the following words : 
“Plaintiffs claim of defendants the sum cf $665 
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the breach of the condition of a bond,” &e., describing it, 
and setting out the condition. “ Plaintiffs say, that the 
said bond was delivered to the probate judge of Wilcox 
county, and was by him approved ; that the said hond was 
given by the said Catlin for the object and purpose of 
securing to him thereby patronage and business as a jus- 
tice of the peace; that the said Catlin did, on the faith 
and credit of said bond, receive much patronage and busi- 
ness asa justice of the peace, and was thereby benefited, 
by reason of. the large amount of costs and fees which he 
obtained from said official patronage and business, so secured 
to him by reason of said bond; that, according to the re- 
citals of said bond, said Catlin was an acting justice of the 
peace ex officio, as aforesaid, for Wileox county, by virtue 
of his office as intendant of the town of Camden, from the 
date of said bond, (June 7th, 1854,) until October 13th, 
1855; that, diving said period, divers claims, the property 
of plaintiffs, were placed in the hands of said Catlin, as 
justice of the peace ex officio as aforesaid, for suit and col- 
lection; and that the condition of said bond has been 
broken by said Catlin, in this: that the said Catlin, as such 
justice of the peace cx officio as aforesaid, during the said 
time he was an acting justice of the peace ex officio as afore- 
said, to-wit, between the 7th June, 1854, and the 13th 
October, 1855, had and received officially and ministerially, 

for and on account of the plaintiffs, divers sums of money 

on the claims above mentioned, amounting in the whole to 
the sum of $665 783 and that he, the said Catlin, did not 

pay the said sum of money, or any part thereof, to the 

said plaintiffs, or to any person or persons authorized to 
receive the same, but wholly failed, neglected, and refused 
so to do, to the damage of the plaintiffs as above stated.” 

(The cpinion of the court renders it unnecessary to set out 

the second assignment of a‘breach.) “Plaintiffs further 

say, that all the said sums of money collected by said 

Catlin, as above set out, were demanded of him before the 

commencement of this suit, to-wit, on or about the 11th 

July, 1854, the 23d October, 1854, and the 29th December, 
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1855; and that said several sums of money, sv collected 
by said Catlin, became and were due and owing from said 
Catlin as justice of the peace ex officio as aforesaid, before 
the commencement of this suit, and before the date of said 
demands, and are still in arrears and unpaid, contrary to 
the form and effect of said writing obligatory, and of the 
said condition thereof; by reason of which said breach of 
said writing obligatory, the same became forfeited ; whereby 
an action hath accrued to the said plaintiffs, to have and 
demand of the said defendants the said sum above claimed, 
with the interest thereon.” 


The defendants demurred to the complaint—*‘ 1st, be- 
cause said Catlin was not, by virtue of his office as inten- 
dant of the town of Camden, a justice of the peace, ex 
officio, for the county of Wilcox, and therefore said bond 
is contrary to law and void: 2d, because the intendant of 
the town of Camden was not, at the time said Catlin exe- 
cuted said bond with defendants, required to give bond, and 
therefore said bond is without consideration and void; 
3d, because the condition of said bond is insensible, uncer- 
tain, and therefore void; 4th, because the complaint does 
not allege that said Catlin was a justice of the peace in and 
for Wilcox county ; 5th, because the first count in said 
complaint is argumentative, states legal conclusions, and 
does not aver a demand; 6th, because the second - count 
is insensible, uncertain, and void for repugnancy ; and, 
7th, because said second eeunt does not aver a demand.” 
The court sustained the demurrer, and its judgment is now 


assigned as error. 


The 4th section of the act, “to incorporate the town of 
Camden, in the county of Wilcox,” is in these words : “Be 
it further enacted, that the powers, privileges, rights and 
immunities, conferred by an act, entitled ‘ An act to incor- 
porate the town of Eutaw, in Greene county,’ approved 
January 2d, 1841, are hereby transferred to, and vested in, 
the intendant and council of the town of Camden, in the 
county of Wilcox.”—See Session Acts 1841, page 54. 
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J. HENDERSON, for appellants —1. The charter of the 
town of Camden, taken in connection with the charter of 
the town of Eutaw, to which it refers, makes the intend- 
ant, cx officio, a justice of the peace; and sectiom710 of 
the Code requires justices of the peace to give bond, accord- 
ing to the provisions of section 118. The bond here sued 
on is thus shown to be a good statutory bond; and its valid- 
ity, as a statutory bond, is not affected by the superadded 
condition for the faithful discharge of the principal obligor’s 
duties as intendant, which will be rejected as surplusage.— 
10 Mis. 664; 5 Barr, 250; 1 Brock. 1953 2b. 1773; Whait- 
sett v. Womack, 8 Ala. 466, and cases there cited. The 
doctrine invoked by the appellees’ counsel, as to a clause 
of reference in a statute, has no application, since all the 
powers conferred on the intendant are special; and if it 
were held applicable at all, it would take away all powers 
from him. 

2. If the obligation is not: good as a statutory bond, it is 
certainly good at: common law... The State has power, in- 
dependent of all statutory provisions, to take a bond from 
one of its officers, conditioned for the faithful discharge of 
his public duties; and the courts will lend their assistance 
to indemnify parties who have been injured by the officer 
acting under such bond.—5 Peters, 115; 3 Wheaton, 172; 
1 Bailey, 211; 7 Conn. 543; 6 Binney, 292; Gilpin, 554; 
1 Green]. 248; 5 Pick. 584; 15 How. (U. 8S.) 304; 3 Cush. 
(Miss.) 625. 

The allegations of the cemplaint show a sufficient»con- 
sideration for the bond.—1 Saunders’ P|. & Ev. 195 ; Chitty 
on Contracts, 30; Jester v. Keith, 1 Ala. 316; Gayle v. 
Martin, 3 Ala. 593; Whitsett v. Womack, S Ala. 466 ; 
5 Pick. 384. 

4. Catlin having enjoyed the benefits arising from the 
bond, the defendants are estopped from alleging its inva- 
lidity.—Sprowl v. Lawrence, 33 Ala. 688; 8 Ala. 466; 
7 Ohio, 354; 2 Har. (Penn. St.) 83; 16 Mass. 102; 1 Rien. 
(S. C.) 281. 





LS 


hae) 





JANUARY TERM, 1861. 303 


Williamson & McArthur v. Woolf et al. 


——————————— 





J. L. Tuompson, with.whom was ALEX. WuHITE, contra. 
1. The civil jurisdiction of a justice of the peace is an ex- 
traordinary power, and must be conferred by statute, since 
it did not exist at common law.—Ellis v. White, 25 Ala. 
540; Marshall v. Betner, 17 Ala. 836.. A clause of refer- 
ence in a statute embraces only the general powers and 
provisions of the statute referred to, and not its special and 
particular clauses.—Ex parte Greene & Graham, 29 Ala. 52; 
Stevenson v. O'Hara, 27 Ala. 362; Matthews, Finley & Co. 
»,. Sands & Co., 29 Ala. 131; Dwarris on Statutes, 705. 
From these propositions it necessarily follows, that the 
charter of the town of Camden does not make the intend- 
ant, ex officio, a justice of the peace. Any other construc- 
tion of the charter would make each member of the com- 
mon council, equally with the intendant, a justice of the 
peace ; and would authorize them to act in that capacity, 
not in Wilcox, but.in Greene county. Moreover, the Sth 
section of the subsequent act to amend the charter of Cam- 
den, (Session Acts 1857-8, p. 225,) which expressly con- 
fers on the intendant the powers of a justice of the peace, 
is a legislative construction of the original charter, showing 
that it did not confer that power. 

2. The complaint does not aver, that Catlin was a justice 
of the peace for Wilcox county; and if he was in fact a 
justice, by virtue of his election as intendant, there is no 
statute which required or authorized him to give bond. 
The provisions of the Code do. not apply to the case, 
because liis term of office, mode of election, &c., are entirely 
different from those of justices of the peace under the 
Code, and are governed by a special statute which was 
passed before the adoption of the Code. 

3. All the specified grounds of demurrer are insisted on. 


R. W. WALKER, J.—We do not deem it necessary to 
determine, whether by the act ‘to incorporate the town of 
Camden in Wilcox county,” (Acts 1841, p. 54,) the intend- 
ant of the town is made, ez: officio, a justice of the peace. 
On that point, the law may be conceded to be as the appel- 
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lants contend; and yet it would be of no avail to them in 
this suit. 

It is not always easy to determine what is necessary to 
constitute an officer defacto. The general definition is, that 
he is one who exercises the duties of an office, under color of 
an appointment or election to that office ; though Lord Ellen- 
borough, in the leading case on the subject, says, that an 
officer de facto “* is one who has the reputation of being the 
officer he assumes to be, and yet is not a good officer in 
point of law.”—The King v. The Corporation of Bedford 
Level, 6 East, 366. It is very clear, that the 4th section 
of the act to incorporate the town of Camden, when taken 
in connection with the act to which it refers, constitutes at 
least a valid foundation for a bona-fide claim by the intend- 
ant of the town, to be ea officio justice of the peace; and 
it, on the faith of his election as intendant, he proceeds to 
perform the duties of justice of the peace, he would not 
be considered a naked usurper without"claim or right. If 
not a mere usurper, he would be at least an ofticer de fucto. 
People v. Cook, 14 Barb. 316 ; Jones v. Bebee, 9 Mass. 231. 
It follows, that if the principal obligor in the bond was 
elected intendant of the town of Camden, and, on the 
authority of that election, assumed to act, and did act as a 
justice of the peace, he became at least a justice de facto, 
if not de jure. This being so, a bond executed by him, 
and conditioned for his faithful discharge of the duties of 
justice, will be upheld as a valid obligation ; and those who 
have voluntarily bound themselves as his sureties, cannot 
absolve themselves from liability by alleging that he was 
no justice.—Sprowl v. Lawrence, 33 Ala. 688, and authori- 
ties cited. 

[2.] The doctrine of estoppel has sometimes been 
assailed, as tending to defeat justice by excluding truth. 
But certainly no rule of the common law is better sup- 
ported by reason and sound policy, than that which de- 
clares, that when a man solemnly admits a fact, and the 
admission is acted upon, he shall not be heard to gainsay it, 
with a view of escaping from liability. The bond in this 
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ease expressly declares, that Catlin “has been duly elected 
intendant of the town of Camden in said county, and is 
thereby made ex officio justice of the peace; and the com- 
plaint avers, that Catlin performed the duties of the office 
of justice, and that on the faith and credit of this bond he 
received “much patronage and business as a justice of the 
peace.” By signing his bend, the defendants acknowledged 
him to be a justice of the peace, recommended him as such 
to the public, and agreed to be liable if he did not well and 
truly perform the duties of the effice, They at least, what- 
ever might be the case with others, will not be heard to 
say that, although they signed his bend, and thereby in- 
duced others to place claims in his hands, still he was ‘not 
in fact a justice of the peace. On that point their “mouths 
are shut.” 

[3.] Even if it be true, that there was no law requiring 
the intendant of the town of Camden to give bond, that 
would not aftect the validity of the instrument, as a com- 
mon-law obligation.—Sprowl v. Lawrence, 33 Ala. 692; 
Alston v. Alston, 34 Ala. 24-5, and authorities cited ; Ste- 
phens v. Crawford, 1 Kelly, 582. The complaint shows a 
sufficient consideration for the bond.—34 Ala. 24. 

{4.] The complaint contained but a single count, assign- 
ing several breaches. In such:a case, the insufliciency of 
one of the breaches assigned is not a ground of demurrer 
to the entire complaint. Hence, we need not inquire, 
whether the second breach was good.—Governor v. Wiley, 
14 Ala. 172; Wilson v. Cantrell, 19 Ala. 642. 

The court erred in sustaining the demurrer. The judg 
ment is, therefore, reversed, and cavse remanded. 
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HMOPKINSON vs. SHELTON. 
[TROVER AGAINST SHERIFF. | 


1. Requisites of plea.—It is no objection to a special plea. under our sys- 
tem of pleading, that it presents matter which is available under the 
general issue, which is also pleaded. 

2. Plea of former recovery.—A plea of former recovery must show that 
the cause of action in the two suits is the same, 

3. Same ; conclusiveness of judgment as bar.—The recovery of a judement 
against a sheriff and his sureties, in an action on his official bond, by 
two joint owners of a chattel, for his wrongful acts in selling the en- 
tire interest in the chattel under execution against one of the joint 
owners, and in making the sale ata place not authorized by law, is a 
bar toa subsequent action of trover against him, by the joint owner 
who was not a party to the process, for the conversion arising from 
the wrongful sale of the entire interest ; and the conclusiveness of 
the bar is not affected by the fact, that only nominal damages were 
recovered in that action; nor by the further fuct, that the action 
itself was not strictly maintainable. 


AppkAL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


Tuis action was brought by C. B. Hopkinson, against 
James T. Shelton, to recover damages for the conversion 
of certain cattle, which the defendant, as sheriff of said 
county, had seized and sold under execution against one I’. 
B. Sheppard, . The defendant pleaded, 1st, the general is- 
sue; 2d, justification .under the execution against Shep- 
pard,. averring that the cattle were the property of said 
Sheppard, and were liable to sale under the execution ; 
and, 3d, a special plea in the following words: “3. And 
for a further plea, defendant says, that said plaintiff ought 
not further to have or maintain his said action against him, 
because he says, that the said plaintiff and F. B. Sheppard 
instituted a suit, in their joint names, against this defend- 
ant, as sheriff, and his sureties on his official bond, on the 
same day this suit was brought, to recover damages for the 
defendant’s selling the same cattle, for the conversion of 
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which this suit is brought, under an execution, issued from 
the city court of Mobile, in favor of one W. R. Smith, 
against said Sheppard ; and that at the present term of this 
court, to wit, on the 28th March instant, said suit was tried, 
and a recovery was had against this defendant for the sale 
thereof, and damages assessed against this defendant and 
his sureties, in favor of said plaintiff and said Sheppard ; 
and he avers, that this recovery was for the sale of the 
same cattle, for the conversion of which this suit is brought; 
which said recovery still remains of record, in full foree ; 
and he pleads this recovery in bar of the further prosecu- 
tion of this suit, and prays judgment,” &c. The plaintiff 
took issue on the first plea, anddemurred.to the ethers—“1st, 
because said second and third pleas are repugnant ; 2d, be- 
‘ause said plea amounts to the general issue, as pleaded in 
the first plea; 3d, because, as to the third plea, it does not 
set out the record with sufficient certainty; 4th, because 
said third plea does not show that the suit, on which the 
recovery therein pleaded was had, was between the same 
parties; 5th, because it does not show that the cause of ac- 
tion for which this suit is brought, was, or could have been, 
tried in said former suit; Gth, because it does not show 
that the cause of action in said former suit was the same 
us that on which a recovery is sought .in this action ; 7th, 
because it does not show that the recovery sought in this 
action was, or could have been, had in said former suit ; 
Sth, because it does not show that the merits of this action 
were, or could have been, tried in said former action ; 9th, 
because it does not show that the judgmert in the former 
suit has been satisfied ; and, 10th, because it does not show 
what were the issues decided in the said former action.” 
The court overruled the demurrer, and the plaintiff then 
replied nul tiel record ; and it was agreed, that any other 
uppropriate special replication should be considered as filed, 
and that any special matter might be given in evidence. 
On the trial, as the bill of exceptions shows, the plaintiff 
proved the joint ownership of the cattle by himself and 
I’. B. Sheppard, the levy of an execution on.them by the 
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defendant, as sheriff, against said Sheppard individually, 
and the sale of them under said execution, on the 25th Oc- 
tober, 1858, as the sole and separate property of Sheppard. 
The defendant then read in evidence the record of the 


former suit brought by the plaintiff and said Sheppard 


jointly, against the defendant and the sureties on his official 
bond, together with the bill of exceptions reserved by the 
plaintifls in that case, and the decision of the supreme 
court thereon rendered ; “and it was admitted, that the 
same cattle constituted the subject-matter of both suits.” 
It was agreed, also, that the decision of the supreme court 
in the former case might be read from the printed report, 
(34 Ala. 652-59,) as if incorporated in the bill of excep- 
tions in this case. 

“This being all the evidence in the cause,” the court 
charged the jury, at the instance of the defendant—* 1st, 
that if they believe the cattle sued for are the same cattle 
fer the sale of which the suit of Hopkinson & Sheppard e. 
Shelton et al. was brought, the record of which suit was 
read in evidence, then the plaintiff cannot recover; 2d, 
that if the cattle belonged to Hopkinson and Sheppard as 
partners, the suit of Hopkinson § Sheppard v. Shelton et al. 
is a bar to this suit.” The plaintiff excepted to these 
charges, and then requested the court to instruct the jury 
—‘“‘ist, that the verdict and judgment in the suit of Hop- 
kinson & Sheppard v. Shelton et al. is conclusive evidence, 
in this suit, of the plaintiff’s interest in the cattle; 2d, 
that if Hopkinson and Sheppard were joint owners of the 
cattle, and the defendant, as sheriff, sold said cattle as 
the sole and exclusive property of Sheppard, under an ex- 
ecution against him individually, and Sheppard & Hopkin- 
son recovered ouly rominal damages in the former action, 
when, by reason of the misjoinder ot plaintiffs, they were 
by law entitled to none,—then the recovery in that suit is 
no bar to this suit; 3d, that if Hopkinson & Sheppard 
owned the cattle jointly, and the defendant, as sheriff, sold 
the entire property under execution against Sheppard indi- 
vidually, they must find for the plaintiff; 4th, that the ver+ 
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dict and judgment in the former suit is no bar to the plain- 
tiff’s recovery in this action; 5th, that if the evidence in 
this suit would not have sustained the action in the former 
suit, then the judgment in that suit is not a bar in this; 
6th, that the plaintiff in this action could not have recoy- 
ered in the former suit the demand claimed in this, and, 
therefore, was entitled to recover in this suit for the value 
of his interest in the cattle; and, 7th, that the jury must 
find for the plaintiff, under the tacts of this ease.” The 
ceurt refused each of these charges, and the plaintiff ex- 
eepted to their refusal. 

The overruling of the demurrer to the second and thiré 
pleas, the charges given to the jury, and the refusal of the 
several charges asked, are now assigned as error.. 


H. I. Drummonp, for appellant. 
DarGcan & TayLor, contra. 


A. J. WALKER, C. J.—Under our system of pleading, 
which allows the filing of a plurality of pleas, it is no ob- 
jection, that a special plea presents matter of defense avail- 
able under the general issue, which is also pleaded.—Dun- 
ham v. Riddle, 2 St. & P. 402 5. Code, § 2237; Pamphlet 
Acts ef 1853-54, p. 60. The refusal of this court to re- 
verse, on. account of the erroneoussustaining of a demurrer 
to.a plea, where the general issue was pleaded, and-the de- 
fense might have been made under it, is put, not upon the 
ground that the special plea was objectionable, but that no 
injury resulted from the erroneous action: of the court. 
Rogers v. Brazeale, 34 Ala. 512. There is a common-law 
rule, “that where a plea amounts to the general issue, it 
should be so pleaded ;” but it is probable that the enforce- 
ment of thatirule was discretionary with the court.—Ste- 
phens on P]. 419-422, ch. 2, § 6. It was no valid objec- 
tion to the second plea, that it amounted to the general 


issue. 
2.] The third plea. setting up a former recovery, does 
not show that the cause of action in the two suits was the 
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same. The cause of action in this case, is the conversion 
of the cattle mentioned. The eause of action, alleged to 
have been the basis of the former recovery, is the sale of 
the same cattle by the defendant as sheriff. It is not 
averred, that the conversion, for which this suit was 
brought, was identical with the sale, for which the other 
suit was brought. There may have been an actionable con- 
version altogether distinct from the sale. _The court erred 
in overruling the demurrer to this plea. 

[3.} The main question before us is, whether the recov- 
ery of nominal damages, in the case of Hopkinson and 
Sheppard v. Shelton, (the . decision of which in this court-is 
reported, under the title of Sheppard v. Shelton, in 34 Ala. 
p- 652,) is a bar.to this suit, when it is shown that the 
conversion of eattle for: which this suit is brought wae 
effected by the levy upon. the same by the defendant, as 
sheriff, under fiert facias: against Sheppard alone, and the 
subsequent sale of the same under the execution ; and that 
such sale was the sale for the making of which the former 
suit was brought by the plaimtiff and Sheppard, they being 
joint owners of the cattle. “Lo determine this question, it 
is necessary to ascertain what is the legal cause of action 
in this suit. The sheriff, having.an exeeution against Shep- 
pard alone, had authority to levy en the cattle, which were 
the joint property of the defendant im execution and the 
plaintiff in this case, and to held possession of the same 
until the sale-——Andrews v. Keith, 34 Ala. 722; Moore v. 
Sample, 3 Ala. 319; Winston v. Ewing, 1 Ala. 129. The 
cause of aetion in this ease, therefore, is not a conversion 
produced by the levy, taking and retaining of the property 
up to the sale. The sheriff’s conduct was legal, up to the 
time of sale. A sale of the entire property, under an ex- 
ecution against one of the joint owners, would render the 
sheriff a trespasser as to the joint owner who was not @ 
defendant in the execution ; and this is the eause of action, 
which would accrue to the plaintiff, upon the facts stated 
in the question above propounded.—Sheppard v. Shelton, 
34 Ala. 652; Smyth v. Tankersley, 20 Ala. 212. 
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It the wrongful sale of the property was the cause of 
action in the former suit, and a recovery was thereupon 
had, it is a bar to this suit. It can make no difference, 
that the form of action was different.—Starkie on Ev., part 
2, p. 198; Tarleton & Pollard v. Johnson, 25 Ala. 300 ; 
Langdon v. Raiford, 20 Ala. 532. Nor does it affect the 
question, that, in strictness of law, the plaintiff's -right 
could not have been properly adjudicated in the fornter ae- 
tion, if it was in fact set up and passed upon, in a court of 
competent jurisdiction, at the plaintiff’s instanee.—Tarle- 
ton d> Pollard v. Johnson, supra. Nor does it make the 
tormer suit less effective as a bar, that in it the court, by 
an erroneous ruling, diminished the plaintiff’s recovery 
down to merely nominal damages.—Smith v. Whiting, 
11 Mass. 445; Planter v. Best, 11 Johns. R. 530-3 Philips 
v. Berick. 16 Johns. R. 186; Brockway v. Kinney, 2 vb. 210. 

The cause of action in» the former suit was the sale of 
the eutire property in the cattle, by virtue of process 
against one of the owners; and ata place not authorized 
by law. The charge of the court authorized a finding by 
the jury of the damage resulting from such sale, but re- 
quired a deduction from the damage of so much of the 
proceeds of sale as was paid over on the execution by the 
sheriff; and instructed the jury, that, if the property sold 
for as much as it would have sold for at a place prescribed 
by law, and the proceeds of the sale were all paid over on 
the execution, then they must find nominal damages for the 
plaintiff The jury found nominal damages. The court 
also refused to separate Hopkinson’s interest from that of 
the defendant in execution, and allow a recovery of his 
damages. We think, that the plaintifl’s damages, resulting 
from the sale, alleged to have been wrongful for the two 
reasons—that the entire property was sold under an execu- 
tion against one owner, and that the sale was at a wrong 
place—were considered and adjudicated; and that, under 
the charge, those damages were reduced to a nominal 
amount, because the property sold for its value, and the 
proceeds of the sale were paid over on the execution. The 
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plaintiff cannot again have his claim for damages on ac- 
count of the wrongfal sale adjudicated ; and if this suit be 
for the same sale, it is barred by the former judgment. 
And upon the principles stated above, this case is not re- 
lieved from the bar, because the form of action in the 
former suit was different ;. nor because the action was not, 
in strictness of law, maintainable ;. nor beeause the court, 
in the former case, erroneously ruled, that the. plaintiff’s 
damages were subject to reduction to a nominal.sum. 

We have adopted what we conceive to be the prima-facie 
construction-of the record in the former suit. We do not 
consider, for we do not think it necessary, whether parol 
proof would be admissible to show that, in fact, the 
subject-matter of this suit was not adjudicated. 

We do not deem it, necessary to decide any other ques- 
tion in the cas& 

Judgment reversed, and cause remanded. 





BEENE’S ADWR vs. PHILLIPS, GOLDSBY & BLE- 
VINS. 


[CONTEST BETWEEN CREDITOR AND ADMINISTRATOR OF INSOLVENT 
ESTATE. } 


1, What constitutes sufficient filing of claim.—A claim against an insolvent 
estate, or the affidavit verifying it, must be regarded as filed, within 
tle meaning of the statute, (Code, § 1847,) when it is delivered to the 
probate judge, or to his acting clerk, in his office, to be placed and 
kept on file; but merely placing it in the office, not with the proper 
fite of papers belonging to the estate, and without bringing it to the 
notice of the judge or his clerk, is not a suflicient filing. 


Appran from the Rrobate Court of Dallas. 


In the matter of the estate of Benjamin ¥. Beene, 
deceased, which was deelared insolvent on the 12th April, 
1858 ; and against which the appellees filed a claim, on the 
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22d November, 1858. Ths administrator filed a written 
objection to the allowance of this claim, “on the ground 
that the same had not been verified in the time and manner 
required by law;” and an issue was formed on this objection. 
On the trial, as appears from the bill of exceptions, the 
plaintifis produced an affidavit of the justice and non-pay- 
ment of their claim, made before a justice of the peace, on 
the 16th December, 1858; and proved by one Roberts, 
who was the acting clerk in the office of the probate judge, 
“that some time after the time for filing claims against said 
estate had expired; to-wit, after the lapse of nine months 
from the declaration of insolvency, plaintiffs’ attorney came 
into the office of the probate judge, and requested witness 
to look and see whether there was any affidavit to said 
ciaim ; tliat they both looked in a box, in which all claims 
against insolvent estates were kept, and said attorney there 
found the affidavit above mentioned, but not in the file of 
papers belonging to said estate; and that he (witness) had 
never before seen said affidavit. Said affidavit was not 
marked filed, nor was there any evidence that the attention 
of the probate judge, or of any one acting for him, had ever 
been called to it; nor was any other evidence offered in 
relation to the filing of said affidavit, or the verification of 
said claim. This being all the evidence, the court overruled 
the objection of the administrator, and allowed said claim ; 
to. which- said administrator excepted,” and which he now 


assigns as.error. 
5 


Wutre & Portis, for appellant. 
JAMES Q. Sairu, and JNo. T. Moraan, contra. 


STONE, J.—A claim and its verification, delivered to 
the judge of probate, or to his acting clerk, in his oflice, to 
be placed and kept on file, must be regarded as “filed” 
within, the meaning of section 1847 of the Code. Merely 
placing such paper in the office, not with the proper file of 
papers belonging to the particular estate, and without 
bringing such paper to the notice of the judge or his clerk, 
would not be a filing within the spirit of the statute. 
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The evidence before the probate court, without more, 
-does. not prove that the affidavit verifying the claim in this 
case, was filed in the office of the probate court within the 
time allowed by law. 

. Reversed and remanded. 





GNION INDIA “RUBBER COMPANY vs. MITCHELL. 
[GARNISHMENT ON JUDGMENT. ] 


1. Execution of bill of exceptions.—A bill of exceptions, which is without 
«date, and which is not shown by the record to have been signed 
within the time prescribed by the statute, (Code, §2352,) will be 
wrejected, on motion, as forming no part of the reeord. 
2° What irregularities are available to plaintiff in garxishment.—The alow- 
ance of a set-olf claimed by the garnishee, against the claims adimitied 
by him to be due to the defendant, or to his transferree, is not a mat- 
ter of which the plaintiff can complain on error, when the reeord 
shows that Le contested the transferree’s right to the claims, ard that 
the jury found the issue in favor of the transferree. 


ApprEaL from the Circuit Court of Dallas. 
Tried before the Hon. Nar: Cook. 


The appellant im this case, having recovered judgment 
against Jones & Co., (a mercantile firm in Selma, composed 
of Abner Jones and William Ickes,) sted out process of 
garnishment on it, and summoned John T. Morgan, the 
administrator of William M. Murphy, deceased, as the 
debtor of said Jones & Co., or either of them. The gar- 
nishee answered ; admitting that said Jones had presented 
to him, as administrator, several claims against his intestate, 
amounting in the aggregate to about $507.; stating that 
he had been notified by Jones, since the presentation of 
said claims, that. they had been transferred to one John 
Mitchell, as collateral security against a note for $1,000, 
executed by said Jones as principal, and by said Murphy 

















t+ 














JANUARY TERM, 1861. 315 


‘Ur nion India Rubbe or Company v. Mite heil. 





and ot! 1erSs as sureties; and claiming the be nefit of a set-off 


which he held against these demands. Mitchell having 
been brought in on notice, an issue was formed between 
him and the plaintiff, respecting the right to the transferred 
claims. The jury found the issue in favor ef Mitchell; 


cand the court thereupon rendered the following judgment : 


“This day came the plaintiff and the claimant, by their 
attorneys; and issze being joined upon the claim asserted 
by the said Mitchell, thereupon came a jury,” &e., “¢ who,” 
&e., “upon their oaths, do say, ‘We, the jury, find the 
issues In favor of the claimant.’ It is therefore considered 
by the court, that said plaintiif is not entitled to have and 
recover of the garnishee anything upon his answer filed in 
this cause ; and it is further corsidered and adjudged, that 
said claimant, John Mitchell, ge hence, and recover of the 
plaintiff his costs in this behalf expended,” &e. 

“Tn this case, the parties came, by their attorneys; and 
the garnishee having proved that, before the issue of the 
garbishment in this cause, and before the transfer to John 
Mitchell of the claims set forth in said answer, it was 


egrecd between Abner Jones,,who was the sole owner of 


the claims presented by him to said Morgan, as the admin- 
istrator of said Murphy, that all the demands set forth in 
said answer, in favor of said Murphy, against said Abner 
Jones, Jones & Ickes, Ickes & Co., and Jones, Hatiman 
& Milton, should be a good and valid set-off against the 
claims of said Jones against the estate of said Murphy 5 
and it also appearing to the satisfaction of the court, that 
the balance due from said. Morgan, as such administrator, 
after deducting said set-off, is $50 46, and that said batance 
was transferred by said Jones to said Mitehell, before the 


issue of said garnishment,—it is therefore considered by the 
court, that said John T. Morgan, as such adiministrator, go 
hence discharged, and recover of the plaintiff and James 
Q. Smith, his surety, the costs of this proceeding,” &e, 
These judgments were rendered on the 9tir June, 1358. 
There is a bill of exceptions in the record, which is without 
date, and does not purport to have been signed in term 
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time ; but is marked by the clerk, *‘ Filed 20 June, 1858.” 

The judgments above copied, and the several rulings of 
the court to which exceptions were reserved, are now 
assigned as error. 


Avex. & Jno. Wuire, with Jas. Q. Surrn, for the appel- 
lant, argued the several assignments of error ; and, on the 
motion of the appellee’s counsel to strike the bill of excep- 
tions from: the record, submitted these views: The act of 
1844 required, that the bill of exceptions should be affirm: 
atively shown to have been signed in term time, or within 
ten days thereafter by consent.— Wood v. Brown, 8 Ala. 564, 


But the language of the Cude (§ 2358) is materially differ-. 


ent from that of the former statute. Here is an act of a 
judicial oflicer of the State, done in his official capacity, 


but at what time does not appear; if done within a cer-- 


tain time, it was a matter of official duty, the refusal to 
perform which was a misdemeanor (Code, § 2356) ;- if done 


afterwards, it was.a plain violation of his official duty.., 


Under these circumstances, the court must presume that 


the officer performed his duty, and not that he violated it.—. 


4 Phil. Ev. (C..&. H. notes.) 459-61. 


Jxo. T. MorGan, contra, insisted that the bill-of excep-+ 
tions could not be regarded as a part of the record, and 
cited the following cases: Wood v. Brown, 8 Ala. 5635 
Kitchen v. Moye, 17 Ala. 143, 394; Haden. v. Brown, 
22 Ala. 5723; Murrah v. Br. Pamk at Decatur, 20 Ala. 392. 


STONE, J.—The bill of exceptions found in this record 
is without date ; and the record contains no evidence that 
it was signed in term time, or within.ten days afterwards, 
pursuant to written consent of the parties for that purpose. 
Code, § 2358. A motion has been made to exclude the bill 
of exceptions; and under these circumstances, a majority 
of the court nold, that the exceptions cannot be regarded 
as a part of the record.—Kitchen v. Moye, 17 Ala. 143 ; 
Haden v. Brown, 22 Ala.572; Cox v. Whitfield, 18 Ala. 738. 
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[2] The bill of exceptions being excluded, the case is 
brought down to narrow limits. Onan issue between the 
plaintiff and transferree, the jury have affirmed the validity 
of -the transfer; and the ceurt thereupon discharged the 
garnishee. Whether the court correctly ruled on the sub- 
ject of the garnishee’s right of set-off, we need not inquire, 
as that is a subject which does not concern the present 
appellant. If, therefore, the court committed any error, 
(which we do not decide,) it was an error to the prejudice 
alone of ‘the transferree ; and he alone would be heard to 
complain of it, in a contest between those parties. 

Judgment affirmed. 
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TILLMAN vs. CHADWICK. 


‘LT PRESPASS ‘BY QWNER AGAINST HIRER OF SLAVE. ] 


‘tL. Hirer’s authority to punish slave, and liability for abuse of that authority. — 
In the absence of qualifying stipulations in the contract of hiring, 
the hirer acquires the master’s authority to inflict reasonable punish- 
ment on the slave; and in determining what is a reasonable punish- 
ment,—a question which admits of no certain and uniform solution,— 
regard must be had to the nature of the offense, and to the temper of 
the slave while receiving the punishment; since obstinacy, refractori- 
ness, or rebelliousness on his part, justifies severer punishment than 
would otherwise be right and proper. 

Charge misleading jury.—A charge to the jury, asserting that, if the 
punishment inflicted by the hirer on a slave “ was beyond what was 
right and proper under the circumstances, then the enus was on him 
to prove that he was authorized by the slave’s conduct to whip him 
thus severely, and beyond what would have been right and proper,’”— 
is calculated to mislead atid confuse the jury, and is properly refused. 


wo 


. AppEaL from the Circuit Court of Russell. 
Tried before the Hon. Roperr DovuGuerry. 


Tus action was brought by William L. Tillman, against 
Dickinson Chadwick, to recover damages for injuries in- 
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flicted on a slave. At the time of the commission of the 
alleged trespass, the slave was in the defendant’s posses- 
sion, wader a contract of hiring. The only error assigned 
is, the refusal of the circuit court to give, at the instance 
of the plaintiif, the following charge:—“If the jury be- 
lieve, from all the facts and circumstances of the case, as 
gathered from the testimony, that the punishment inflicted 
by the defendant on the slave was improper, aud beyond 
what was right and proper under the circumstances, the 
onus was on him to prove that -he was authorized by the 
slave’s conduct to whip him thus severely, and beyond what 
would have been right and proper ;” to the refusal of which 
charge the plaiatiff reserved an exception. 


3. HT. Baker, and D. Cropton, for the appellant. 
GoLpriwalte, Rice & SEMPLE, contra. 


STONE, J.—It is a settled doctrine of the law, that the 
owner of a slave, and whoever rightfully stands in his 
place, is “of necessity invested with authority to inflicé 
on such slave reasonable punishment: for the breach of 
police regulations." —Gillian v. Senter, 9 Ala. 395. The 
hirer of aslave, when there are no qualifying stipulations 
in the contract of hiring, is, for the time being, armed with 
the power of the owner in this respect.— Nelson v. Bondu- 
rant, 26 Ala. 341; LHall v. Goodson, 32 Ala. 277. 

What is reasonable punishment, and when it can be 
affirmed that correction has gone beyond this boundary, 
and become unreasonable and cruel, is a question which 
admits of no certain and uniform solution. Absolute obe- 
dience, and subordination te the lawful authority of the 
master, are the duty of the slave ; and the master or hirer 
may employ so much force as may be reasonably necessary 
to secure that obedience. The law cannot enter into a 
strict scrutiny of the precise force employed, with the view 
of ascertaining that the chastisement had or had not been 
unreasonable. Still there is a boundary, and the force 
must not be grossly disproportionate to the offense. Much 
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must depend on the nature of the transgression in the first 
instance, and on the temper of the slave while receiving 
the punishment. On the other hand, the master, hirer, or 
overseer, Should ever bear in mind, that the main purpose 
of correction is te reduce an offending and refractory slave 
to a proper state of submission, respect and obedience to 
legitimate authority. This chastisement should be so 
attempered and applied as to secure the end aimed at, with 
as little risk of permanent injury or danger to the slave or 
his owner as is reasonably compatible with the surround- 
ings—See Dave v. The State, 22 Ala. 23; Eskridge v. The 
State, 25 Ala. 30; Hogamv. Carr, 6 Ala. 471. 

Punishment for a past offense, which is inflicted with a 
view to reformation, should be graduated by the nature of 
the offense ; and somewhat by the fact, whether the offense 
has been of frequent or rare commission. We mean this 
remark for cases where the slave submits without obstinacy 
to the proper correction. Should the slave prove rebellious, 
or refractory, more severity would doubtless be necessary, 
to secure proper reformation and example. Jn this way, 
legitimate punishment may sometimes be carried much be- 
yond what the offense in the first instance would seem to 
render necessary. 

We suppose the idea last above suggested was probably 
had in view by the counsel who asked the charge in this 
case, the refusal to give which raises the only question 
which this record presents for our consideration. The sub- 
stance of the charge asked was, that if the whipping was 
beyond what was right and proper, then the ens was on 
the defendané to show that the negro’s conduct was such 
as to authorize his hirer to whip him beyond what was 
right and proper. Now, the negro’s conduct might pos- 
sibly be such as to justify much greater correction, than 
would under ordinary circumstances be right and proper ; 
yet, this would only show that much greater chastisement, 
under some circumstances, would be right and proper, than 
would be under less aggravating circumstances. Under 
no state ot case could it justify correction beyond what 
was right and proper. 
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The charge asked was calculated to confuse and mislead a 
the jury, and was rightly refused by the-court.—Shep. . 
Digest, 462, §§ 61, 62, 68. 

Judgment of the circuit court affirmed. 














COX vs. MOBILE & GIRARD RAILROAD COMPANY. 


[ACTION ON PROMISSORY NOTE, BY ENDORSEE AGAINST MAKER. ] 


1. Discharge of surety by new contrast between creditor and principal debtor. 
A new contract between the creditor and the principal debtor, made 
without the consent of the surety, and founded upon valuable consid- 
eration, by which the time of payment is extended, discharges the 
surety, although no other day of payment is fixed. 

2. Same; usury.--An agreement by the principal debtor to pay usurious 
interest in future, in consideration of the’creditor’s promise to extend 
the day of payment, being void, ‘does not di&charge the surety; 
whether the actual payment of usurious interest by the principal, 
would discharge thesurety, quavre ? 





ApprEAL from the Circuit Court of Macon. 
Tried before the Hon. Ropert DouGuHenrty. 


Tus action was brought by the appellee, a corporation 
chartered by the legislature of this State, against William 
Cox, and was founded on a promissory note for $1448 97, 
executed by one A. D. Cleckley and the defendant, dated 
the 15th April, 1850, and payable en the 1st January, 1851, 
with interest from the 1st January, 1850, to William M. 
Lampkin or bearer. The defendant filed three special 
pleas, each averring, in substance, that he was Cleckley’s 
surety on the note, and that the payee, after the maturity 
of the note, entered into a contract with Cleckley, without 
the defendant’s knowledge or consent, whereby, for a valu- 


able consideration paid by said Cleckley, said payee ex- f 
tended the time of payment fixed by the note ; and he also 


pleaded usury, and the failure of the plaintiff to sue 
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Dlecklev after due notice. On the trial, as the’ ‘bill ‘of ex- 
ceptions shows, after the plaintiff had read to the j jury the 
note which was the foundation of the suit, the defendant 
read in evidence the deposition of said Cleckley, who testi- 
fied, in substance, that he was the principal in the -note, 
and the defendant was only his surety ; that the consider- 
ation of the note was, “cotton bought on time,” and: that 
he several times procured indulgences on the note, (not 
stating any particular time,) without the knowledge or 
consent of the defendant, by paying usurious interest. 
There was other evidence in the case, but it requires no 
particular notice. 

The court charged the jury, at the instance of the plain- 
tiff: “1. That if they believed, from:the evidence, that 
Lampkin agreed with A. D. Cleckley, the principal in the 
note, te postpone the day of payment of said note; and 
that the consideration of said agreement was, usurious 
interest agreed to be paid by said Cleckley, this was not 
such an agreement te extend the day of payment as would 
discharge the surety, and they must find for the plaintiff. 

“2, That if they believed, from the evidence, that there 
was an agreement between Lampkin and Cleckley, the 
principal, to extend the day ef payment of said note after 
its maturity, and that there:was no definite period of ex- 
tension agreed on, then the surety was not discharged, and 
they must find for the plaintiff.” 

The defendant excepted ‘to these charges, and then 
requested the court to give the fellowing charge: “The 
surety has a right to stand upon the terms of his contract; 
and if there was an agreement entered into by Lampkin, 
while he was the owner of the note, with Cleckley, ‘the 
principal, upon a valuable consideration, either paid, or 
agreed to be paid by Cleekley to Lampkin, to postpone the 
day of payment beyond that fixed by the note, (no deéfinite 
time being agreed upen,) without the defendant’s consent. 
such extension of payment discharged the defendant, and 
the jury must, in that event, find for the defendant.” The 
court refused this charge, and the defendant excepiet 1, 
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The charges given by the court, and the refusal of the 
charge asked, are now assigned as error. 


Ws. P. Cuinton, and Gro. W. Gunn, for appellant.— 
1. An extension of the day of payment, by agreement 
between the creditor and the principal debtor, founded upon 
valuable consideration, and made without the consent of the 
surety, discharges the surety from all liability, irrespective 
of the length of time.—Haden v. Brown, 18 Ala. 641 ; 
McKay & McDonald v. Dodge & McKay, 5 Ala. 388; 
Rathbone v. Rathbone, 10 Johns. 597; King v. Baldwin, 
17 Johns. 384 ; 7 Hill, (N. Y.) 250; 2 Stew. 63 ; Theobald 
on Principal and Surety, 118, 123, 181, 184; 32 N. If. 560; 
23 Barbour, 478; 6 Indiana, 12S ; 43 Maine, 381. 

2. An extension of the day of payment, in consideration 
of the payment of usurious interest, discharges the surety. 
Kyle v. Bostick, 10. Ala. 589. 


Cropton & Ligon, contra.—1. To discharge the surety 
by a new contract between the creditor and _principah 
debtor, there must be a valid contract, founded on a valuable 
consideration, and for a definite period of time.—Frecland 
v. Compton, 30 Miss. 424; Clark Co. v. Covington, 26 Miss. 
470; 8 Texas, 66;.12 Penn. St. Rs 383; 13 IIL 347; 
23 Miss. 559. 

2..An agreement :te pay usurious interest is not a valid 
contract.—Kyle.v. Bostick, 10 Ala. 589.3 1 B. Monroe, 322 ; 
31 Miss. 664. 


R. W. WALKER, J.—it is said in; many of the cases, 
that, to discharge a surety by extensionvof the time of pay- 
ment, there must not only bea sufficient consideration, but 
the time of the extension must be definitely and precisely 
fixed.— Gardner v. Watson, 48 Ill. 347; Parnell v. Price, 
3 Rich. L. 121; Wadlington vo. Gary, 7 Sm. & M. 522; 
McGee v. Metcalf, 12 Sm. &M. 535; Freeland v. tompton, 
30 Miss. 424; Miller v. Stein, 12 Penn. St. R. 383, 389; — 
Alcock v. Hill, 4 Leigh, 622; 1 Pars. Contr. 173 ; President 
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of Police Board v. Covington, 26 Miss. 470; Burke v. 
Cruger, 8 Texas, 66; Thornton v. Dabney, 23 Miss. 559; 
Miller v. Stern, 2 Barr, 286. 

It is undoubtedly true, that a mere indulgence, deter- 
minable at the will of the creditor, will not discharge the 
surety ; and it is to indulgences of this character, that the 
cases just cited must be held to refer. 

The principle to be extracted from the authorities is, 
that where the creditor, upon sufficient consideration, and 
without the consent of the surety, makes an agreement 
with the principal debtor, the effect of which is to post- 
pone the period at which the performance might have been 
compelled in due course of law—in other words, if, by a 
valid agreement, the creditor precludes himself from pro 
ceeding against the prineipal, after the debt is due, accord- 
ing to the terms of. the original contract, even for a 
moment, the surety is discharged. And the true ground on 
which the surety is relieved in such cases, is the presump- 
tive injury to him, arising from. the fact that such an 
arrangement obstructs bis right to pay up the money as 
soon as it is due, thereby acquiring the power of immedi- 
ately pursuing the debtor, and that it otherwise impairs 
the remedies which the surety may find necessary for his 
protection. If the creditor has tied up his hands, so that 
he could not himself immediately pursue the debtor, then 
the surety could not do so, either on paying up the debt, or 
filing his bill quia timet ; for he can only be substituted to 
such rights as the creditor has.—Norris v. Crummey, 2 Rand. 
323, 334-38 ; Hunter vo. Jett, 4 Rand. 104; Chicester ce. 
Mason, 7 Leigh, 244, 253; Bangs v. Strong, 7 Hill, 250 ; 
S. C., 4 Comstock, 315, 325; Comegys ov. Booth, 3 Stew. 
14; lathbone v. Warren, 10 Johns. 587; Addison Cont. 
70, and cases cited; 2 Am. Lead. Cas. 176; Draper v. 
Liomeyn, 183 Barb. 169. 

In Haden v. Brown, (18 Ala. 641,) it was held, that where 
there was an agreement, on suflicient consideration, post- 
poning the day of payment of a bill of exchange, although 
it may not be shown how long, or to what particular time, 
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the payment is agreed to be,postponed, the principle above 
stated applies, and operates:the discharge of the surety. 
In support of this proposition the court said: “ It.is con- 
tended, that the plea, »which was demurred to, is insuffi- 
iH cient, in as much as it does not show how long, or to what 
particular time, the payment of the bill was agreed to be 
postponed. But we think that this objection cannet be 
i sustained. A surety has the right. to stand on the precise 
| terms of his contract, and is discharged if those terms are 
| 





altered without his.consent,:whether the alteration consists 
if in the amount of the obligation, or the time or manner ef 
( performing it—McKay v. Dodge, 5 Ala. 388; Bangs 
uv. Strong, 7 Hill, 250. Nor is it material, whether sueh 
i alteration is prejudicial -te.the surety or not. The only 
question is, whetner the contract has been changed without 
his consent ; and if it be found that it has been, the surety 
is discharged; for, never having assented to the new con- 
tract introduced by the change, he is not bound thereby. 
Testing the plea by this rule, we think it is substantially 
good. It avers,.that for a valuable consideration, moving 
from the drawer of the bill to the plaintiff’s testator, whe 





ramet 





was the holder, the day.of payment was postponed. If 


so, the contract was changed, and the defendant discharged, 
unless he assented to the alteration. It may be true, that 
an agreement between the principal debtor and the creditor, 
which does not stipulate for any precise time, but leaves 
the legal right in the creditor to sue for, or demand the 
‘money due by the contract, at any moment, does not work 
-a change of the contract as to the time of payment. But, 
‘when the day of payment is postponed by an agreement 
founded on a suffieient consideration, then it cannot be said 
‘that the time of payment has not been altered.” 

In the present ease, the ‘time of payment fixed by the 
note itself was .the Ist day of January, 1851. By ‘the 
original contraci,:to which the surety was a party, the 
creditor might have demanded payment on that day, and, 
on default of payament, might have brought suit on the 
note on the next day. .On the facts supposed in the. charge 
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which the court was asked to give, the creditor, without 
the consent of the surety, and for a valuable consideration, 
made an agreement with the principal debtor, whereby the 
day of payment was postponed beyond the 1st day of 
January, 1951. For a sufficient consideration, the ereditor 
gave up his right to demand payment on the 1st January,,. 
or to institute suit-on the 2d. Under his new agreement, 
he had not the legal right to do either of these things. It 
matters not that ne other day of payment was specifically 
agreed upon by the parties. By a valid contract, the credi- 
tor’s hands are tied, for at least-one day ; and it is sufficient 
for the discharge ef the surety, that the creditor has, by 
something obligatory, deprived himself, for a single day, of 
the right of demanding payment and bringing suit. For 
as, under the supposed contract, the creditor could not have 
demanded payment on the Ist of January, or commenced 
suit on the 2d; so, the surety could not, by paying up the 
debt on the Ist, have acquired the right of immediately. 
pursuing the debtor. If the agreement had been, that the 
day of payment of the note should be postponed to a time 
geyond the Sth of January, 1854, it would hardly be con- - 
tended, that the surety was not discharged, although no 
other day of payment was: specifically fixed -upon by the 
parties. Anagreement, which legally prevents the creditor, 
for a single day, from enforcing collection,- has, as to the 
surety, the same effect as a contract which ties his hands 
for seven days. In both cases, there is a binding contract, 
by which the creditor is precluded from suing upon the 
contract, as soou as he had the right to sue according to its 
original terms.— Draper v. Romeyn, 18 Barb. 166. The 
decision in Haden v. Brown, supra, appears to be precisely in 
point ; and, on the authority of that case, we must hold, that 
the charge asked should have been given.—See Dickerson 
¢. Board of Comms., 6 Indiana, 128, 134; J ellowsv. Prentiss, 
3 Denio, 512, 518, 521; 3 Leading Cases in Eq. 561, 
(3d ed.) and cases cited; Aing v. Upton, 4 Greenl. 387; 
2 Am. Law Reg. 387. 

J2.] Merely giving further time of payment to the prin- 
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cipal debtor, without the consent of the surety, does not 
discharge the latter: time must be given in pursuance of 
a valid contract for that purpose, which ties the hands of 
the creditor, so that he cannot sue if he would. The con- 
tract for further time is not valid, unless founded upon a 
sufficient legal consideration. A promise, on the part of 
the debtor, to pay usury in future, is an engagement which 
the law pronounces utterly void, and is, consequently, no 
consideration whatever for a promise by the crediter ‘to 
give further time of payment. Sueh a contract for delay, 
not being binding on the .creditor, does not discharge the 
surety. The first charge given bythe court rests upon 
the hypothesis, that the consideration of ‘the agreement for 
delay was “usurious interest agreed ‘to be paid by Cleck- 
ley” —that is to say, an executory undertaking on the part 
of the debtor to pay usury thereafter. That such a con- 
tract does.not discharge the surety, is expressly decided in 
Kyle v. Bostick, 19 Ala. 589; and to the same effect are 
Tudor v. Goodloe, 1 B. Mon. 822; Pyle v. Clark, 3 ib. 262 3 
Scott v. Hall, 6 ib. 287; Roberts v. Stewart, 31 Miss. 664; 
Vilas v. Piercy, 1 Comst. 274, 286 ; and Standclift v. Allen, 
14 Ver. 258. 

In Kyle v. Bostick, (supra,) there is a dictum, to the 
effect that, “‘if the money had been in fact paid by the 


- debtor, instead of a promise to pay it merely, the case 


would be different.”,—10 Ala. 595. The distinction here 


suggested, between an executed and an executory usu- 


rious contract—between the payment of usury in ad- 
vance, and a mere promise to pay it in future—as the 
foundation for a promise on the part of the ereditor to 
give further time, has been recognized and acted upon in 
several cases decided by the Kentucky court of appeals.— 
Kenningham v. Bedford, 1 B. Mon. 325; Pyle v. Clark, 3 ib. 
262 ; Scott v. Hall, 6 tb. 285; Patton v. Shanklin, 14 ib. 
15. See2 Am. Lead. Cases, 173, 179; Anderson v. Man- 
non, 7 B. Mon. 218; Duncan v. Reed, 8 ib. 382. ‘While 
these cases recognize the principle, that a promise to pay 
usury at a future day, is no consideration for an agreement 
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for an extension of time by the creditor, they hold that, if 
the usury is actually paid down at the time of the promise 
to forbear, and as the consideration for such promise, the 
surety will be discharged. The soundness of this distine- 
tion has been denied in New York, and it is there held, that 
neither the promise to pay, nor the actual payment of 
usury, is a good consideration for a promise by the creditor 
to give time; and that a contract for delay, founded on 
either the one or the other, does not bind the creditor, or 
discharge the surety.—Vilas v. Piercy, 1 Comst. 274, 
286-7-9. None of the exceptions taken in this case dis- 
tinctly present the question here alluded to, and we will 
not pass upon it at this time. 
Judgment reversed, and cause remanded. 














SMITH vs. MOORE. 
[EQUITABLE ATTACHMENT. ] 


1. Bequest to trustee, for comfortiand support of debtor, but wot liable for 
his debts, subject te equitable atiachment—Where a sum of money is 
bequeathed to a titustee, in trust for a debtor, “not subject to any 
debt ordebts he niay have contracted, but for his comfort and sup- 
port,” it may be subjected by equitable attachment (Code, § 2956) to 
the payment 6f: his existing debts. 


Appr from the Chancery Court of Macon. 
Heard before the Hon. James B, Ciark. 


Tue bill in this case was filed by Amos Moore, against 
William G. Smith and Thomas H. Smith; and sought to 


| subject to the payment of a debt, due and owing to the 
: complainant by said William G. Smith, a fund which was 
. in the hands of said Thomas H. Smith, as trustee of said 
F William G., under the following clause in the will of their 


deceased father, Guy Smith, to-wit: “I further give to my 








ee 


qT 
a 


32% ALABAMA. | 





Smith v. Moore. 





son, Thomas H. Smith; in trust for my son William G. 
Smith, the further sunr of thirty-six hundred dollars, not 
subject to any debt or debts he may have contracted, but 
for his comfort and support ; and should he depart this life 
before receiving the same, then, and in that event, the 
thirty-six hundred dollars to be equally divided with my 
other children in life; and if any should be dead, their 
share to their child or children.” The testator’s will was 
executed in Georgia, where he resided; and ‘was duly ad- 
mitted to probate there, after his death, in July, 1857, 
The complainant’s debt against William G. Smith was evi- 
denced by a promissory note, dated the 14th April, 1852, 
and payable on the Ist November next after date. The 
fund sought to be reacifed was paid over to Thomas HU. 
Smith by the administrator in Georgia, and was in his 


hands at the commencement of the suit. The prayer of 


the bill was for an equitable attachment, an account, and 
general relief. A decree pro coifesso was entered against 
William G. Smith, on publication duly perfected against 
him as a non-resident. Thomas H. Smith answered, ad- 
mitting the material allegations of the bill; but insisting 
that neither the priveipal nor the interest of the fund in 
his hands was liable to the complainant’s demand, and de- 
murring to the bill for want ,of equity. On final hearing,. 
on pleadings and proof, the chancellor held, that the entire 
fund, both principal and interest, or as much thereof as 
was necessary, was liable to complainant’s debt. He there- 
fore overruled the demurrer, aud rendered a decree for the 
complainant ;. and his deeree is now assigned as error. 
SLOPTON & Ligon, for appellant.—i. If William G. 
Smith: was entitled*to the possession of the money, and 
could sue for-and recover the same from the trustee, (as 
the chaneellor held,) then the complainant had a full, com- 
plete, and adequate remedy at law, by attachment and gar- 
nishment.—Hall v. Magee, 27 Ala. 4163; Harrell v. Whit- 
man, 19 Ala. 135. Such a construction, however, would 
render the trustee a mere conduit, through which tlie money 
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was to pass from the executor to William G. Smith ; and 
his appointment would be a useless and nugatory act. On 








the contrary, the interposition of the trustee was neces- 
sary, to receive the fund, to apply the income arising from 
it to the comfort and support of the legatee, and to pre- 
serve the fund for the contingent remainder-men ; and his 
title does not cease until these objects are fully accom- 
plished.—Comby v. McMichael, 19 Ala. 747. 

2, The broad doctrine was at one time maintained in 
England, that every right to property, both legal and equi- 
table, must be subject to the incidents of property—aliena- 
tion, and the payment of debts; and this was put upon 
the ground, that it was against public policy, and a fraud 
on creditors, to allow property to be held by a debtor, or 
in trust for his use and benefit, without being liable to the 
payment of his debts. But modern decisions in England, 
and more particularly in America, have greatly restricted 
and qualified this doctrine ; and the principles upon which 
these latter cases rest, commend themselves by their cor- 
rect reasoning, and by their enlightened views of public 
policy. No principle of public policy is contravened, by 
father, while living, supporting an indigent or an improvi- 
dent child; and it is difficult to see what principle forbids 
that, after his death, his bounty should be expended in the 
same way, through the agency of an executor or trustee. 
Creditors have no elaim on the father or testator, and their 
rights are not prejudiced by his bounty to their debtor: on 
the contrary, they may be greatly benefited thereby. 
These views are elaborated, and maintained by unanswer- 
able arguments, in Hill and Wife v. Melae, 27 Ala. 182; 
and in Braman v. Stiles, 2 Pick. 463. An examination of 
the more modern leading cases, both in England and in 
America, will show, that wherever a right in the property 
itself, or its proceeds, is vested in the debtor, the same is 
subject to his debts; but that the words, “support and 
maintenance,” “comfort and support,” &e., do not vest 
such an interest in him as can be reached by his creditors. 
Twopenny v. Peyton, 10 Sim. 487; Godden v. Crowhurst, 
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ib. 642 ; Stagg uv. Beckman, 2 Edw. Ch. 89; Ashurst o. 
Given, 5 Watts & Serg. 323; Vaux v. Park, 7 Watts & 
Serg. 19; Fisher v. Taylor, 2 Rawle, 33; Norris v. John- 
son. 5 Barr, 289; Eyrick v. Hetrick, 13 Penn. 491; Pope 
v. Elliott, 8 B. Mon. 56; 2 Beavan, 63; 18 Vesey, 429; 
5 Paige, 583. In this case, besides violating these general 
principles, the chancellor’s decree operates to defeat the 
rights of the contingent remainder-men.— Williamson v. 
Mason, 23 Ala. 503; Elmore v. Mustin, 28 Ala. 313. 


N. S. Grauam, contra, cited Rugely d: Harrison v. Rob- 
inson, 10 Ala. 731; Robertson d& Pettibone v. Johnston 
36 Ala. 197, and the authorities therein cited. 


A. J. WALKER, C. J.—It is clear that the testator in- 
tended to make the specified: fund free from liability to the 
debts of Wm. G. Smith; and it is almost equally clear, 
that the law forbids the accomplishment of the purpose. 
The fund itself, not merely the interest, is devoted to the 
“comfort and support” of the cestui que trust. This is 
not only the necessary effect ef the terms, in which the 
gift of the fund, in trust for his comfort and support, is 
made ; but it is clearly implied from the making his death, 
without receiving the fund, the contingency upon which 
the limitation over depends. The fund is not given to the 
trustees, to enable them to support the cestui que trust: 
the money itself is given in trust for Wm. G.,'for his com- 
fort and support ; and he has, undoubtedly, the right to 
receive for his comfort and support the entire‘fund, with its 
accumulations, if necessary. Can it be that a fund, from 
which one has thus a right to draw for his comfort and sup- 
port until it is exhausted, is exempt from all liability to his 
debts ? 

We shall not deny, that decisions madé in Pennsylvania 
go to the extent of holding property thus situated free 
trom liability to debts —7 W. & S. 19; Ashurst v. Given, 
5 W. &S. 323; Norris v. Johnston, 5 Barr, 287 ; Holdship 
v. Patterson, 7 Watts, 547 ; Fisher v. Taylor, 2 Rawle, 33 ; 
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Eyrick v. Hetrick, 1 War. 488. And a case in Kentucky, 
and another in Massachusetts, go very far in the same direc- 
tion—Pope v. Elliott, 8 B. Mon. 56; Braman v. Styles, 
2 Pick. 460. But the Pennsylvania decisions make a pal- 
pable innovation upon the law as long established in the 
English court of chancery, and it is so avowed by the opin- 
ion in Norris v. Johnston, supra.—1 White & Tudor’s Lead- 
ing Cases in Eq. 544; Notes of -Hare and Wallace to 
Hulme vo. Tenant. 

The English doctrine “forbids the disposition of prop- 
erty, divested: of. its legal incidents” of liability to debts, 
and susceptibility of alienation—1 Jar. on Wills, 816 ; 
Hill on Trustees, 395. Aud under the operation of that 
doctrine, a liability to debts, to:the extent of the debtor’s 
interest, has been enforced, in the cases following, to-wit : 
Where the dividends were directed to be paid into the 
proper hands of a man, or on his own proper order or re- 








. 4 . . . . 
-ceipt, and not to be assignable by way of anticipation 
‘(Brandon v. Robinson, 18 Ves. 429) ; where an annuity was 


given.in trust forthe maintenance and suppert of the 
cestui que trust, not to be liable to his debts, and: to be paid, 
from time to time, into his proper hands, and pot to any 
other person (Graves v. Dolphin, 1 Sim. 66) ;:where an 
annuity was bequeathed in trust, with directions for the 
payment of dividends for the sole purpose of the mainte- 
nance and support of the legatee and.his family, and with a 
prohibition of alienation and lability to debts (Yarnold v. 
Moorehouse, 1 Russ.'& Myl. 364) ; where property was held 
in trust¢to be applied in such manner, and to sech persons, 
for the board, lodging, and subsistence of the donee and his 
family, as the trustees should think proper (Jtippon v. Nor- 
ton, 2 Beav. 64); where there was an assignment to trus- 
tees of a fund in trust during the life of H, or such part 
thereof as they should think proper, and at their will and 
pleasure, and at such times and in such sums as they should 
deem expedient, to pay the interest to him, or, at their dis- 
cretion, to expend the interest in procuring for him diet, 
lodging, wearing apparel, and other necessaries, so that the 
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same should not be subject to his debts or disposition 
(Snowden v. Dales, 6 Sim. 524) ; and, lastly, where property 
was conveyed to trustees, to pay and apply the rents and 
profits to the support of J., his wife and children, with a 
prohibition against any charge, or assignment, or anticipa- 
tion by J. 

It is difficult to reconcile the two cases of Twopenny ct. 
Peyton, (10 Sim. 487,) and Godden v. Crowhurst, (ib. 642,) 
with the other English decisions, or with the proposition, 
that the cestuc que trust in this ease hasan interest liable to 
his debts. We refer to the discussion of those two cases 
by Judges Ormond and Goldthwaite, in Rugely & Harri- 
son ¢. Lobinson, (10 Ala. 702,) where an attempt has been 
made to place them in harmony with the other decisions. 
See, also, Hill on Trustees, 395, note x. In Younghusband 
u. Gisborne, (1 Col. 400,) there was a trust for the personal 
support, clothing, and maintenance, with a provision that 
the fund should not be subject to the debts of the cestzei 
que trust. The fund was held subject to pass to the as- 
signees under the insolvent debtors’ act; and the vice- 
chancellor, in commenting upon the cases of Tiwopenny v. 
Peyton and Godden vu. Crowhurst, said, that if they were 
not distinguishable from the case before him, he ‘must re- 
specifully dissent from them.” So, too, we say, that if 
they are not distinguishable from this ease, they are at wax 
with all the ether English decisions, and with a principle 
well established in the English law, and we must respect- 
fully dissent from them. The authorities, which we have 
collated, most conclusively show, that the established doc- 
trine in the English chancery does not permit any other 
conelusion, than that the fund in the hands of Thomas H. 
Smith is liable to the debts of Wim. G. Snaith. 

The decision in Jill and Wife c. McRae, (27 Ala. 175,) 
when considered in its entirety, and not in reference to any 
single sentence, does not support the position, that in this 
ease the trust fund enjoys any immunity from liability to 
debts. It is in reference to a bequest of property to be 
held in trust for the support of a man and his wife and 
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children ; and the decision is s placed upon the ground, that 
the interest of the debtor was so blended with that of the 
wife and children, that the former could not be separated 
and subjected to debts without detriment to the latter. 
And the same doctrine seems to have been recognized in 
the opinions in Ltugely d& Harrison ¢. Ttobinson, 10 Ala. 
702. See, also, Jellows, Wadsworth & Co. v. Tanun, 9 Ala. 
999 ; Spear ev. Walkley, 10 Ala, 328. 

The precise question of this ease seems to have been in- 
volved in the case of Clark ¢«. Windham, (12 Ala. 798,) 
and it is not a strained inference, that an adjudication of 
it adversely to the appellants is implied in that decision. 
In the case of Lobertson d Pettibone e. Johnston, (36 Ala. 
197,) we endorsed the doctrine declared by Judge Ormond 
in Ttugely. § Harrison ¢. Robinson——“ that a beneficial inter- 
est cannot be given to one, so that it cannot be reached by 
his creditors, alto such interest is conferred, and is to be 
enjoyed, jointly with-others, and is also incapable of sever- 
ance.” We but carry out that doctrine, and follow the 
lead of our former decisions, in declaring that the fund 
held in trust for William G. Smith is liable to his debts. 

We think Wm. G. Smith’s right to the fund was equi- 
table, and was liable to attachment in equity under section 
2956 of the Code —You c. Flinn, 34 Ala. 409. 

Affirmed. 





WEBB vs. KELLY. 


[DETINUE ‘FOR SLAV KE. | 


1. General objection to evidence-—A general objection to’ evidence, a part 
of which is legal, may be overrdied entirely. 
Admissibility of declarations es part of res geste.—The declarations of 
the vendor of a slave, made “a few dats after the sale,” to the effect 
that, if he had known that the slave was not going to Texas, 
(whither the purchaser had represented that he intended to carry 
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him,) he would not have sold him, are not evidence for the declarant, 
as a part of the res geste, in a suit involving the validity of the sale. 
3. Admissibility of record as evidence in another suit—In detinue for a 
slave, brought by the vendor against the purchaser,—the material 
inquiry being, whether the purchase-money was furnished by the 
defendant, or by the slave himself; and the defendant, for the pur- 
pose of showing that the plaintiff, before the sale, “knew that the 
slave had money, and permitted him to have, use and dispose of it 
as he pleased,” having read in evidence a receipt, by which the plain- 
tiff acknowledyed to have received a sum of money, for safe-keeping, 
from the slave and his mother,—the record of a suit instituted by the 
defendant, after the sale, in the name of the owner of the slave’s 
mother, (but withort his authority or knowledge, and afterwards dis- 
missed by him,) for the recovery of this noney from the plaintiff, is 
not competent evidence for the plaintiff, “ to explain said receipt, and 
to show that the defendant regarded the money as belonging to the 


slave’s mother.” 

4. Personal attendance of witness, end suppression of deposition.—Semble, 

that the act “to compel the personal attendance of witnesses in civil 
cases,” (Session Acts 1857-8, p. 34,) does not apply to a witness who is 
confined in jail under a judicial sentence; but, if the proper affidavit 
has been made, and the attendance of the witness can be procured, 
the deposition ought to be suppressed. 
Release of surety on delinue bond, and examination as witness.—The surety 
on a detinue bond may be released, and examined as a witness for his 
principal, on the execution by the latter of a new bond, with other 
good and sufficient sureties; but it is not permissible to erase the 
surcty’s name from the bond, against the objection of the obligee, and 
substitute the name of another surety in his stead. 

6. Musxter’s right to money acquired by slave; validity of contract for benefit 
of slure.—1f * lie master knowingly permits his slave to acquire money, 
and to pay it out to a third person, in a fair business transaction, he 
cannot afterwards reclaim it; but, if such third person receives and 
holds the moucy for the benefit of the slave, and as his bailee, and it 
is afterwards used, without the knowledge of the master, in purchas- 
ing the slave for himself from the master, the contract is void, and 
does not divest the title of the master. 


on 


AppraL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


Tuts action was brought by James Kelly, against John ; 
T. Webb, to recover a slave named Wash, under the follow- 
ing circumstances: The slave belonged to the plaintiff, and 
was employed by him asa cab-driver in the city of Mobile, 
but was permitted to retain for himself about one-half of his 
wages. he defendant procured one Williams to negotiate 
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with plaintiff for the sale of the slave; the plaintiff sold 
him to Williams, on the 16th July, 1857, for one thousand 
dollars, and executed to Williams a bill of sale, with war- 
ranty of title and soundness; and, on the next day, Wil- 
liams executed a similar bill of sale to A. Brooks, who then 
paid over the purchase-money to the plaintiff. A part of 
the purchase-money was paid by the draft of one Lander- 
milk for $500, which he had given to the slave for borrowed 
money ; and the defendant’s evidence tended to show that 
he had himself furnished a portion of the residue. The 
plaintiff contended, that the purchase by Williams was 
made at the instigation of the defendant, under an agree- 
ment between him and the slave that the purchase should 
enure to the benefit of the slave, and that the money was 
in fact furnished by the slave. Williams testified, that he 
had uo interest whatever in. the slave, and that he made 
the purchase for, and at the instance of the defendant. 
Brooks testified, “that he never had or claimed any title to 
the.slave, and never paid any of his own money for him; 
but that the title was made to him to oblige the defendant, 
who did not want to be known in the transaction, and who 
brought the money to him.” During the negotiations 
between the plaintiff and Williams, the latter represented, 
“that he lived in Texas, where the slave had relatives, and 
intended to leave for Texas, with the slave, so soon as the 
purchase was concluded.” A wituess for the plaintiff stated, 
* that he heard plaintiff say. a few days after the sale, that 
he would not have sold Wash, if he had known that he was 
not going to. Texas, where he had kin.” The court admit- 
ted this statement as evidence, as a part of the res geste, 
against the defendant’s objection ; to which the defendant 
reserved an exception. 

Before the trial commenced, the defendant moved the 
court’ to suppress the deposition of one Mary Lebonte, 
which had been taken on interrogatories and cross-inter- 
rogatories while the witness was in jail under a judicial 
sentence ; and stated to the court, “that he had made the 
statutory affidavit to procure the personal attendance of 
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said witness, (Acts 1857-8, p. 34,) and that she wes then 
present in the court-house, under the order of the court.” 
The court refused ‘to suppress the deposition, “en the 
ground that the statute did not apply to witnesses who 
were in jail, under judicial sentence, for an offense against 
the criminal laws ;” but gave leave to the defendant to put 
the witness on the stand as his own witness, if he desired to 








do so. The defendant declined to introduce the witness as 
his own, and reserved an exception to the overruling of 
his motion to suppress the deposition. During the trial, 


“when the deposition of this witness was offered in evidence 


to the jury, the defendant moved the court to suppress the 
answer to the fourth interrogatory, which was in these 
words: ‘ Wash pretended to be lame, in order that he 
might induce Mr. Kelly to sell him. I have heard him 
say that this was his object. It was a -mere pretense: he 
was not lame. When he saw Mr. Kelly or his friends, he 
would make out that he was lame. In the house, when- 
ever I saw him, he walked straight. He often talked ef 
how he was trying, to fool Mr. -Kelly.” No ground of 
objection to this answer was specified. The court refused 
to exclude it, and the defendant excepted. 

The defendant had proved, that:the. plaintiff, prior to the 
sale to Williams, permitted the slave to retain a great part 


- of his earnings, to employ counsel to defend himself, when 


prosecuted for an infraction of the city laws, &c.; and, “for 
the purpose of showing that the plaintiff knew, before said 
sale, that the slave had money, and permitted him to have, 
use and dispose of it as he pleased,” had read in evidence 
a receipt, signed by plaintiff, in these words: ‘“ Received 
from the boy Wash and his mother, Clarissa, four hundred 
dollars, for safe-keeping;” on which were endorsed these 
words: * Paid on the within, two hundred dollars.” “To 
explain said receipt, and to show that the defendant regarded 
the money as belonging to said Clarissa,” the plaintiff 
offered in evidence the record of a suit, instituted against 
him, after the sale, in the name of one Wiley, (who was 
the owner of Clarissa,) for the recovery of the money 
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specified in the receipt ; accompanied with the parol testi- 
mony of said Wiley, to the effect that said suit was insti- 
tuted by the defendant, without his authority or knowledge, 
and was dismissed by him, at the defendant’s cost, before 
trial. The defendant objected to the admission of this 
record as evidence, on the ground that it was irrelevant ; 
the court overruled his objection, and he excepted. 

On the institution of the suit, the defendant having failed 
to give the statutory bond for the forthcoming of the slave, 
the plaintiff gave bond, with W. C. Wright and T. H. 
Robinson as his sureties; and the possession of the slave 
was delivered to him by the sheriff. During the trial, the 
court allowed the plaintit, sgainst the defendant's objec- 
tion, to erase the name ©" Robinson from the bond, and to 
substitute the name of ove Masierson in its stead, in order 
that he might examine Robinson as a witness; to which 
action of the court the defendant reserved an exception. 

The defendant requested the court to instruct the jury, 
“that if they believed, from the evidence, that the plaintiff 
permitted the slave Wash to retain a part of his earnings 
for himself, and to use and dispose of the money he was 
thus permitted to acquire as he pleased ; and that Wash, in 
the absence of a revocation of this consent, afterwards loaned 
the money thus acquired to Landermilk, and it was used by 
Williams in the purchase of Wash, then the plaintiff would 
have no right to reclaim the money so acquired, used and 
disposed of by Wash.” The court refused to give this 
charge, and the defendant excepted tu its refusal. 

All the rulings of the court to which, as above stated, 


exceptions were reserved, are now assigned as error. 


Surrn & Caanpeer, for appellant.—1. The deposition 
of the witness Lebonte ought to have been suppressed, 
and the witness examined personally on the stand. The 
general policy of the law requires, that witnesses should 


be examined orally, in open court, whenever it can be 
done. The act of 1858 is very comprehensive in its 
language, and does not exempt from its operation witnesses 
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who are confined in jail; nor does any reason, or principle 


of public policy, demand that they should be excepted. 
Even if the act did not apply, it was the duty of the court 
to suppress the deposition, when it was made to appear 


that the witness was in fact present in court. 

2. The answer of this witness to the fourth interroga- 
tory, consisting of the declarations of the slave,- was not 
competent evidence against the defendant.—Mauldin a: 
Terrell v. Mitchell, 14 Ala. 814. 

3. The declaratious of the plaintiff] made several days 
after the sale, constituted no part of the res geste, and 
vere not made in the presence of either Williams or the 
defendant. A party cannot be permitted thus to manufae- 
ture evidence for hiniself.—Jicoper v. Eedivards, 20 Ala. 530 3 
6 Ala. 7353 3 Conn. 2503; 2 J.J. Mar. 3803; 15 Barb. 560. 

4. The court erred in permitting the plaintiil to erase 
the name of Robinson from the bond, and to substitute 
the name of Masterson in its stead. This efleeted a imate- 
rial alteration of the beud, which rendered it void as to the 
other surety ; and the rights ef the obligee cannot be thus 
impaired or destroyed, against his consent. A new bond 
ought to have been executed and tendered. 

5. The record of the suit of Wiley against Kelly was not 
relevant to any issue in the case, while it contained evi- 
dence which was calculated to injure the defendant before 
the jury. 

G. The charge asked and refused, ought to have been 
given. It was proved, that plaintifi permitted the slave to 
retain and dispose of a part of his earnings as he pleased, 
knew that he had meouey, and authorized Landermilk to 
borrow money from him; and that the money so borrowed 
by Landermilk was used in the purchase by Williams. On 
these facts, he had no right to reclaim the money.—Shank- 
lin v. Johnson, 9 Ala.270; Jones v. Nirdlingcr, 20 Ala. 490 ; 
28 Ala. 520, If he had the right, at his election, to rescind 
the contiact..and recover the slave, he ought first to have 


returned the money .adyaneced by the defendant.—13 Bar- 
hour, 645; 2 Hill, 258; 1 Denio, 74; 1 Metealf, 550. 
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F. S. Buounr and G. Y. Qveraun, contra—1. The act 
of 1858, to compel the personal attendance of witnesses, 








has no application to persons who are in jail under sen- 
tence of the law; nor had the defendant complied with its 
requisition, to procure the attendance of the witness. If 
he was injured by the refusal ef the court to suppress the 
deposition, he might have examined the witness orally, as 
the court gave him permission to de. 

2. The auswer of the witness Lebonte to the fourth 
interrogatory contained some legal evidence, while the 
objection to it was general.— Bigelow ¢.. Ward, 29 Ala. 471; 
Shepherad’s Digest, 596, and authorities there cited. 

3. The declarations of the plaintifl! were admissible, as a 
part of the ves geste; and even if there was error in their 
auhinission, the errer worked no injury, since the evidence 
could not have affected the issue before the jury. 

4, The plaintiff kad a right to examine Robinson as a 
witness, and to substitute a new surety ip his stead.—— 
5 Sm. & Mar. 238; 3 Cowen, 251; 3 Wendel!, 376; 
8S Jolns. 208, 

5. It was certainly competent for the plairtif? to explain 
the receipt whieh the defendant had read in-evidence, and 
to show that the defendant himself had treated the money, 
therein mentioned, as belonging to Clarissa; and the record 
was adimissible evidence for that purpose. 

6. If the money paid by Brooks to Nelly, or any part of 
it, was furnished by the slave, and that fact was not known 
at the time by Kelly, the sale was a nullity, and Kelly’s 
title to the slave was never divested. So long as the money 
remained in the possession of the slave, er was held in 
trust for him, the master had a right to reclaim it—9 Ala. 
2713 20 Ala. 490; 28 Ala. 514. The sale was void, for 
fraud, and for want ef consideration.—15 Mass. 156; 10 N. 
I]. 477; 14 Barbour, 594; Cro. Eliz. 199; 1 Bing. N. C. 
534; 6 N. IL 225; Chitty on Contracts, 589. 


STONE, J.—In the answer of the witness Mary Lebonte 
tothe 4th interrogatory, are some statements of fact, which 
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are clearly legal evidence. The objection of the appellant 
was general, to the whole answer. Under these circum- 
stances, the court did not err in overruling the objection. 
Shep. Dig. 596, § 169. 

[2.] In admitting, as evidence for plaintiff, what he had 
himself said a few days aiter the sale, the city court erred. 
This was no part of the res geste, and Mr. Kelly could not 
make evidence for himself.—Shep. Dig. 592; Newcombe ce. 
Leavitt, 22 Ala. 631. 

[3.] We do not know any principle on which thetecord 
of the suit between Wiley and Kelly could be evidence for 


_any legitimate purpose in this trial. It was irrelevant, 


and could not possibly shed any light on the main subjeet 
of contest, namely, whose meney was used in the purchase 
of the slave Wash? The court erred in adinitting the 
record. 

[4.] The question of the duty of the eity court to sup- 
press the deposition of the witness Mary Lebonte, and to 
bring her personally before the court, will probably not 
again arise in its present form. It is probably true that a 
witness, confined in prison under sentenee of the law, is not 
within the spirit of the statute; but, when the proper affi- 
davit is made, and the attendance of the witness ean be 
procured, the deposition should be  suppressed.—<Aets 
1857-8, p. 34. 

[5.] In the form in which the attempt was made to render 
Mr. Robinson a competent witness for Mr. Kelly, t? > city 
court also erred. It was not permissible to erase Mr. Rob- 
inson’s name from the bond, and supply his place with 


-another surety. A new and sufficient bond should have 


been executed and approved, before any action of the court 
should have been had, exonerating Robinson as a surety. 
Tendering such good and sufficient surety, and executing a 
proper bond, Mr. Kelly had a right to ask that his former 
surety be discharged, that he might testify. as a witness for 
him.— Taylor v. Branch Bank at Huntsville, 14 Ala. 633; 
Drinkwater v. Holliday, 11 Ala. 134. 

[6.] We think the charge asked and refused, misappre- 
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Mr. Kelly’s complaint lies in the claim by him, that the 
pretended purchase of Wash by Mr. Williams and Mr. 
Webb, was with money to which neither of them had any 
claim, but which belonged to him, Kelly ; that a fraud was 
practiced upon him, and his title to his property sought te 
be divested, by a pretended purchase by Williams, when 
in fact the purchase was made by the slave Wash himself, 
with the money of his master. 

The rule is well settled in this State, that a slave cannot 
be the owner of property, but whatever accrues to the 
slave becomes the property of his master.—See Brandon 
% Bank of Tuntsville, 1 Stew. 320; Jones v. Nirdlinger, 
20 Ala. 488. If the slave acquire money or property with 
his master’s consent, and with like permission pay it out 
co another, who receives it fairly and in a business trans- 
action, the owner of the slave cannot afterwards pursue 
such money and recover it.—Shanklin v. Johnson, 9 Ala. 
Rep. 271; Stanley v. Nelson, 28 Ala. 514. But, to come 
within this rule, the person who receives the money "or 
property from the slave, must receive it in his own right, 
and not as a bailee or eustodian for the benefit of the slave. 
If the money or other thing be received ard held for the 
slave, it is still subject to the master’s assertion of owner- 
ship. 

The fact that Wash “loaned the money thus acquired to 
Landermilk, and it [the money] was used by Williams in 
the purchase of Wash,” did not, without more, destroy Mr. 
Kelly’s right to the money. It would sti!l be subject to his 
assertion of ownership, so long as it was held for Wash’s 
benefit; and if the purchase was in fact made with money 
furnished by the slave, without the knowledge of Mr. Keily, 
and this change of title was precured to be made to Wil- 
liams, but, in reality, was for the benefit of the slave him- 
self,—then, on the ascertainment of these facts by the jury, 
Mr. Kelly would have the right to retake the possession oi 
his slave. 


Reversed and remanded. 
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MILLER vs. HAMPTON, Apw’r Gc. 
[DETINUE FOR SLAVES. | 


1. Charges given on request must be taker by jury on retirement —Whew 
charges to the jury, in writing, are given by the court at the request 
of a party, it is the duty of the court to allow the jury to take suck 
charges with them on their retirement, and the refusal to do so is 
error; the statute (Code, § 9055) is mandatory, and not simply 
directory. 

Estoppel ly bond, and en pais.-A delivery bond, executed by the 
defendant in detinue, which does not recite any tact showing that the 
defendant had possession of the property at the service of the writ, 
does not estop him from showing, in defense of the action, that he did 
not have the possession of the property at that time; nor does the 


. 
~ 


« 


giving of such bond operate an estoppel er pais against him. (Ex- 
plaining and limiting Wallis o. Log, 16 Ala. 732.) 

Admissibility of parol to vary dade ef deed.--Parol evidence is adnis- 
sible, to show that a deed ov hond was in fact executed on 2 different 


Sd 


day from that stated in it. 


AprraL from the Cireuit Court of Walker. 
Tried before the Hon. A. A. COLEMAN. 


Tuts action was brought by J. W. Hampton, as tite 
administrator of Marth: Miller, deceased, agaiust Lucius C. 
Miller and Matthew R. Miller, to recover several slaves ; 
and was commeneed on the 12th Mareh, 1859. The writ 
was executed by the sheriff, on the day of its date, on both 
of the defendants, who, on the same day, executed @ 
delivery bond jor the forthcoming 6f the slaves, which was 
approved by the sheriif onthe 14th Mareh, and the condi- 
tion of which was in the following words: “Whereas the 
above-named J.W. Hampton did, on the 12th March, 1859, 
obtain from the office of the circuit court of Walker 


county a writ or summons against the said L. C. Miller and 
M. R. Miller, returnable to the sprmg term of the circuit 
court of said county ; and whereas the sheriff of said 
county was, by said writ, commanded to seize and take im 
possession the following slaves,” (naming them ;) “by virtue 
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vf which summons, H. G. Lollar, sheriff, did take possession 
of the above-named slaves; now, if the ebove-bound L. C. 
and M. RR. Miller shall well and truly deliver the above- 
mentioned slaves to the said J. W. Hampton, administrator 
as aforesaid, within thirty days after judgment, ip case the 
said Millers fail in the suit, and pay all damages of said prop- 
erty and costs, then the foregoing obligation to be void,” 
&e. The defendanis pleaded, “in short by consent,” non 
detinent, and the statute of limitations of six years. 

On the trial, as the bill of exceptions shows, after the 
plaintiff had read in evidence the delivery bond executed 
by the defendants, “the defendants offered evidence show- 
ing that said Matthew R. Miller did not have possession 
of any of said slaves at- the commencement of this. suit, 
and that no demand had been made of him for said slaves 
before the bringing of this suit; and, in connection with 
this evidence, offered to prove that the name of said Matthew 
R. Miler, as one of the makers of said delivery bond, was 
not signed by him, This testimony was offered, as stated 
at the time, to contradict the recitals of said bond as to 
possession 3 the said defendant admitted the bond to be his 
bond and genuine.” ~The court excluded the evidence, and 
the defendants exeepted. 

The court charged the jury, “that ‘the delivery bond 
given in this case estopped both of the defendants from 
denying that they had possession of the slaves sued for at 
the service of the writ 3” to which charge the defendants 
excepted. The defendants asked the court to give several 
charges, which were in writing, and which the court gave 
asasked. “The defendants then asked the court to permit 
the jury to take said charges, so given by the court, with 
them on their retirement to consider of their verdict ; but 
the court refused to do so; to which refusal the defendants 
excepted.” 

The several rulings of the court to which exceptions 


were reserved, are now assigned as error. 


Tuos. M. Perens, fer appelant—1. The delivery bond 
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did not estop the defendants from showing that Matthew R. 
Miller was not in possession of the property at the service 
of the writ. It contains no recital of possession by them, 
or of facts from which such possession can be implied ; 
and its mere execution cannot operate as an estoppel en 
pais, since the plaintiff ’s conduct could not have been in 
any manner influenced by it. It was simply intended to 
secure the delivery of the property to the plaintiff, and 
the payment of the costs and damages, in the event he 
succeeded in the suit ; and it cammot be extended by con- 
struction to purposes not contemplated by the parties. 
Code, §§ 2192-93; 1 Greenl. Ev. §§ 22-27; 1 Phil. Ev. 
(C. & FTL.) 360, 368, and notes; MeCravey v. Temson, 
19 Ala. 430; Pounds v. Richards, 21 Ala. 4213 Stone v. 
Britton, 22 Ala. 543; Crutchficld v. Hudson, 23° Ala. 393 ; 
Ware v. Cowles, 24 Ala. 4463 14 Ala. 371; 27 Ala. 651; 
29 Ala. 233; Giles v. Pratt, 2 Mill, (So. Ca.) 439 5 1 Car. 
& P. 22; 2M. & R. 481; 11 Shep. 332; 7 Conn. 214; 
4 Mass. 180, 273; 2 Pick. 4253 9 Pick. 5203; 1 Rawle, 141; 
2 John. 382; 3 Rand. 563; -S W. & S. 135; 31 Ala. 532, 
5753 7 Barr, 185; S Wendell, 483; 9 B. G C. 586; 5 N. 
H. 453. 

The jury ought to have been. permitted to take with 
them, on their retirement, the written charges which had 
been given at the instance of the defendants. This was 
not a matter of discretion with the court, but a right 
secured to the defendants by statute. The statute is man- 
datory, and not directory merely, and it ought to receive 
such a construction as will effectuate the purposes intended 
by it.—Code, § 2355; Ex parte Banks, 2S Ala. 28, and 
cases there: cited; 1 Bouv. Die. 473; 4 S. & R. 265; 


3 Burr. 2539. 


Joun T. MorGan, contra—1. As to the eonclusiveness 
of the delivery bond, see Wallis v. Long, 16 Ala. 738 
2. That the word may, as used in section 2355 of the 


Code, is directory merely, see Ex parte Simonton, 9 Porter, 
3953; Walker v. Chapman, 22 Ala. 116; 17 Ala. 440; 
2 Ala. 305; 3 Humph. 157. 

















os seach abe esl 














aint a serine tie 





JANUARY TERM, 1861. 345 


Miller v. Hampton, adm’r &e. 


R. W. WALKER, J.—1. The Code provides, that 
“charges moved for by either party, must be in writing, 
and must be given or refused in the terms in which they 
are written; and it is the duty of the judge to write 


‘given’ or ‘refused,’ as the case may be, on the document, 
and sign his name thereto 5 which thereby becomes a part 
of the record, and may be taken by the jury with them on 
their retiremeut.’—Code, § 2355. Under this law, when 
a party asks a proper charge, he has the right to have it 
given in the terms in which it is asked ; and, in order that 
he may have the full benefit of it before the jury, he may 
demand that it shall be taken with them, so as to be sub- 
ject to their examination, on their retirement. One of the 
purposes of the law is, that there shail be no misunder- 
standing, on the part of the jury, as to the weitten charges 
given or refused by the court; and this cist is iuel more 
surely attained by having the charges before the jury dur- 
ing their deliberations, than when they are sinypiy read to 
them by tie court, and then withliel( from their lnspee- 
tion. When written charges are asked, and cither given 
or refused, the law makes them a ypoic of the record—as 
much so as the depositions, or other documentary evidence 
read on the trial; and both alike sheuld be subject to the 
inspection of the jury during their retirement. Where 
numerous charges in writing are asked by counsel, some of 
which are given, and some refused, if intght often happen, 
if the charges were withbeld from the jury, that they would 
fail to recolle_t the substance of the charges given, or even 
coutound those which had been given with those which 
were refused 3; and in this way serious injury might result 
to one of the parties. In eases such as those we lave sup- 
posed, it would be as reasonable to compel the jury to depend 
upon their memory as to the contents of the documentary 
svidence introduced on the trial, as to deny them the pos- 


session of the written charges upon the law of the case 
given by the court. It follows, that the cout erred, in 
refusing to permit the jury to take with them, on their 


retirement, the written charges which lad been given at 
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the instance of the defendant—See Polly v. McCall, at 
June term, 1860. 

2. The ouly other question, which we deem it necessary 
to notice, is that which is presented by the several charges 
of the court, to the effect that the delivery bond estopped 
both the defendants from denying that fey had possession 
of the slaves at the time of. the service of the writ. 

“The law of estoppel is net so unjust and absurd, as it 
has been too much the custom to represent. The principle 
is, that where a man has entered into a solemn engage- 
ment, by and under his hand and seal, as to certain facts, 
he shall not be permitted to deny any matter which he has 
so asserted.”’—Per Taunton, J., in Bowman v. Taylor, 2 Ad. 
& Ell. 278. The doctrine of estoppel has, however, been 
guarded with great strictness; not because the party en- 
forcing it necessarily wishes to exclude the truth, for it is 
rather to be supposed that that is true which the opposite 
party has already solemnly recited; but because the estop- 
pel may exclude the truth. Hence, estoppels must be 
“vertain to every tmtent, and are not to be taken by argu- 


sment or iuference;” for no one shall be denied setting up 


the truth, unless it is in plain contradiction to his former 
allegations and acts.—Co. Lit. 352 (b): L Greenl. Ev. § 225 
Bowman ve. Taylor, 2 Ad. & Ell. 278-9. 

The delivery bond, executed by the defendants, is set out 
in the record. The condition, after reciting the issuance 
of the summons against the defendants, and that the sheriff 
was cominauded thereby to seize and.take in possession 
certain slaves, states that, by virtue of said summons, the 
sheriif “did take possession of said slaves.” It then pro- 
ceeds—“ now, if the above-bound L.. ©. and AL. Rt. Miller 
shall well and truly deliver the above-mentioned slaves to 
the said J. W. Hampton, administrator as aforesaid, within 
thirty days after judgment, in case the said Millers fail in 
the suit, and pay all damages of said preperty and costs, 
then the foregoing obligation to be void; otherwise, to re- 


main in full force and effect.” There is no express ackuoa- 


ledement in the bond thet the defendants, or either of 
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them, had possession of the slaves at the time of the service 
of the writ, or the commencement-of the suit; nor is their 
possession a necessary implication from any fact recited in 
the bond, or from the act of the defendants in executing 
it. The purpose of the bond was not to admit the pos- 
session of the slaves by the defendants, but merely to se- 
cure the delivery of the property, and the payment of 
the eosts and damages to the plaintiff, in case he should 
succeed inthe action. The bond might have been given 
in the terms in whieh it was executed, whether the de- 
fendants had possession cr not, er where ouly one of them 
had possession. As a general rule, where, at the com- 
mencement of the: ns: aslave is in the possession of the 
defendant’s bailee ter-hire, for an unexpired specific period, 
the defendant cannot be held liable in detinue. If, in such 
a case, the sheriff was directed to take possession of the 
slave, the bailor might certainly give a delivery bond in 
the terms of the one set out in this record, without being 
thereby estopped from showing in his defense on the trial 
that he was notin possession of the property at the service 
of the summons. The only facts distinetly recited are, 
that the pluntiff had obtained a writ or summons against 
the ddctensdaastns that by said writ the sherif was com- 
manded to seize and take i 1 possession certain slaves, and 
that by virtue thereof i. sheriff did take possession of 
said slaves. Thereis no estoppel by deed, unless the matter 


is distinctly alleged, and with certainty to every intent. 


Duch an estoppel cannot be extended by intendment or im- 


plication to matters which are not clearly within its terms. 
Naglee v. Ingersoll, 7 Barr, 185, 199; McComb cv. Gilkey, 
29 Miss. 146, 190; Campbell v. Knight, 11 Shepley, 332 ; 
2Smith’s Lead. Cas. 688; 2 Parsons Contr. 340 (c) and 
notes. As the recitals of this bond do not admit posses- 
sion, aud as the making of such admission was uet the 


purpose to be efiected by the execution of the bond, 1 


‘annot operate as a technical estoppel by deed. 
Nor ean the act of the defendants in executing the bond 
constitute an estoppel en pais. In order to raise an act or 
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admission of a party from the rank of evidence to the dig- 
nity of an estoppel, it must be plainly inconsistent with 
the evidence which is proposed to be given, and it must 
have so influenced the conduct of the party by whom it is 
sought to be used as an estoppel, that he would be injured 
by allowing evidence to be introduced inconsistent with 
it.— Ware v. Cowles, 24 Ala. 449; Carter v. Darby, 15 Ala. 
698; Hunley u. Huniey, 15 Ala. 91; Comm. v. Moltz, 
10 Barr, 527; Dazell v. Odell, S$ Hill, 219 ; 2 Smith’s Lead. 
C, (5th Am. ed.) 642-7; 2 Parsons Contr. (4th ed.) 340-1. 
These requisites of an estoppel en pats are wanting here. 
In the first place, the act of giving the delivery bond is not 
plainly inconsistent with the facet which the excluded evi- 


dence tended to prove—namely, that the slaves were not 
in the possession of both of the defendants. Mor the bond 
miglc well have been executed by both defendants, although 
the propeity was in fact in the sole possession Gt one of 
them; or, as we have before suggested, the bond might 
have been executed by both defendants, although the prop- 
ty was in the possession of neither, but in that of their 
bailee for hire. If the act or admission is susceptible of 
two constructions, one of which is consistent with the faet 
sought to be proved, the party would not be concluded 
from establishing it ; because to do so might operate to defeat 
ainan’s rights by argument or inference, which is not 
allowable — Ware v. Circles, 24 Ala. 449. In like manuer, 
it ceennot be pretended that the act of the defendauts has 
in any manner influenced the conduct of the piaintili, It 
isnot shown that he has taken any step in cousequeuce of 
the execution of the bond, which he would not have tiken 
if the bond had not been given. The summons had been 
issued, and the property seized under it, before the bond 
was executed. The issuanee of the summons, and the 
seizure of the property, were the cause, not the conse- 
queuce of the execution of the bond. As it does not ap- 
pear that the act of the defendants in giving the bond has 
induced the plaintiff to alter his condition, or change his 


course of action, le cannot set it up as an estoppel cn pais. 
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Authorities supra; Copeland v. Copeland, 28 Me. 525; 
Steele v. Putney, 15 Me. 327; Heane v. Rogers, 9 B. & C. 
577; Farreilv. Higley, Will & Denio, 87; Wallis v. Trues- 
dell, 6 Pick. 455; Jackson v. Pixley, 9 Cush. 490 ; Decherd 
v. Blanton, 3 Sneed, 373. 

We do not say that the execution of the bond does not 
tend to show possession by the defendants, but simply that 
it does not conclude them, and preclude all proof to the 
contrary. 

In Wallis v. Long, (16 Ala. 738,) it was said, that the 
delivery bond executed by the defendant in that case, which 
was an action of detinue, ‘ was an admission that he was 
in possession at the time the writ was executed, and 
estopped him from denying that fact; but that, as no ad- 
mission or recital was contained in it, showing possession 
anterior to that time, it did not preclude the defendant from 
showing that at the date of the writ le had not the posses- 
sion.” If the bond in this case did not diller in its terms 
from the one referred to in the case just cited, that decision 
would be in conflict with the views we have expressed. 
The bond is not set out in the report of that case; but we 
have examined the original record, and find that it contains 
what must be regarded as a distinct admission that the de- 
fendant was in possession when the writ was executed. 
After reciting the issuance of the writ in detinue in favor 
of tie plaintiff against the defendant, and that by virtue of 
it the sheriff had taken possession of the slave sued for, 
the bond proceeds thus: ‘ And whereas the said Jeremiah 
Long is desirous of retaining the possession of said slave, 
under the hiring which he made of Wm. Easley, administra- 
tor of John Lemmons, deceased,” &e. The diiference 
between the bond which was given in that case, and the 
one now before us, is too apparent to require remark ; and 
the opinion of the court, giving to that bond the effect of 


an estoppel upon the question of possession, is in entire 
harmony with our present decision. 

[3.] We suppose that one of the exceptions was intended 
to present the question, ae to the right of the defendants te 
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show that the bond was not executed on the day on which 
it bears date; but the exception is not so stated as to raise 
that question. It is very clear, however, that it is compe- 
tent to show that a deed or bond was executed on a different 
date from that stated in it—M/cComb v. Gilkey, 29 Miss. 
R. 146, 190. 

Judgment reversed, and cause remanded. 





COOK vs. BAINE. 


[TRESPASS AGAINST SHERIFF, BY PURCHASER FROM DEFENDANT IN 
EXECUTION. ] 


1. Right of defendant in exceution to sell or exchange propersy exempt from 
lery and sale.—The act of Feb. 1, 1854, (Session Acts 1853-4, p. 242,) 
repealing section 2104 of the Cede, also repealed the prior act of Feb. 
7, (ib. GY,) amendatory of said section ; and the repeal of these stat- 
utes removed all restrictions on the right of the defendant in execu- 
tion to sell or dispose of property exenipt from levy and sale. 

That property is exempt from lery and sale.—if the defendant in exe- 
eution, being the head of a family, owns but one horse, and no mule 
or oxen, the horse is exempt from levy and sale under execution, 
(Code, § 2462,) although said defendant also owns slaves. 

3. Action by purchaser of crempt property, against oficer making lery—A 
purchaser from the defendant in exeeution, of property exempt from 
levy and sale, may maintain an action against the sheriff, for a subse- 
quent levy and sale, without making the aflidavit required by the 
statute (Code, § 2456) from the defendant in execution. 


tw 


- 
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ApreEaL from the Cireuit Court of Choctaw. 
Tried before the Hon. C. W. Rapier. 


Tus action was brought by William A. Baine, against 
John P. Cook, to recover damages for the tortious seizure 
and sale of a horse; and was commenced on the 25th 
March, 1859. No pleas appear in the record. The bill of 
exceptions is as follows, “On the trial of this cause, there 
was proof tending to show. that the plaintiff purchased 
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the horse in controversy, witit his wife’s money, from one 
W. D. Henson, to whom said ‘horse belonged at the time of 
said purchase 3 that said Henson then resided in this State, 








and was a man of family, and had no other horse, nor any 
mule or oxen, but liad negroes; that the defendant, who 
was the deputy sheriff of said county, had an exeeutien in 
jis hands against said Henson before and at the time of 
said purchase by plaintiff, and afterwards levied said execu- 
tion on said horse; that the horse was a work-horse : that 
said Henson, after the sale to the plaintiff, removed from 
he State, with his property ; and that no claim was made 
for said horse, under the provisions of the exemption law. 
The court charged the jury, among other things, that if 
there wes an execution in the defendant’s hands against 
Tfenson, and said Henson was then a man of family, and 
resided in this State, and had a work-horse, and no other 
iorse, nor any mule or oxen, and sold said horse to plain- 
tiff before the levy of said execution,—then, under these 
circumstances, there was no lien on the horse in the lands 
of the plaintiff; and if the defendant afterwards levied en 
the horse, he would be a trespasser, as against the plaintiff, 
although no claim of exemption, by affidavit or otherwise, 
was made by the defendant in execution.” The defendant 
excepted to this charge, and he now assigus the same as 
error. 

% EF. Surry, for appellant 
T. BD. Wermors, contra. 


STONE, J.—The legislation of the session of 1853-4, 
in regard to property exempt from execution, is somewhat 
confused. ‘T'wo several statutes were passed at the same 


session, bearing on section 2464 of the Code.-—See Pamph- 
let Acts 1853-4, pp. 69 and 242. Section 2464 of the 
Code had provided, that “neither the head of the family, 
nor any member thereof, has the power to seil or dispose 
of the property thus exempt from sale or levy ; and if sold 
and taken possession of by the purchaser, or if abandoned 
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by the family, by the death or dispersion of its members, 
is liable for the debts existing at the time the exemption 
was claimed.” The act approved February 7th, 1854, 
(Acts, 69,) declared, “that section 2464 (of the Code) be 
so amended, that the head of any family may exchange the 
property reserved for the use of said family, for property 
ot like kind, or for other property exempt from sale or 
levy, without subjecting said property to sale or levy in 
the hands of the transferree.” Then came the act approved 
February 14, 1854, which declared, “that section 2464 of 
the Code of Alabama be, and the same is hereby, repealed.” 
Pamphlet Acts 1853-4, 242. 

It will be seen that the act of February 7th, 1854, was 
but a modification of section 2464 of the Code. It only 
removed some of the restraints which the Code had im- 
posed on the power to sell and dispose of property exempt 
from sale or levy. It might appropriately appear as a pro- 
viso to section 2464; thus limiting the operation of the 
restricting clause. In such ease, its language would be, 
“provided, that the head of any family may exchange any 


property reserved for the use of said family, for property of 


like kind, or for other property exempt from sale or levy, with- 
out subjecting said property to sale or levy in the hands of the 
franstrrree.” The second section of the act of February 
7th was but an amendment of section 2464 of the Code, 
and had no field to operate upon, except that which had 
been occupied by that section. It follows that, when see- 
tion 2464 of the Code was repealed by the later statute of 
February 14, the second section of the act of February 
7th had nothing to operate upon, and fell also. This pre- 
sents the question for our decision, freed from the provi- 
sions and restrictions which section 2464 of the Code had 
imposed. 

[2.] This suit was for wrongfully taking and disposing 
of a work-horse, the alleged property of Mr. Baine. The 
seizure complained of was a levy on the horse by Mr. 
Cook, as deputy sheriff, under an execution against one 
Henson. Henson had owned the horse while the execution 
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was in the hands of the sheriff; and the horse was thus 
liable to the execution, unless section 2462 of the Code 
protected him from levy and sale. Henson, during the 
time the execution had been in the sheriff’s hands, was a 
citizen of Alabama, the head of a family, and owned no 
other horse, mule or oxen. It is thus clear that the said 
work-horse was exempt from levy and sale all the time he 
was owned by Mr. Henson; and the law imposed nb re- 
straint on his right te sell and dispose of him.-See Code, 
§ 2462, subd. 3. 

[3.] Mr. Baine, then, by his purchase, became the right- 
ful owner of the horse ; and there was no lien upon the 
property, which followed it into his hands.—See Simpson 
v. Simpson, 30 Ala. 225. Can he maintain this action for 
damages against the ofliecr for making the levy? Section 
2465 of the Code enacts, that “no sheriff, or other officer, 
levying on property exempt from execution, is liable for 
any damages theretor, unless the defendant, or some other 
person for him, make affidavit that the property about to 
be levied on is exempt from execution, and exhibit the 
same to such sheriff or officer.” The question arises, does 
this section of the Code bear on this case, or is it confined 
in its operation to cases in which the defendant in execu- 
tion is the plaintiff? We confess we find difficulties in any 
solution we may give of this question. We hold, however, 
that its language confines it to cases of suits by the party 
in whose favor the exemption is claimed. The affidavit is 
required to be made by the defendant, or some other person 
Jor him; and when the affidavit is made, and delivered to 
the oflicer, he is required to deliver the property, on demand, 
to the defendant.—Code, § 2466 ; Acts 1853-4, p.69. 'Un- 
der these views, it was not necessary to the maintenance 
of this action, that affidavit should be made pursuant to 
section 2465 of the Code. 

Judgment affirmed. 
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BARKER vs. BELL. 
[REAL ACTION IN NATURE OF EJECTMENT. | 


3. Validity of warecorded mortgage; general charge on evidence.—In the 
absence of actual notice, an unrecorded mortgage is void, as against 
a purchaser at execution sale against the mortgagor; consequently, 
where the plaintiff claims under a mortgage, and the defendant un- 
der a purchase at execution sale against the mortgagor, a general 
charge tothe jury, in favor of the plaintiff's right to recover, is erro. 
neous, unless it is proved that the mortgage was duly recorded, or 
that the defendant had actual notice of its existence. 

2, Sale of mortgaged premiscs, under execution at law, for part of mortgage 
debt.—In this State, a sale of mortgaged lands, under execution at law, 
for a part of the mortgage debt, passes no title or interest to the pur- 
chaser, unless there has been a previous surrender of the legal title 
by the mortgagee; and such surrender cannot be implied, in a court 
of law, from the facts, that he was present at the sale, made no ob- 
jection to it, and afterwards received from the sheriff the proceeds of 
the sale; consequently, the lien of the mortgage is not thereby dis- 
charged, nor is the mortgagee, or a subsequent purchaser at the mort. 
gage sale with notice of the facts, thereby estopped from recovering 
the land in an action at law. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tuts action was brought by Mrs. Matilda Bell, against 
William N. Boothe, tenant in possession, to recover the 
possession of two town-lots in Cahaba, with damages for 
their detention ; and Stephen B. Barker, the landlord of 
Boothe, was made a party on his own motion. The plain- 
tiff claimed the lots under a purchase at a sale made by 
John S. Mayes, as the administrator of John R. Bell, de- 
ceased, under a mortgage executed to said Bell by one 
Jeremiah Duckworth ; while the defendant asserted title 
under a purchase at sheriff’s sale, under sundry executions 
against said Duckworth, one of which was in favor of said 
Mayes, as administrator of said Bell. On the trial, as the 
bill of exceptions states, the plaintiff read in evidence, 
‘after proving its execution..and probate,” the mortgage 
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from Duckworth to Bell, (which was dated the 29th No- 
vember, 1855 ; was given to secure the payment of two 
promissory notes, each bearing even date with the mort- 
gage, and payable on the 1st January, 1857, and 1858, re- 
spectively ; and contained a power of sale, on default being 
made in the payment of either note at maturity ;) and then 
proved the non-payment of the second note, the advertise- 
ment and sale of the prensises under the mortgage, her pur- 
chase at the sale, and the deed for the premises executed 
to her by the mortgagee’s administrator, which was dated 
the 9th March, 1858. The defendant then proved the sale 
of the premises by the sheriff, under sundry executions 
against said Duckworth, his purchase at the sale, and the 
sherifi’s deed to him, which was dated the 2d November, 
1857. ‘It was admitted, that one of said executions 


against Duckworth was in favor of said Mayes, as the ad- - 


ministrator of said Jobn R. Bell, and was issued ona judg- 
ment ebtained on the first of said notes secured by said 
mortgage ; but that neither said Mayes nor his: counsel or- 
dered a levy and sale of said property under said execution, 
and that said levy and sale were made by the sheriff on his 
own motion. The defendant proved, also, that Mayes was 
present at said execution sale, and made no objection to it, 
and afterwards received from .the sheriff his pro-rata share 
of the proceeds of sale ; and that’ at the subsequent mort- 
gage Sale, at which the plaintiff purchased, he (defendant) 
gave public notice of: his pessession and claim of title, and 
that the purchaser would buy a law-suit.” 

On this evidence, the court charged the jury, “that, if 
they believed the evidence, they must find for the plaintiff.’» 
The defendant excepted to this charge, and then-requested 
the court to instruct the jury—‘ Ist, that, if the mort- 
gagee, Mayes, sued upon the first note secured by the 
mortgage, and sold the whole property under an execution 
on his: judgment, (with other executions,) and received his 
pro-rata share of the proceeds of the sale, such sale de- 
stroyed the lien of the mortgage, and the defendant got a 
good title against the mortgagee ; 2d, that if the defendant 
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was in, possession under such execution: sale, and was-se 
helding, under a bona-fide claim of title, at. the time of the 
mortgage sale, and gave public notice of his claim at that 
sale, then the plaintiff got no title by .her purchase, and 
she could not recover.” The court refused each of these 
charges, and the defendant excepted to-their refusal. 

The charge given by the court, and the refusal of the 
charges asked, are. now assigned as error. 


Gro. W. Gay3t, and Tuos. H. Lewis, for the appellant. 
1. The-sale under execution, at which the defendant pur- 
chased, destroyed the lien of the mortgage.—1 Hilliard on 
Mortgages, 450, note; 2 2b. ch. 28, §§ 13, 41; «b. ch: 30, 
§§ 14,16, 17; Coote on Mertgages, (538,) 612; Pierce v. 
Potter, 7 Watts, 475°; Berger v. Heister, 6 Whar. 210; 
Mreeby v. Tupper, 15 Ohio, 4675 Hartz e. Woods, 8 Barr, 
171; Longworth v. Flagg, 10 Ohio, 300; Lteedy v. Burgest, 
1 Ohie, 157; -Duval’s Heirs v. McLoskey, 1 Ala. 727; 
Ridgway v. Longmacker, 18 Penn. 219; 2 Blackf. 245 ; 
” Rawle, 56 7 Missouri, 489; 1 Denio, 407; 1 Comstock, 
4963 2 B. Monroe, 207. 

2. The mortgagee cannot sell the equity of redemption 
under execution.— Washburn v. Goodwin, 17 Pick. 137.; 
Atkins v. Sawyer, 1 Pick. 351; Williams v. Powell, 
i4 Ala. 476. 

3. The mortgagee cannot, after selling the mortgaged 
lands under executien for a part of his debt, proceed against 
the same lands, in the hands of the purchaser, for the bal- 
ance of his debt.——Duford c. Smith, 7 Missouri, 489; 2 Hil- 
hiard on Mortgages, 45. 

4. The mortgagee’s conduet at the execution sale,-in 
failing to-make any ebjection to it, estops him from. after- 
wards -setiing up any title to the property.—1. Johns. 
Ch..354; 6 ib. 166; 19 Wendell, 557; 21 Wendell, 172. 

5. The plaiutiff’s purchase was champertous and void. 
Herbert v. Hanrick, 16 Ala. 581.; Dexter & Allen v. Nelson, 
6 Ala. 68; Coleman v. Hair, ..22 Ala. 596 ;-Abernathy -v. 
Boazman, 24 Ala. 189. 











=e 


3 eee 








ee 
SE rt eee 


JANUARY TERM, 1861. 357 
Barker v. Bell. : 











J.D. F.WItuiaMs, contra.—1. The equity of redemption 
18 subject to sale under execution at law.—Code, § 2455. 
The sale under execution, at which the defendant pur- 
chased, conveyed only the equity of redemption,:and had 
uo effect on the subsequent mortgage sale. 

2. The mortgagee’s presence at the execution sale, and 
his failure to object to it, cannot estop him, or a purchaser 
from him, from recovering the property at law.—Steele v. 
Adums, 21 Ala. 534 3° McPherson vu. Walters, 16 Ala. 714; 
Walker v. Murphy, 34 Ala. 594; Brinkerhoof v. Lansing, 
4 John. Ch. 66. 


R. W. WALKER, J.—In ihe absence of actual notice, 
an unrecorded mortgage is void, as against a purchaser at 
a sale under execution against the’ mortgagor.—Code, 
§§ 1287-8. The dill of exceptions purports to set out all 
the evidence ; but it fails to show either the registration of 
the mortgage, or actual notice to the defendant of its exis- 
tence. As the plaintiff was not’ entitled to recover, unless 
the mortgage was duly recorded, or the defendant had no- 
tice of its existence, the court erred in charging the jury, 
that, if they believed the evidence, they must find for the 
plaintiff. 

[2.] It is highly probable, however, that proof of notice 
was made, and that this part’of the evidence has been in- 
advertently left out of the bill of exceptions. We shall, 
therefore, consider the question which would be presented 
by a record which showed, in addition to the facts now be- 
fore us, either the due registration of the mortgage. or ae- 
tual notice of its existence to the defendant at the time of 
his purchase. In that case, the question would be, 
whether a sale of the mortgaged property under execution 
at law, fora part of the mortgage debt, by the direction, or 
with the knowledge and consent of the mortgagee, and his 
subsequent reception of the proceeds of the sale from the 
sheriff, discharge the lien of the mortgage, or estop the 
mortgagee, or a subsequent purchaser at the mortgage sale 
with notice of the facts, from recovering the land in an 
action at law. 
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In Jackson, ex dem. Ireland v. Hall, (10 Johns. 481,) -it 
was held, that where a erediter, secured by mortgage, 
brings his action for the debt so secured, recovers judg- 
ment, and issues execution, which is levied, by his diree- 
tion, on the mortgaged premises; and. the same are sold, 
under such execution, to a purchaser having notice of the 
mortgage,—the latter acquires nothing but the equity of 











redemption, and the. mortgagee: may recover the possession 
by action at law. In this State, after a careful considera- 
tion of the question, it has been beld, that the mortgagor’s 
equity of redemption eannot be sold, under execution at 
law, forthe whole or a part of the mortgage debt ; aud 
" the effect of the decision is, that a sale of the property, 
under such execution, passes nothing to the purchaser. 
Powell ce. Williams, 14 Ala. 476. See, also, Goring ce. 
Shreve, 7 Dana, 65; Surgest ve Thomas, ib. 2213 Bronston 
v. Iobinson, 4 B. Monroe, 142; Camp v. Coxe, 1 Dev. & 
-Batt. L. 52; Atkins v. Sawyer, 1 Pick. 351. 

After the law-day of the mortgage, the legal estate Is 
absolutely vested in the mortgagee; the mortgagor has 
nothing left but an equity ef redemption —Paulling o. 
Barron, 32 Ala. 1i. As this equity ef redemption is the 
only interest which the mortgagor has in the property, this 
is all that can be so'd under exeeution against him; and 
even this interest cannot be sold, ¢f the execution is for the 
‘debt secured by the mortgage. It follows, therefore, that.a 
sale of the mortgaged property, under execution for the 
mortgage debt, is wholly ineffectual as a. conveyance of 
title to the purchaser, unless there has been a surrender by 
the mortgagee of. the legal title, with which (after the law- 
day) he is clothed by the mortgage. It is only by virtue 
of such surrender that the mortgagor can have a title sub- 
ject to levy and sale under such an exceution. -Without 
such surrender, the legal title is in the mortgagee. and only 
an equity of redemption in the mortgagor; and as the 
mortgagor cannot be stripped of his right to redeem by 
such a sale, nothing passes to the purchaser. 

Unless it can be shown, therefore, in the present case, 
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that the mortgagee has done something which amounts to 
a surrender of his legal title to the mortgagor, the latter 
had no interest which could be reached by this execution. 
Such a surrender is sought to be implied from the fact, that 
Mayes, the administrator, was present at the execution sale, 
made no objection thereto, and subsequently received, in 
part payment of a judgment fora part of the mortgage 
debt, a portion of the money paid by the defendant. It 
may be true that, when the mortgagee either directs a sale 


of the mortgaged property under execution, for the whole 
orany part of the mortgage debt, or knowingly sanctions 
such sale, and receives the proceeds, he would be thereby 
precluded, in a court of equity, from afterwards setting up 
the mortgage title against the purchaser.—See Waller v. 
Tate, 4 B. Monroe, 531. But it is settled iu this State, 
beyond the reach of coutroversy, (whatever may be the rule 
elsewhere,) that a parol estoppel cannot operate a transfer 
of the legal title to Jand—MePherson cv. Walkers, 16 Ala. 
714; Smith v. Munday, 18 Ala. 182; Walker v. Murphy, 
34 Ala. 591. The largest effect that could possibly be 


given to the acts and declarations of the administrator in 


this case, would be to hold, that they amounted to a state- 
ment by him that the title of the mortgagee was extin- 
guished. Even if we go a step further, avd concede that 
the defendant bought the land in reliance upon this state- 
ment, these facts combined would not, in a court of law, 
preclude the mortgagee, or a purchaser at the mortgage 
sale, from a recovery in ejectmenut against the defendant. 
Authorities supra; also, Swink v. Sears, 1 Hiil, 17; Dela- 
plaine v. Hitchcock, 6 Hill, 17. 

Where the mortgage is of real estate, nothing less than 
a payment, or something equivalent to a payment of the 
mortgage debt, a release in writing of the mortgage, or a 


re-conveyance in terms, can operate, in'a court of law, a 
divestiture of the legal title of the mortgagee.—See Had- 
dock v. Bulfinch, 31 Maine, 246 ; Crosby v. Chase, 5 Shepl. 
369; Hoyt v. Swift, 13 Verm. 129. It has even been 
questioned, whether payment of the debt, after the law-day 
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of the mortgage, without an actual re-conveyaunce, restores 
the fee to the mortgagor, or will euable him to recover in 
ejectment against the mortgagee.—See 4 Kent, 193-4, and 
notes; Collins v. Robinson, 33° Ala. 94; Doton v. Russell, 
17 Corn. 146. In this case, there has been neither payment 
of the debt, release in writing of the mortgage, nor actual 
re-conveyance of the fee; and the mortgage title must, in 
a court of law, stand unimpaired.’ 

The rule declared in Wallis v. Long, (16 Ala. 738,) and 
Acker v. Bender, (33 Ala. 230,) that the title which is con- 
veyed to the mortgagee may be released at law by a subse- 
quent verbal contract, providing for the discharge of the 
mortgage, but leaving the debt it was given to secure unaf- 
fected, must be limited, as it was in those cases applied, to 
mortgages of personal property. If the subsequent verbal 
contract was for the release of the mortgage debt, the case 
might be different. The debt, even when secured by a 
mortgage on real estate, may be released by subsequent 
verbal contract ; and the release of the debt has the same 
effect as its payment.—See I Cowen, 122; Armitage v. 
Wickliffe, 12 B. Monroe, 488, 497. 

There are, it is true, decisicns to the effect, that the lien 
of a mortgage is discharged, by asale under a judgment for 
the whole or a part of the debt secured by the mortgage. 
Pierce v. Potter, 7 Watts, 477; Berger v. Heister, 6 Whart. 
210; Bank v. Chester, 11 Penn. St. R. 2823; Clarke ov. 
Stanley, 10 Barr, 472; Lidgway v. Longmaker, 18 Penn. 
St. Rv 215; Lreeby v. Tupper, 15 Ohio, 467; Lessce of 
Fosdick v. Risk, ib. 84. But these decisions are made to 
rest upon reasons which cannot operate with us, because 
they assume the existence of certain rules of law, which 
have been denied a place in our jurisprudence. 

In Pennsylvania, it seems to be the rule, that the mort- 
gaged lands may be sold under execution at law for the 
mortgage debt; and that, in such case, the sale works 
the same effect as though the proceeding were under the 
mortgage itself. The mortgagee has the option to proceed, 


either by scire facias on the mortgage, or by action of debt. 
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on the bond; and when judgment is obtained in either 
proceeding, he may sell the mortgaged land. The writs, 
it is true, bear different names ; but there is no more virtue 
in a sheriff’s sale on a levari fucias, than in a sherilf’s sale 
on a venditiont exponas. The one, as well as the other, sells 
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the estate ; and when the estate is sold. for the mortgage 
debt, or any part, the whole estate, legal and equitable, is 
sold, unincumbered, to the purchaser, whatever the name 
of the writ under which the sheriff acts.’°—Clarke v. Stan- 
ley, 10 Barr, 474, 476, 478-82; Bank v. Chester, 11 Penn. 
St. R. 287-8. The very reverse of this is the rule in this 
State ; for the result of the decision in Powell v. Williams, 
(14 Ala. 476,) is, that the mortgaged lands cannot be sold 
under execution at law for the mortgage debt, and that 
such sale passes nothing to the purchaser. 

In Ohio, the decisions referred ‘to are placed, partly, on 
the ground that, by the statute law of that State, lands 
eannot be sold without appraisal, and for no less sum than 
two-thirds the appraised value; and partly, also, on the 
ground, that a mortgagee, who causes the mortgaged 
premises to be sold as the property of the mortgagor, is 
thereby estopped from setting up his title against the pur- 
chaser. It must be remembered, that our doctrine in 
reference to the application of estoppels en pais to the title 
to land, does not prevail in either Ohio or Pennsylvania. 
On the contrary, the rule in both of those States is, that the 
hiolder of the legal title to land may, by acts en pais, be 
estopped, even ina court of law, from. asserting his title. 
Hamiiton v. Hamilton, 4 Barr, 193 ; Bigelow v. Barr, 4 Ohia, 
358; Buckingham ov. Smith, 10 Ohio, 298. 

It is obvious, therefore, that the cases to which we have 
referred, as in conflict with the view we have taken of this 
question, proceed on grounds which our previous decisions 
have rendered inapplicable here. 

Judgment reversed, and cause remanded. 














362 ALABAMA. 


Ex parte Maxwell. 











Ex Parte MAXWELL. 


[ APPiACATION FOR MANDAMUS TO PROBATE COURT. | 


Validity of grant of administration —The failure of an administrator 
to give voud, as required by the order appointing him, renders the 
grant of adininistration voidable only, and not absolutely void. 


APPLICATION for a mandamus, or other remedial writ, to 
the probate court of Wilcox, to compel that court to grant 
to the petitioner. James F. Maxwell, original letters of 
administration on the estate of his father, James Maxwell, 
deceased, who died some time in the year. 1845, seized and 
possessed of real and personal property in the county of 
Wilcox. The transcript from the records of said probate 
court, which was made an exhibit to the petition, shows 
that, on the 19th February, 1846, an order was made by 
said court.in the following words: “It is ordered by the 
court, that Joseph VaDevoort be, and he is hereby, ap- 
pointed administrator of the estate of James Maxwell, 
deceased, aud that he give bond, in the sum of three thou- 
sand dollars, for the faithful performance oi the duties 
required of him as such administrator.” On the 21st Feb- 
ruary, 1560,. the petitioner applied to said probate court 
for the grant of original letters of administration on said 
estate; setting forth in his petition his right to the admin- 
istration, and alleging “that letters of administration have 
never been granted te any person upon said estate, nor 
bond given, nor oath of office as administrator taken by 
any person.” The probate court dismissed the petition, 
on the ground that VaDevoort had been appointed admin- 
istrator of said estate. The petitioner then made applica- 
tion to the cireuit court of Wilcox, (Hon. Nar. Coox pre- 
siding,) for a mandamus to the probate court; insisting 
that the grant of administration to VaDevoort was void, 
because he had never given bond, with sureties, as required 
by the statute and the order of his appointment. The 
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circuit court refused to grant the writ, and the petitioner 
now renews his application to this court. 


Gro. W. Gaye, for the motion. 


A. J. WALKER, C. J.—Without inguiring whether 
the giving of the bond by VaDevoort would be conelu- 
sively presumed, or, if it would not, whether the failure 
to give the bond is shown by the evidence, we dispose of 
this case by deciding, that the failure te give the bond 
would not render the administration void. The law draws 
a distinction, between administrations which are void, and 
those which are repealable,. or revocable. The grant of 
administration is not void, unless there was a want of juris- 
diction to make it— Willer v. Jones, 26 Ala. 247; Gayle 
& Pitts vo. Blackburn, 1 St. 429; Wales v. Willard, 2 Mass. 
120. If the court had jurisdiction over the subject-matter 
of the grant ef adiministration in the absence of a bond, 
the administration is not void, but simply revocabie, er 
voidable. Jurisdiction is the power to hear and deterinine 
a cause ; and if the court had authority by law to hear nud 
determine upon an application for the administration in 
the absence of a bend, then the order granting the adimin- 
istration is coram judice, and.not void.— United States v. Ar- 
redondo, 6 Peters, 7093 Séuée of Rhode Island v. State of 
Massachusetts, 12 Peters, 719; Grignon’s Lessec v. Astor, 
2 Howard, 338. 

The giving of the administration bond is not by the law 
made a condition, upon which the court is to hear and de- 
termine upon the matter of an application for adiministra- 
tion. On the contrary, the giving of the boud, by way of 
qualifying the appointee of the court, must necessarily be 
posterior to the hearing and determination upon the appli- 
cation. The language of the kw is, “In all cases, before 
granting lctters of administration, the administrator shall 
enter into bond,” &¢e—Clay’s Digest, 221, § 3. This lan- 
guage clearly implies, that there is to be an administrator ; 
that the court is to act upon the application, and designate 
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its appointee, before the bond is given. This is still more 
clearly shown by the condition of the bond, prescribed in 
the same law, as follows; *‘The condition of the above 
obligation is such, that, whereas the above-bound has 
been duly appointed administrator,” &c. Thus, the very 
law, which requires the giving of a bond before the grant 
of letters of administration, declares, in prescribing the 
condition of the bond, that an administrator had been be- 
fore “duly appointed.” The intention of the law, doubt- 
less, is, that the court shall, immediately upon. announcing 
its judgment as to the appointment of an administrator, 
and: before issuing letters of administration, and before the 
administrator performs any official act, require the bond to 
be given; and this view of the statute, more nearly than 
any other, gives efleet to all its words, and adopts a con- 
struction susceptible of practical application. 

We admit, that it is difficult to reconcile some of the 
expressions of the opinion in Cleavcland v. Chandler, (3 St. 
489,) with our conclusion. But the real point in that case 
was, whether an executor could, under our law, as he might 
have done under the common law, execute the trust, with- 
out obtaining from the proper court the grant of letters 
testamentary. What is said by the court as to the neces- 
sity of the executor’s qualification, by taking the oath, and 
giving the bond preseribed, was produced as an argument, 
to show that, under our system, it was necessary that an 
executor should obtain letters testamentary. It may very 
well be argued, that to allow an executor to act without 
the grant of letters testamentary, would practically annul 
the statute requiring bond and oath; and’ that, therefore, 
the rule of the common law was changed in this State. 
But that argument involves no denial of the validity of an 
order granting administration without the requisite bond 
and oath. To allow that decision the effect as aa authority 
which is claimed for it, would give its expressions an effect 
not in the mind of the court which made them, and alto- 
gether foreign to their purpose. In the case of Savage 
v. Benham, (17 Ala. 119,) the validity of an administration 
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was assailed, upon the ground that the administratrix was 
an infant at the time of her appointment, and could not 
comply with the statutory requisition as to giving bond. 
The court held, that the appointment was, at most, only 
voidable, and that it could not be declared void in a collat- 
eral proceeding. This authority is very much in point, 
and.is entitled to great consideration, because it is made in 
reference to a sunilar question. 

In the recent case of Gray’s Adni’rs v. Cruise, (36 Ala. 
559,) the appointment of Brewer, unlike the appointment 
in this case, was conditional. The order was, that he be 
appointed administrator on his executing and filing bond. 
The condition not having been complied with, it was held, 
not that an appointment actually made was void, but that 
no appointment was-made. Therefore, the questicn de- 
cided in that case, is totally unlike that which arises in 
this. 

Looking to the decisions in other States, we find the 
proposition, that an administration, under such a law as 
ours, is not absolutely void, well sustained. In Palmer 
v. Oakley, (2 Douglass’ Mich. Rep.) it is maintained, that a 
guardianship, granted to a fene covert, who is incapable of 
binding herself by contract, would not be collaterally 
assailable, notwithstanding the law might require that 
guardians should execute bonds.—See, also, Ltussell v. Coffin, 
8 Pick. 145. In New York, the statute required that an 
administrator should, before receiving letters, execute a 
bond with two or more sureties; yet it was decided in 
Bloom v. Burdick, (1 Hill, 130,) that an omission in that 
particular did not render an administration void.— Dayton 
on Surrogates, 223; 2 Bradford’s Rep. 22. See, also, 
Janett v. State, 5G. & J. 27; Ray v. Doughty, 4 Blackf. 
115; Westcott v. Cady, 5 Johns. Ch. 335. 

The distinction between irregularities, which render a 
judicial proceeding voidable, and the absence of facts which 
are made conditions precedent, was long since drawn by 
this court, and has been since steadily maintained.— Wyman 
v. Campbell, 6.Porter, 119; Matheson v. Hearin, 29 Ala. 
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210. The failure to take the proper administration bond 
is a mere irregularity, or error, in the proceedings of a 
court having jurisdiction; and, therefore, the administra- 
tion of Joseph VaDevoort was valid until repealed, and 
the petitioner is not entitled to an original and primary 
administration upon the estate. If the former administra- 
tion is terminated, by death or resignation, an administra- 


tion de bonis non is the ouly proper administration. 


1. 


Motion refused. 
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STERRETT’S EXECUTOR vs. KASTER. 
[TRESPASS FOR INJURIES TO PERSONAL PROPERTY. | 


General chjection to evidence.—A general objection to evidence, a part 
of which is legal, may be overruled entirely. 


2. Evidence in mitigation of camages—On the execution of a writ of 


Med 


~ 


inquiry, after judgment by default, in trespass for taking personal 
property, the fact that the property was, at and before the levy of the 
execution, which constituted the trespass complained of, in the pos- 
session of the defendant in execution, is competent evidence for the 
defendant, in mitigation of damages, as tending to show that he acted 
in good faith in having the levy made. 

Same.—In such case, the judgment by default estops the defendant 
from showing, even in mitigation of damages, that the plaintiif had 
not such a title as would authorize a recovery; yet he may show, in 
mitigation, that the plaintiff was not the owner of the property, as 
that fact is not necessarily inconsistent with the plaintiffs right to 
recover. 

Validity of contract with slave—Although the sale of any article to a 
slave, without the consent of the master, specifying the article, is a 
penal offense under the laws of this state; yet, if the contract bas 
been fully executed, and the property delivered to the slave, it does 
not lie in the mouth of a third person, when sued by the master for a 
trespass to the property, to allege.the illegality of the contract. 


AppEAL from the Circuit Court of Wilcox. 
Tried before the Hon. Nat. Cook. 


Tuis action was brought by F. K. Beck, as the executor 
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of D. W. Sterrett, deceased, against Henry Kaster, to 

recover damages for the tortious taking of certain personal 
: chattels, consisting principally of articles of household fur- 

niture. On the execution of a writ of inquiry, after judg- 

ment by default, as the bill of exceptions states, “ the 

plaintiff proved, that the goods mentioned in the complaint 

were worth forty dollars; that the defendant, who had an 
execution against one Tucker, had said goods levied on and 
| sold, under said execution, as the property of said Tucker, 
before the commencement of this suit, and that said goods 
brought forty dollars at said sale. The defendant then 
offered to prove, in mitigation of damages, that said Tucker 
was in the possession cf said goods, at and before the levy 
of said execution, and, whilst thus in possession of them, 
claimed them as his own property. The plaintiff objected 
to this evidence, as illegal and irrelevant, and excepted to 
its admission by the court against his objection. The 
defendant then introduced another witness, and oflered to 
prove by him, in mitigation of damages only, that prior to 
the sale of said goods under execution against said Tucker, 
and at the time of said levy and sale, said Tucker kept a 
restaurant in the town of Camden, and had said goods in 
his ‘yossession, using them in and about his said business, 
and claiming them as-his own property. The plaintiff 
objected to the admission vf this evidence, and excepted to 
its admission by the court against his objection. The proof 
showed, also, that whilst said Tucker was thus keeping said 
restaurant, a negro man slave, named Abb, the property of 
plaintift’s testator, was also in said restaurant, exercising 
the ordinary duties of a waiter and servant about such 
establishments. The plaintiff offered to prove, that said 
slave Abb, before said goods went into the possession of 
said Tucker, had purchased them, and paid his own money 
for them, and they had been delivered to him; but did not 
offer to prove, that said goods were purchased by said slave 
by and with the consent of his master, verbal or written, 
expressing the articles permitted to be bought, in conform- 
ity with the requisitions. of the statute in such case made 
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and provided, This evidence the court excluded from the 
jury, on the defendant’s objection, and the plaintiff 
excepted.” 

The court charged the jury, in substance, that the defend- 
ant had a right to show, in mitigation of damages, that the 
plaintiff was not the owner of the goods at the time the 
action was brought; and that if they believed, from the 
evidence, that the goods were not the property of the 
plaintiff at the time of the levy and sale under execution, 
they must still find for the plaintiff, but might give him 
no more than nominal damages; to which charges the 
plaintiff excepted. 

The rulings of the court on the evidence, and the charges 
given to the jury, are now assigned as errer. 


Byrrp & Moreay, for appellant—1. A judgment by 
default is an admission of record, which estops the defend- 
ant from pleading to the merits, or from showing that the 
title to the property is not in the plaintift—Lwing v. Peck 
& Clarke, 17 Ala. 339; Bryant ov. Sheeley, 5 Dana, 530 ; 
1 Tidd’s Practice, 562-4, and notes. The declarations of 
Tucker showed title in himself, and, for that reason, ought 
to have been excluded.— McBride yu. Thompson, 8 Ala. 652 ; 
Abney v. Kingsland, 10 Ala. 355; Darling v. Bryant, 
17 Ala. 10. 

2. When property is bought by a slave, and delivered to 
him by the vendor, the title vests in the master, and he 
may recover it by suit, although his prior consent tothe 
contract was not given. The bringing of the action shows 
an election by him to ratify the contract; and third per- 
sons cannot be heard to say, that the contract was illegal 
on the part of the vendor.—Brandon v..P. & M. Bank, 
1 Porter, 320; Trotter v. Blocker, 6 Porter,.269; Stanley ¢. 
Nelson, 28 Ala. 514; Bryant v. Sheeley, 5 Dana, 530. 


Warts, JupGE & JACKSON, contra.—1. In the action of 
trespass, the title to the property, the right of possession, 
and the actual possession, may all be involved ; and a judg- 
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ment by default, while it estops the defendant from contro- 
verting the plaintiffs right to recover, is not an admission 
that he had the title to the property, nor even that he had 
the righttul possession : on the contrary, the extent of the 
plaintiff's interest is a proper subject for the consideration 
of the jury in determining the amount of his damages.— 
Sedgwick on Damages, 475, and notes, 

2. The contract by which the slave acquired the goods, 
being prohibited by statute, was absolutely void, and vested 
no title in the master; and if he could impart any validity 
to it by his subsequent ratification, his election to ratify it 
ought to have been manifested while the goods were in the 
possession of the slave.—Stanley v. Nelson, 28 Ala. 514 5 
Shanklin v. Johnson, 9 Ala. 271; Sully cv. Beatty, 1 Bay, 
258. 

R. W. WALKER, J.—The familiar rule, that a general 
objection to evidence, a part vf which is legal, may be over- 
ruled entirely, disposes of the first two exceptions. A part 
of the evidence covered by each of these exceptions was, 
that Tucker was in possession of the goods, at and before 
the levy of the execution ; and this fact, as it tended to 
show that the defendant acted in good faith, in having the 
goods seized and sold as the property of Tucker, was com- 
petent evidence upon the question of damages.—Sedgwick 
Dam. 528-9. 

[3.] After a judgment by default, the defendant has not 
the legal right to plead to the merits of the action —Ewing 
v. Peck &@ Clarke, 17 Ala. 339. But, in actions sounding 
in damages, after judgment by default, writs of inquiry are 
necessary to ascertain the amount of injury done; and 
upon the execution of these writs, matters in mitigation on 
the one hand, and of aggravation on the other, beeome the 
very gist of the inquiry. It is doubtless true, that it is not 
competent for the defendant, after judgment by default, to 
show, even in mitigation of damages, a state of facts which 
is inconsistent with the plaintiff’s right to recover at all, 
or which would have been a good plea in bar of the action : 
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as for example, in the action of trespass, that the plaintiff 
had, at the time of the taking or injury, neither the pos- 
session, nor the right to the possession of the goods.—Gar- 
rard v. Dollar, 4 Jones’ L. (N. C.) 1753 Long vu. Wortham, 
4 Texas, 381. But evidence showing that the plaintiff was 
not the owner of the goods, is not necessarily incousistent 
with the fact, that he had either the possession, or the right 
to the possession (which is all the title necessary to sup- 
port the action) ; and, as the extent of the injury sustained 
by the plaintiff may depend, very. materially, upon the ex- 
tent of his interest in the property, evidence that he was 
not the owner is, on the one hand, admissible for the defend- 
ant ; and evidence that he was the owner is, on the other, 
adnussible for the plaintiff. The admission of evidence 
that the plaintiff was not the owner, does not impair the 
effect of the judgment by default, as an estoppel upon the 
question. of. his possessory right, but simply serves to dis- 
elose the extent of the injury inflicted upon him; for he 
who has a bare possessory right, is not entitled to the seme 
measure of damages, as he who has the absolute property. 
Sedgwick Dam. 482-3, 530; Drierly v. Kendall, 10 Eng. 
L. & Eq. 319; Jones v. Lowell, 35 Maine, 538 ; Compton v. 
Martin, 5 Rich. L. 14. 

‘[4.] Aslave cannot be the owner of property: all his 
acquisitions, whether by gift, or by the earnings of his 
labor, belong to his master. It is true that, under our 
laws, the sale of any article to a slave, without the consent 
of the master, specifying the article, is a penal oflense. 
But, where the contract has been fully executed, and the 
property delivered to the slave, it is clear that, as respects 
third persons, the property becomes at once the property 
of the master; and no subsequent act or contract of the 
slave, without the master’s express or implied consent, can 
divest the latter of his title. It does not lie in the mouth 
of a third person, who, without such consent of the master, 
purchases, or takes possession of, property which has been 
sold and delivered to a slave, to say that the slave got pos- 
session of the property by a contract which the law declares 
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illegal as to the seller— 5Sryant v. Sheeley, 5 Dana, 530; 
Brandon v. Huntsville Rank, 1 Stew. 320; Gregg v. Thomp- 
son, 2 So. Ca. Const. Ct. R. 3325; Gist v. Toohey, 2 Rich. 
L. 425; Cobb on Slavery, §§ 258, 261-4, 268. It follows, 
that the court erred, in rejecting the evidence which was 
offered, to show that the goods had been purchased and 
paid for by the slave Abb. 

What we have said will furnish a sufficient guide to. the 
court below, on another trial, as to the other questions 
presented by the record. 

For the error pointed out, the judgment must be reversed, 
and the cause remanded. 





BROOKS es. RUFF. 
[TROVER KOR CONVERSION OF HORSE. } 


1, Pxtinguishment and subsoquent assignment of mortgage.—Where the con- 
dition of a mortgage is, that the mortgagor shall. save harmless the 
mortgagee against liability as his surety on a note due to a third per- 
son, the condition is performed, when the mortgagor procures the can- 
cellation of the note, and the substitution of a new note in its stead, 
with a different surety; and the mortgage being thereby extin- 
guished, if cannot then he assigned to the surety on the new note, for 
his indemnification, even though the assignment be made with the 
assent of the mortgagor, for valuable consideration, and contempo- 
raneously with the cancellation and substitution of the notes. 

Parol mortgage—A wortgage of personal property, given to indem- 
nify the mortgagee against liability on a note as surety for the mort- 
gagor, being afterwards extinguished by the cancellation of the note, 
and the substitution of a new note in its stead, with a different 
surety; a verbal agreement between the mortgagor, the mortgagee, 
and the surety on the new note, made contemporanecously with the 
eancellation and substitution of the notes, to the effect that the mort- 
gage shall stand as a security for the surety, constitutes a valid mort- 
e as between the parties. 
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Apreat from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 
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Tuis action was brought by Ransom C. Ruff, against 
Andrew J. Brooks, to recover damages for the conversion 
of a horse; and was commenced on the 2d September, 
1853. The plaintiff claimed the horse under a mortgage 
from one 8. P. Browulie, and the defendant held him under 
a purchase from said Brownlie. It appeared that Brown- 
lie, in April, 1855, executed a mortgage on the horse, with 


other property, to one Samuel Ivey; the condition of 


which was, that he should “save the said Ivey harmless” 
against liability on a promissory note for $500, payable to 
Randall Cheek, and due the 1st January, 1856, which said 
Ivey had signed as the surety of said Brownlie ; and this 
mortgage was duly proved and recorded. Ivey became un- 
easy about his liability on the note, and sent an agent to 
Browulie, proposing to make some new arrangement about 
the matter. Brownlie offered to let him have a negro 
woman and child, at the price of $1250, which Ivey was 
willing to give; but the title to the negroes was in Ruff, 
the plaintiff who was not willing to let Ivey have them 
at that price, but said that he preferred to take them him- 
self. Ivey then insisting that he should be released from 
liability on the debt to Cheek, “it was agreed among them, 
that Ivey should be released, that Ruff should become 
bound to Check for the debt, and that Ivey should assign 
the mortgage to Ruff. Brownlie, Ivey and Ruff assented to 
this; and Cheek being willing to take Ruff instead of Ivey, 
the papers were executed in pursuance.of this agreement.” 
Ivey’s note to Cheek was then detivered up to him; a bill 
of exchange, in lieu of it, was drawn by Ruff, and endorsed 
by Brownlie ; and Ivey endorsed on the mortgage an as- 
signment in tke following words: ‘For value received, I 
hereby transfer this mortgage, with all the rights which it 
secures to we as S. P. Brownlie’s security, as therein speci- 
fied, to Ransom C. Ruff, of said county and State. In wit- 
ness whereof,” &e. These transactions were had on the 
5th January, 1856, es shown by the date of the assign- 
meut. The record does not state any of the facts con- 
nected with the defendant’s purchase of the horse. The 
bill of exchange was paid at maturity, by Ruff. 

















‘ 
. 


peeing 





‘; 


Pag 7 





ei 





JANUARY TERM, 1861. 373 


Brooks v. Ruff. 





“The court charged the jury, that it they believed, 
from the evidence, that Ivey, the mortgagee, assigned the 
mortgage to plaintiff, with the assent of Brownlie, and be- 
cause plaintiff had agreed to become bound to Cheek in the 
place of Ivey, and that he did become so bound, then the 
consideration for the assignment of the mortgage was good 
and valid, and the assignment passed to plaintiff all the 
rights and equities of Ivey ; and if they further believed, 
from the evidence, that plaintiff afterwards paid the debt 
to Cheek, then, so soon as he did this, he had a right to 
the possession of the horse mortgaged ; and that if the 
proof showed that plaintiff had paid Cheek befcre suit 
brought, and that the defendant had the horse in his pos- 
session after this payment, and refused to deliver him, the 
plaintiff was entitled to recover.” This charge, to which 
the defendant excepted, is now assigned as error. 


CLEMENTS & WILLIAMSON, for the appellant.—The can- 
cellation of the note on which Ivey was bound, and the 
substitution of the bill of exchange by Ruff, extinguished 
the mortgage; and Ivey’s assignment thereof, even if 
founded on valuable consideration, passed no interest to 
plaintifi—Bonham v. Galloway, 13 Ill. 68 ; Abbot v. Upton, 
19 Pick. 434; Mead v. York, 2 Selden, 4513 Sumner vc. 
Bachelder, 30 Maine, 36. 


Tuos. WILLIAMS, contra.—The: assignment of the mort- 
gage was contemporaneous with the cancellation of th 
note and the substitution of the bill of exchange, and was 
for valuable consideration ; and the mortgagor was a party 
to the agreement. All the elements of a valid contract are 
shown; and the defendant is not in a position to impeach. 
it, as he does not show how or when his rights accrued. 


A. J. WALKER, C. J.—The mortgage in this case was 
an assignment, upon.a specified condition ; and upon the 
performance of the condition, the mortgage was extin- 
guished, and the title revested in the mortgagor. This 
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proposition necessarily results from the fact, that the mort- 
gage is but a security for the discharge of a particular debt 
or duty ; and it is well recognized in the law-books.—1 Hil- 
liard on Mort. 447; Gunn v. Young, 2 St. & P. 160; De- 
shaze v. Lewis, 5 St. & P. 91. The condition of the mort- 
gage was, to save harmless the surety of the mortgagor. 
This the mortgagor unquestionably did, when he ob- 
tained a cancellation of the nete, upon which the mort- 
gagee was his surety, and substituted a bill of exghange, 
with a different surety, and obtained a discharge of the 
mortgagee. The mortgage was thus extinguished ; and 
being extinguished, the assignment of it could not resusci- 
tate it, although the assignment might be upon a valuable 
consideration. The cases of Bonham v. Galloway, (13 TL. 
68,) Mead v. York, (2 Selden, 449,) Abbott v. Upton, 
(19 Pick. 434,) cited upon the brief of appellant’s counsel, 
conclusively support that position.—See, also, 1 Hilliard 
on Mort. 461-2 ; Sumner v. Bachelder, 30 Mame, 35. Even 
the consent of the mortgagor, that the mortgage should be 
assigned, could not, of itself, revive it. The charge given 
by the court was erroneous, beeause it predicated the plain- 
tiff’s right of recovery’ upon the assigument, ‘for a valuable 
consideration, of an extinguished mortgage, with the con- 
sent of the mortgagor. 

[2.] We see no reason why a mortgage of personalty, 
valid inter partes, may not be made by verbal contract. 
2 Hilliard on Mort. 520; Morrow v. Turney, 35 Ala. 136. 
Such a mortgage would, by virtue of our registration stat- 
ute, be void “as to purchasers for a valuable consideration, 
mortgagees, and judgment creditors without notice” 
(Code, § 1288) ; but we think it would be valid as to the 
parties, and others not protected by that statute. The evi- 
dence conduces to show, that there was a verbal agreement, 
that the mortgage should stand as a security to the plain- 
tif, This agreement, if it existed, would amount to a ver- 
bal mortgage in favor of the plaintiff, and would avail 
against the defendant, unless he could show that he was 
one ef the persons protected by the registration law, or 
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unless lis interest accrued before the making of the verbal 





z mortgage. The evidence does not show that the defendant 
e is one of those persons, 


Whiat we have already said will, probably, be sufficient 
F to guide the court upon a future trial, and we need not con- 
sider tarther the questions presented. 

Reversed and remanded. 
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{ACTION ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED. | 


1 lalidily of sale, by wife alone, of statutory separate estate; whether action 
lies to recover agreed price. sale by the wife alone, without the con- , 
eurrence of her husband, of property belonging to her statutory sep- 
arate estate, is absolutely void, aud passes nothing to the purchaser ; 
and the wife cannot maintain an aetion at law, in her own name, to 
recover the valle or avreed price ol the property. 


APPEAL trom the Circuit Court of Barbour. 
Tried betore the Hon. JNo. GILL SHORTER. 





THE complaint in this case was in the following words: 


“Mary S. Saulsbury The plaintiff claims of the defend- 
i US. ant fiity-six 95-100 dollars, due by 
| Ezekiel Alexander. ) account for goods and merchandize 


furnished by plaintiff to defendant, at his instance and 
request ; whicéh account was payable on the Ist January, . 
1854, with interest thereon. The plaintiff avers, that, at 
the time of the purchase of said goods and merchandize from 
her by the defendant, and at the commencement of this 
suit, she (the said plaintiff) was a married woman, and had 
a separate estate secured to her separate use by virtue of a 





statute, passed by the legislature of Alabama, commonly 
called ‘the woman’s law ;’ and that said goods and merchan- 
dize, so turnished to defendant at his instance, were a part 
of her said separate estate.” 
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The defendant demurred to the complaint, on the follow-. 


ing grounds: “1st, because, on the facts stated in the 
complaint, the plaintiff has no right to maintain this action 
in her own name ; 2d, because, on the facts stated in said 
complaint, the plaintiff’s husband should have been joined 
as co-plaintiff with her ; and, 3d, because the facts stated 
fail to show such separate estate as will authorize the main- 
tenance of this suit by her-alone.” The overruling of the 
demurrer, with other matters which require no particular 
notice, is now assigned as error. 


E. C. Buttock, for appellant, cited Pickens v. Oliver, 
29 Ala. 5323; and. Gibbons v. Marquis, ib. 672. 


GotpruwalitE, Rice & SEMPLE, contra, cited High v.. 


Worley, 33 Ala. 196 5. Saunders v. Garrett, 33 Ala. 454 3 
Smyth v. Oliver, 31 Ala. 39; Drake vs Glover, 30 Ala. 382: 
and Duncan u. Stewart, 25 Ala. 408. 


R. W. WALKER, J.—A married woman, having a 
statutory separate estate, sells and delivers to the purchaser 
a portion of the same, withont the concurrence of her 
husband ; can she, by suit upon the contract, in her own 
name, recover of the purchaser the value, or agreed price 
of the property? Our opinion is, that this question must 
be answered in the negative. 

Section 2131 of the Code provides, that “husband and wife 
musé: be joined, either as plaintiffs or defendants, when the 
wife has-an interest in the subject-matter of the suit, unless 
the suit-relate to her separate estate, when she must sue or 
be sued alone.” The effect of this section was very care- 
fully considered by the court, in Pickens v. Oliver (29 Ala. 
528); and it was there held, that the rule established by 
the latter clause of this section, “must be confined to suits 
for the corpus of the property, and for damages to the prop- 
erty itself, as distinguished. from its. use.” This is clearly 
not a suit “for damages to the property” constituting the 


wife’s separate estate. If it can be maintained at all, it. 
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must be upon the ground, that it is a suit for the corpus of, 


the property. Although.all the property of the wife, held 
by her previous to her marriage, or which she may become 
entitled to after her marriage, in any manner, is her sepa- 
rate estate, and is not subject to her husband’s debts ; yet 
all such separate estate “vests in the husband, as her trus- 
tee, who has the right to manage and control the same, and 
is not required to account for the reuts, income or profits, 
to the wile, her heirs, or legal representatives.”—Code, § 1983. 
Thus it will be seen, that the corpus of the property belongs 
to the wife, while the right to control and inanige the 
saine, free from accountability for the rents, income, or 
profits, is vested in the husband. Section 1984 provides, 
that “the property of the wife, or any part thereof, may be 
sold by the husband and wife, and conveyed by them jointly, 
by instrument of writing, attested by two witnesses.” This 
provision is obviously restrictive of the right of disposition, 
and was doubtless intended to prehi it the sale of the wite’s 
property, except such as might be made by the husband 
and wife.—Smyth v. Oliver, 31 Ala. 43. See, a'so, Wihit- 
mane. Abernathy, 33 Ala. 1593 Rogers v. Boyd, 33 Ala. 
1753 Drake v. Glover, 30 Ala. 389. We think, therefore, 
that a transier of her statutory separate estate by the wife, 
without the concurrence of her hus dand, in the manner 
provided by the statute, is, in a court of law at least,‘abso- 
lutely void, and passes nothing to the purchaser.—See 
Smith c. Plower, 15 East, 607. The title to the property 
s0 transferred is in nowise affected thereby, and the prop- 
erty remains, as before, the separate estate of the wife. 

By the common law, a married woman can neither sue 
nor be sued alone, and all contracts made by her are void. 
1 Parsons on Con. 286. These disabilities of coverture the 
Code modifies, but does not destroy. Beyond its express 
provisions, married momen are no more sii juris than they 
were betore its adoption.—Pickens v. Oliver, 29 Ala. 528, 
Hence it follows, (so far, at least, as a court of law is con- 
eerned,) that a married woman has no legal capacity to 
contract in relation to her separate estate, exeept for the 
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purpose, and in the manner, provided by the statute; and 
asa sxieof such separate estate, made by the wife alone, 
without the coucurrence of the husband, is unauthorized by 
the statute, every such contract of sale is void ; and being 
void, it ean form no foundation for a suit at law in the name 
of the wile. 

It wil not do to say, that a married woman, having a 
Reparate estate, is capable of electing to have either the 
property sold, or the value or agreed price thereof; and 
that, on her electing to receive or sue for such value or 
agreed price, it becomes her separate estate, in lieu of the 
property sold, which she is, by such election, estopped from 
ever claiming thereafter. If this be so, of what avail would 
be the provisions of the statute, that the husband’ shall 
manage and control the estate, and receive the profits with- 
out liability to account to the wife, her heirs, or represent- 
atives; and that no part of the property shall be sold 
without his concurrence? If we are to yield obedience to 
the stutute, we must hold, (whenever, at least, the question 
arises ina court of law,) that a married woman is incapable, 
by any independent act or contract of hers, of converting 
the corpus ot her separate estate. 

It is true that, in the case of a wrong-doer selling prop- 
erty without title, the purchaser, while he holds under a 
contract of sale, cannot resist the payment of the purchase- 
money.—Dancan v. Stewart, 25 Ala. 413. But it never 
was understood, that a person, by contracting with a 
married woman, admitted her right to sue in her own name 
on the contract, or precluded himself fron pleading he® 
coverture in bar of sucha suit. On the contrary, the rule 
of the common law is, that it the wife sell any thing, her 
husband alone has the right to recover the price.—1 Parsons 
on Contracts, 286-7. 

As the rulings of the cireuit court were in conflict with 
these views, the judgment must be reversed, and the cause 
remanded. 

















JANUARY TERM, 1861. 379 








Espy v. Jones. 


ae 
USPY vs. JONES. 
{ACTION FOR BREACTE OF PROMIS® TO MAREY. 


A. Admissibility of seduction in aggravation of damages.—If evidence of 
seduction can be received, in any case, toaggravaic the damages in an 
action for a breach of promise to marry, it is only where the seduction 
follows the promise, and is effected by means of it: seduction prior to 
the promise is not admissible evidence. 

2. Charge misleading jury—A charge which predicates the plaintiffs 
right fo recover on the proof of a promise and breach thereof, and 
entirely Uisregards the evidence adduced by the defendant tending to 
show 28 justification of the breach, is erroneous. 

3. <lsseni of parties to contract.—It is essential to the validity of a con- 
tract to marry, that there sliould be reciprocal promises between the 
parties; but, if aman makes an express offer or promise ef marriage 
toa woman, her acceptance and reciprocal promise may be established 
by proof of her conduct and actions at the time, as well as by express 
words. 

4, Justification of breach of promise to marry.—Tf a ian proitises to marry 


a woman whoin he believes to be virtueus and modesi, aid uftenwards 
discovers that she is loose and iminodest, he is jusiiied Gi breaking 
his promise; but, to entitle him to a verdict om that ground, the jary 
tuust be satistied that the plaintiff is a loose and tuned roinan, 


that the defendant broke his promise on thataccouut, and chat ie did 
not know her character at the time he made the proiese 

5. Admissibility of plainkg’s want of chaslily in neitigilion of dinages— 
Acts of fornication, committed by the plainti® prior te tie cerend> 
ant’s promise to marry her, and in which the defendaut liaise! partie 
cipated, are not admissible evidence for lim ii iitigation of the 


damages. 


ApreaL from the Circuit Court of Marengo. 
Tried before the Hon. Roperr DovuGuenrry. ° 


THis action was brought by Maria F. Jones, against 
David Espy, to recover damages for a breach of promise 
of marriage. The defendant pleaded the general issue, 
“in short by consent, with leave to give any special matter 
in evidence.” On the trial, as the bill of exceptions states, 
one of the plaintiff’s sisters, who was examined as a wit- 
ness on her behalf, testitied, “ that she heayd defendant, in 
1853, ask plaintifi’s mother for her, abd that, in 1854, 
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plaintiff prepared her dress to marry defendant ;” and this 
witness and another sister both testified, that on the 5th 
March, 1856, in their presence, defendant promised to marry 
plaintiff in ten days, in order to induce her to sign a paper, 
which he had prepared, instructing the circuit clerk to dis- 
miss certain proceedings under the bastardy act, which she 
} had instituted against him; that he repeated the promise 
after the plaintiff had signed the paper; that the plaintiff 
several times prepared her clothes, in anticipation of the 
marriage, and that the defendant always failed to come. 
It appeared that the plaintiff had given birth to an ilegiti- 
mate child, on or about the Ist March, 1854, and had insti- 
tuted proceedings under the bastardy act against the de- 
| fendant as its putative father; and the circuit court allowed 
the plaigtilf, agaiust the defendant’s objection, to read the | 
record of these proceedings as evidence to the jurv ; but 
afterwards instructed the jury, “that they were not to con- 
sider the record and papers in the bastardy case as evidence 
to prove the promise of marriage, or any issue in the 
eause.” The circuit court also allowed the plaintiff. against 
the defendaut’s objection, “to introduce her child for the 
inspection of the jury, in order to prove. by its alleged 
resemblance to the defendant, that said child was begotten 
by him ; but there was no other evidence before the jury, 
tending to prove that the defendant was the father of said 
ehild.” The plaintiff adduced evidence, “tending to show 
| that, until her acquaintance and associatien with the de- 
; fendant, her character was good ;” while the defendant’s 

evidence tended to show, “that her character for chastity 

was bad, before and after the promise of marriage testified 

to by plaintiff’s sisters, and before ever he became ac- 

quainted with her.” The defendant read in evidence the de- 

position of Dr. Vaughn, a practicing physician, who testified, 

that he attended and prescribed for plaintiff, in 1849, when 

she was infected with a venereal disease: ‘‘and there was 

no evidence tending to show that defendant, before he made 

such alleged promise, had any knowledge or information of 

her condition as testified to by Dr. Vaughn, or that she 
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had any venereal disease.” The defendant reserved several 
exceptions to the rulings of the court on the evidence, 
which the decision of this court renders it unnecessary to 


state at greater length. 

The circuit court charged the jury, among other things: 

“2. That if they should find, from the evidence, that 
the defendant had promised to marry the plaintiff, and that 
there had been a breach of that promise, and that this 
action Was commenced within twelve months from said 
breach, then they must find for the plaintiti-” 

“3. That if they believed the testimony of the plaintiff’s 
sisters,” as to the defendant’s conduct and declarations on 
the 5th March, 1856, “and that the plaintiff asserted to 
the proposition then made by him, then there was a con- 
tract of marriage between the parties; and that if the de- 
fendant afterwards failed and refused to marry the plaiutiff, 
this was a breach of said contract on his part.” 

The defendant excepted to these charges, and requested 
the court to instruct the jury— 

“1. That if the defendant committed fornication with 
the plaintiff, and got a bastard child by her, and if she has 
been wronged in so doing, the law has provided proper 
remedies for such wrongs; but the jury can give no dam- 
ages in this case on account of such acts, if they were 
committed before the ist January, 1855, if the contract 
relied on was made on the 5th of March, 1856. 

“2. That if the plaintiff committed fornication with the 
defendant, and had a bastard child by him, before the ist 
January 1855, the jury may consider that fact in mitiga- 
tion, but not in aggravation, of the damages arising from 
the breach of any promise subsequently made. 

«3, That if they believed the plaintiff had committed 
fornication before-the defendant’s promise was made, and 
that fact was unknown to him when he made the promise, 
he had the right to refuse, on that account, to marry her ; 
and, in such case, they must find for the defendant. 

“4, That if they believed, from the evidence, that the 
plaintiff had a venereal disease before the defendant made 
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the promise, and that fact was then unknown to him, he 
had the right to refuse, on that account, to marry her; and, 
in such case, they must find for the defendant.” 

The court refused each of these charges, and the defend- 
ant excepted to their refusal; and he now assigns as error 
all che ruling of the court to which he reserved exceptions. 


Lomax & Prince, and Wm. M. Brooks, for appellant. 
I. W. Garrort, contra. 


R. W. WALKER, J.—It has been much questioned, 
whether, in an action to recover damages for the breach of 
a promise of marriage, damages for seduction may be 
recovered. It has been distinetly held in Kentucky and 
Pennsylvania, that in such action seduction cannot be 
given in evidence in aggravation of the damages.— Weaver 
oe. Bachert, 2 Barr, 80; Burks v. Shain, 2 Bibb, 3415 see, 
also, Perkins v. Hersey, 1 R.1. 493. On the other hand, 
the rule adopted in Massachusetts, New York, and several 
other States, is, that where seduction has been practiced 
under color of a promise of marriage, the jury may con- 
sider it to aggravate the damages in an action on the con- 
tract.— Paul v. Frazier, 3 Mass. 73; Whalen v. Layman, 
2 Blackf. 194; King v. Kersey, 2 Carter; 402; Tubbs ve. 
Vankleck, 12 Ill. 446; Wells uv. Padgett, 8 Barb. 323; 
Green v. Spencer, 3 Miss. 318 3 Conn v. Wilson, 2 Overton, 
233. 

Mr. Parsons suggests, that damages for seduction should 
be excluded, where the plaintiff was in actual or construe- 
tive service, or lived ina State in which the statute law 
gave her an action for the seduction ; and not otherwise. 
1 Parsons Contr. 553. 

But we need not consider this question in the present 
case. It is very clear that, if seduction can ever be 
allowed to aggravate the damages, where the action is for 
breach of promise of marriage, it is only in those cases 
where the seduction follows the promise, and is effected by 
means of it. We can conceive of no principle, upon which 
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a seduction before the promise of marriage, and whieh, 
therefore, could not have been a consequence of such prom- 
ise, should be permitted to swell the damages in an action 
on the contract—DBuris ve Shain, 2 Bibb, 3433 Tubbs v. 
Vankleek, 12 Ill. 447. The court erred, in refusing to 
give the first charge asked by the defendant. 

[2.] The second charge given was erroneous. It aflirms. 
in effect, that if there was a promise to marry, aud breach 
of that promise by the defendant, the jury must find for the 
plaintiff, without regard to any testimony which had been 
introduced tending to justify the breach. 

As the judgment must be reversed for the errors already 
pointed out, we need not go into a particular examination 
of the other questions presented by the record. It will be 
sufficient for the future conduct of the cause, if we lay 
down some general principles which govern actions of this 
sort. 

[3.] It is essential to the validity of a contract to marry, 
that the promises should be reciprocal. But, if a man 
mikes an express offer or promise of marriage to a woman, 
the acceptance thereof by the latter, and the promise made 
by her in return, may, so far as it is necessary to be proved, 
in order to enable her to sustain an action against the man 
for a breach of his engagement, be established through the 
medium of her conduct and actions at the time, as well as 
by express words. If a man offers to marry a woman, pro- 
vided she will come from America to England, or any dis- 
tant part, and marry him; and the woman forthwith under- 
takes the journey, and is ready and willing to marry at the 
place appointed, this is evidence of the aceeptauce of the 
offer, and of a reciprocal promise on her part, which will 
enable her to maintain an aetion for a breach of promise 
of marriage—Addison Contr. 677; /utton uw. Mansell, 
§ Mod..172; Daniel v. Bowles, 2 C. & P. 5533 Wetmore 
v. Wells, 1 Ohio, 26; Wightman v. Coates, 15 Mass. 1. 

[4.] The general rule, as to what will justify the breach 
of a promise of marriage, cannot be better stated than in 
the words of Abbott, C. J., in Irving v. Greenwood, 1 C. & 
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P. 350. “If any man has been paying his addresses to 
one that he supposes to be a modest person, and afterwards 
discovers her to be a loose and immodest woman, he is jus- 
tified in breaking any promise of marriage he may have 
made to her; but, to entitle a defendant to a verdict on 
that ground, the jury must be satisfied that the plaintiff 
was a loose and immodest woman, and that the defendant 
broke his promise on that account ; and they must also be 
satisfied that the detendant did not know her character at 
the time of the promise ; fer, if a man knowingly promise 
to marry such a person, he is bound to do so.” See, also, 
Capeheart v. Carradine, 4 Strob. 42, 46; Leeds v. Cook, 
4 Esp. 256; Palmer v. Andrews, 7 Wend. 144; boynton v. 
Kellogg, 3 Mass. 188; Beach v. Merrick, 1 Carr. & KX. 463. 
[5.] Itis to be inferred from what issaidin Beach v. Mer- 
rick, 1 Carr & K., (supra.) that although a previous act of 
fornication by the plaintiff, which was known to the 
defendant when he made the promise, will be no defense to 
the action, still it will go to lessen the damages.—See 
1 Parsons Contr. 550, note (d). But this proposition is 
denied in Butler v. Eschleman (18 Ill. 44), which decides, 
that facts of conduct or character of the plaintiil, known 
to the defendaut at the time of the promise, can neither be 
set up in bar of the action, nor in mitigation of damages. 
However the general rule may be on this subject, we are 
satisfied, that if the criminal misconduct of the plaintiff 
was not only known to the defendant when he made the 
promise, but had been encouraged and participated in by 
him, he will not be heard to urge such misconduct in miti- 
gation of the damages. Accordingly, if the plaintiff com- 
mitted fornication with the defendant, before the making of 
the promise, that fact cannot be set up in mitigation of the 
damages ; for that would be to permit a man to take advan- 
tage of his own fault.—See Butler v. Eschleman, supra ; 
Boynton v. Kellogg, 3 Mass. 189. 
Judgment reversed, and cause remanded. 
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STRICKLAND’S ADM’R vs. WALKER. 


{ ASSUMPSIT ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. | 


3. Statute of limitations; subsequent promise or acknowledgment.—To revive 
a debt barred by the statute of limitations, the subsequent promise, 
or acknowledgment, must be clear and explicit ; but it is not necessary 
that the evidence, by which that promise or acknowledgment is estab 
lished, should be clear and explicit. 


Appeal from the Cireuit Court of Tallapoosa. 
Tried before the Hon. Roperr Doucuerry. 


Tus action was brought by Willtam Towns, as the 
administrator of the estate of Silas Strickland, deceased, 
against John Walker and Joshua Strickland ; was founded 
on the defendants’ promissory note for $1,000, dated the 
26th December, 1843, and payable one day after date, to 
said Towus, administrator, &e.; and was commenced on 
the 10th day of March, 1852. The defendant Strickland 
not being served with process, a discontinuance was eutered 
as to him; and the action was revived, before the trial, in 
the name of Allen Eiland, as the administrator de bonis non 
of Silas Strickland, The defendant Walker pleaded, among 
other things, the statute of limitations of six years; and 
issue was joined on that plea. The note, which was read 
in evidence on the trial by the plaintiff, had a credit of 
$204 34 endorsed on it, dated the Ist January, 1851, and 
signed by said Towns, as administrator. The plaintiff's 
evidence tended to show, that this credit was entered, with 
the consent of the defendant Walker, on a settlement of 
accounts between him and said Towns, and was written by 
one Wheaten; while the defendant’s evidence conduced to 
show, that he never assented to the entry of the credit. 
The court charged the jury— 

“1, That the assent of the defendant Walker, to the 
entry of the credit on the note, must not rest upon mere 
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probabilities ; but, before the plaintiff can recover, he must 
satisfy the jury, by evidence clear and explicit, that Walker 
did consent to the entry of said credit ; and if the plaintiff 
has failed to satisfy their minds on this point, they will 
find for the defendant. 

“2, That the administrator of Silas Strickland can only 
recover upon a demand which was assets of the estate of 
said Silas when this suit was brought: and if there is no 


proof that the note sued on belonged to said estate at the. 


time it was brought, the plaintiff can not recover.” 
These charges, to which the plaintiff excepted, are now 


assigned as error. 


S. F. Rice, with CLorron & Ligon, for appellant. 
Gro. W. Gunn, contra. 


STONE, J.—The first charge given and excepted to in 
this ease, asserts that, to revive a debt barred by the statute 
of limitations, the promise or acknowledgment must be 
proved by evidence that is clear and explicit. We have duly 
weighed this language, in connection with the authorities, 
and feel constrained to pronounce it erroneous. The promise, 
or acknowledgment, must be clear and explicit. No doubt- 
ful, ambiguous, er indeterminate language will avail. It 
‘must be, in its terms, unequivocal and determinate. If it 
be a promise, it must be an unequivecal promise ; if an 
acknowledement, that acknowledgmert must go the length 
of admitting the present existence of a debt, which the 
party is willing to pay. These principles are fully settled, 
in this State, by numerous adjudications.—Woss ¢. Ross, 
20 Ala. 105; Townes v. Ferguson, ib. 147; Bryan vo. Ware, 
ib. 687; Moore v. Lesueur, 18 Ala. 606; Boxrley v. Gayle, 
19 Ala. 151;:°Pool v. Relfe, 23 Ala. 701; Pitts v. Wooten, 
24 Ala. 474; Jordan v. Hubbard, 26 Ala. 4333; Rolston e. 
Langdon, 26 Ala. 660;-Evans ce. Carey, 29 Ala. 99; Bell 
v. Morrison, 1 Pet. S. C. 360. 

But there is a widé difference between the promise, or 
acknowledgment, and the evidence by which that promise or 
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acknow ledgment is made to appe ar. The former, 10 
matter how clearly it be proved—even though it be 
writing—is not sufficient, if its terms be equivocal or inde- 





terminate. Bué there is ne rule which requires that the 
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proof ef such promise shall be different in measure, or more 
strict than that which is required to establish any disputed 
fact in acivil suit. Evidence which satisfies the minds of 


the jury, is enough. 
We suppose the cireuit court was misled by an inaccu- 
vate expression found in the opinion in the case of Bell e. 
Morrison, supra, and - ried by Mr. Greenleaf, in his work | 
on Evidence, 2d vol. § 449. The language of the court in 
that case was, that ‘tqrhenever the bar of the statute is 
sought to be removed by proof of a new promise, the 
promise, as a new cause of action, ought to be proved ina 
clear and explicit manner.” The point in the case of Bell 
v. Morrison was on the sufficiency of the promise, and 


not of the evidence by which that promise was proved. 
[ The meaning of the court must have been, that the 
d promise should be clear and explicit. Thus construed, it 
harmonizes with the weight of the American and the later 
; English decisions, and with the analegies of the law.—See 
; authorities supra; and Bangs v. Hall, 2 Pick. 368; Gardiner 
v. Tudor, 8 Pick. 206 ; Cambridge v. Hobart, 10 Pick. 232 ; 
Mount Stephen v. Brook, 3 BA& Ald. 141; Tanner v. Smaré, 
6 B. & Cress. 603. 

It is not our segre to criticise the 2d charge given. 
See King v. Griffin, 6 Ala. 387; Harbin vo. Levi, 1b. 399; 
Spence v. Itutledge, 1% “Ala. 590; Darron v. Vandeert, 
13 Ala. 232. 

The judgment of the circuit court is reversed, and the 
cause remanded. 
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LAWRENCE vs. JONES. 





[MOTION TO AMEND EXECUTION. ] 


i. Damages on afirmance of judgment.—On the aftirmance of a judgment 
which has been superseded, (Code, § 3032,) the ten per cent. damages 
should be computed on the amount of the original judgment, and not 
‘on that sum with the imterest thereon up to the time of the affirm. 


ance. 


ApreaL from the Circuit Court of Montgomery. 
Tried before the Hon. Jonn K. Henry. 


THE appellant in this case recovered a judgment against 
the appellees, in the circuit court of Montgomery, on the 
Sth June, 1859, for $8,000 damages, besides costs. The 
defendants removed the case, by appeal, to the supreme 
court, and gave bond with surety to supersede the judg- 


ment. The judgment was aflirmed by the supreme court, 


at its June term, 1860; and that court rendered a judg- 
ment against the defendants, “for the amount of said 
judgment, ten per cent. damages thereon, and costs.” 
When this judgment was certified to the -cireuit court, the 
clerk of that court issued an execution against the defend- 
ants, for $8,000, the amount of the original judgment, 
‘‘and $800 damages awarded by the supreme court, besides 
the sum of $76 25 costs.’ At the next ensuing term of 
the circuit court, the plaintiff moved to amend the execu- 
tion, by striking out $800, as the damages awarded by the 
supreme court, and inserting in lieu thereof ten per cent. 


-of the original judgment with the interest thereon up to 


the day of the affirmance. The circuit court overruled the 
motion, and the plaintiff excepted to its decision ; and he 


now assigns the same as error. 


Gotptuwalre, Rick & SEmpue, for appellant. 
Warts, JUDGE & JACKSON, contra 
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STONE, J.—Section 3032 of the Code declares, that 
when a money judgment, which has been superseded by 
appeal to this court, and bond with surety given, is affirmed 
in this court, the judgment here rendered shall be “ for the 
amount of the affirmed judgment, ten per cent. damages 
thereon, and the costs of the supreme court.” In.this 
case, we are required to decide, whether the ten per cent. 
damages is limited to the sum shown in the face of the 
judgment appealed from, or includes that sum with interest 
3 thereon up to the time of the affirmance. 

: If this were a new question, uncontrolled by the pre- 
vious practice of the courts, it might admit of controversy, 
what is the true amount of the aflirmed judgment, on 
which the ten per cent. damages should be computed. We 
do not, however, feel at liberty to enter upon this inquiry 
at the present advanced epoch in our judicial history. A 
statute, similar to the one under discussion, was in force in 
this State for forty years.—See Clay’s Digest, 309, § 20. 
We are convinced, that che uniform practice of the courts 
has been, to compute the damages only on the principal 
sum of the judgment. “This having been the construe- 
tion of the act for so long a time, and the practice having 
been so universal, we do noi feel at liberty to disturb it.” 
Tjams v. Rice, 17 Ala. 

Affirmed. 


Phir tesis cpuahs)- ae ee 

















NELMS vs. PREWITT. 


{ BILL IN EQUITY BY PURCHASER, FOR ABATEMENT OF PURCHASE-MONEY. ] 


1. Set-off of demands not sounding in damages merely.—Under section 2240 
of the Code, a cross demand for damages, on account of a breach of 
the vendor’s covenants of warranty and a deficiency in the quantity 
of land, is available to the purchaser as a set-off, in an action at law 
on the note given for the purchase-money. 
2. Hquitable relief. by establishing set-off, against judgment at law.—A de- : 
sendant in an setion at law, having a cross demand which was avail- 
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able as a set-off either at law or in equity, and which he failed te 
bring forward in the action at law, cannot afterwards make it the 
basis of equitable relief against the judgment, without showing 


some sufficient excuse for his failure to avail himself of it at law. 


Appeal from the Chancery Court of Fayette. 
Heard before the Hon. James B. Ciark. 


Tie bill in this case was filed, on the 24th April, 1855, 
by Nathaniel H. Nelins, against Abram M. Prewitt and 
James A. Thompson ; and alleged, in substance, the fullow- 
ing facts: That on the Ist April, 1851, complainant pur- 
chased from said Prewitt a certain tract of land, embracing 
about six hundred and forty acres, at the price of one dol- 
Jar and fifty-six and a fourth cents per acre; for which he exe- 
cuted his three promissory notes, one for $300, payable the 
25th December, 1851, and the other two for $350 each, 
payable on the 25th December, 1852, and 1853, respee- 
tively ; and, at the same time, Prewitt executed and deliv- 
ered to him a title-bond, eonditioned to make “lawful title- 
deeds of conveyance to said lands,” cn the payment of the 
notes for the purchase-moucy. At the time this contract 
was made, about one hundred and twenty acres of the land 
in fact belonged to one W. W. Strong, who was then in 
possession thereof, and so continued up to the filing of the 
bill; about eighty acres belonged to the United States, and 
were afterwards entered by the complainant; and a small 
parcel, containing between thirteen and fourteen acres, be- 
longed to one Thomas Willingham, and was in his posses- 
sion. On the 16th December, 1852, said Prewitt executed 
a conveyance to complainant, “pretending thereby to con- 
vey to him the same lands described in said title-boud, but 
in fact conveying only” about five hundred and twenty 
acres. At the spring term, 1853, of the circuit court of 
Fayette county, judgment was rendered against complain- 
ant, in favor of said Prewitt, on two of said notes given 
for the purchase-money of said land; but, before execution 
issued on this judgment, complainant was summoned, by 
process of garnishment, as the debtor of said Prewitt, and 
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said de ‘bt was condemned in his hands, In September, 
1854. James A. Thompson, claiming to be the assignee of 
said Prewitt, brought suit against the complainant on the 
last uote, and recovered judgment thereon at the ensuing 
spring term, 18553; and the bill afleged, that this judg- 
ment, though recovered by Thompson in his own name, in 
fact belonged to said Prewitt, who was a non-resident. 
The prayer of the bill was for an account, an abatement of 
the purchase-money, an injunction of the judgment at law, 
and general relief. The chancellor dismissed the bill, for 
want of equity ; and his decree is now assigned as error. 


J. M. Van Hoose, for appellant. 
E. A. PoWrELu, contra. 


R. W. WALKER, J.—Under the Code, (§ 2240,) the 
elaim of the complainant for an abatement of the purchase- 
money, onaccount of a deficiency in the land sold, and for 
damages by reason of the breach of the defendaut’s cove- 
nant of warranty, might have been presented and allowed 
as a set-off, in the action at law upon the note for the 
purchase money.—/ffolley v. Younge, 27 Ala. 203; Gibson 
v. Marquis, 29 Ala. 6683; Bell cv. Thompson, 34 Ala. 635. 
It is not necessary that we should consider whether, on 
account of the non-residerce of his vendor, this demand of 
the complainant was not also available by way of equitable 
set-off in a court of chancery; for, supposing that to be so, 
still it is well settled, that where a defendant in an action 
at law has a cross demand, which is an equitable, as well 
as a legal set-off, he cannot withhold it as a defense to the 
action at law, and, after the judgment has been rendered, 
make it the basis of a suit in chancery. If, in point of 
fact, the complainant has a well-founded claim for damages 
against the defendant, he might have had the benefit of it 
by way of set-off in the action at Jaw; and, as no legal 
excuse is shown for the failure to make the detense i in that 
Pearce v. Win- 





suit, no relief can now be had i 


ter Iron Works, 32 Ala. 73; Fister v. State Bank, 17 Ala. 
Decree affirmed. 
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THOMAS vs. BARKER. 


[ACTION OR BREACIE OF SPECIAL CONTRACT. | 


i. Admissibility of parol to. affect consideration elause of writing —In ax 
action to recover damages for the breach of a special contract, by 
which the purehaser of a slave agreed with the vendor, at the time of 
the sale, to pay him one half of the profit which might be realized on 
a re-sale, in addition to the sum specified in the bill of sale as the con- 
sideration, parol evidence of such agreemeut is admissible and does 
riot contradict the bill of sale. 


Appean from the Cireuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


THIS action was brought by Stephen B. Barker, against 
Benjamin R. Thomas, to recover damages for the breach of 
a special contract, by which the plaintiff sold a negro girl 
to the defendant at the price of $1100, and the latter agreed 
to pay plaintiff, in addition. to the $1100, “one-half of 
what he might get for said girl on a re-sale, over and above 
$1100;” the alleged breach being, that the defendant re- 
sold the girl for $1400, and refused to pay plaintiff any 
part of the profit. On.the trial, as the bill of exceptions 
shows, the plaintiff offered to prove by his own oath, (hav- 
ing given the statutory notice,) “that while he and the 
defendant were negotiating about the sale of the slave, he 
ofiered to take $1400 tor her, but the defendant refused to 
give it; and that it was then agreed between them, that 
ho would jet defendant have the girl for $1100, and that 
defendant would pay him one-half of whatever sum the girl 
might sell for over and above $1100.” The defendant then 
produced the plaintifi’s bill of sale for the slave, which was 
in the usual form, and which recited the receipt of $1050, 
“in full payment” for the slave; proved by the plaintiff, 
that this bill of sale and the alleged parol agreement were 
parts of the same transaction; and then moved to exelude 
from the jury that part of the plaintiff’s proposed testi- 
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mony which is:italicized.. The court overruled the motion, 
and refused to suppress the evidence ; to which the défend- 
ant excepted, and which he now assigns as error. 


ALEx. & Jno. Wuire, for.appeliant. 
Tuos. H. Lewis, contra. 


STONE, J.—‘ Evidence may be received of a considera-. 
tion not mentioned in a deed, provided it be not inconsis- 
tent with the consideration expressed in it.”—1 Greenl. 
Ey. §§ 285, 304; Jeffrey v. Walton, 1 Stark. Rep. 267.— 
The proof in this case did not change the nature or legal 
effect of the writing :-it only established an additional con- 
sideration, not mentioned in the deed, but yet not incon- 
sistent with it.. It was properly admitted.— Dizon v. Bar- 
clay, 22 Ala. 370; Eckles & Brown v. Carter, 26 Ala. 568 ; ; 
Hair v. Little, 28 Ala. 236. 

Judgment affirmed. 





KINSEY vs. KINSEY. 
[BILL IN EQUITY BY WIFE FOR PERMANENT ALIMONY. ] ° 


1. When equity will decree permanent alimony to.wife.—It is the settled law 
of this State, applicable as well to cases which have arisen since, as to 
those which occurred before the adoption of the Code, that where the 
husband abandons -his wife, without just cause, and casts her upon 
society, destitute of the means of subsistence, a court of chancery, as 
an original ground of equity, will entertain a bill filed against him for 
permanent alimony; and an unfounded charge of infidelity against 
the wife, in consequence of which she is driven from her hushand’s 
house, is equivalent to an abandonment of her, within the meaning of 


this rule. 

. Whether value of wife's statutory separate estate must be estimated in firing 
amount of alimony.—Semble, that a decree for permanent alimony, in 
a suit instituted for that purpose, would not deprive the husband of 
his right to control the wife’s statutory separate estate ; consequently, 
there seems to be no good reason why the value of such separate es- 
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tute should be estimated in fixing the amount of alimony, as in divoree 
cases (Code, $1971); but, since there is no proof in this case that the 





wife his a statutory separate estate, it is not necessary to decide 


whether the statute is applicable in such cases. 





3. Evecpiions to master’s report; objections to evidence.—If a party fails to 
ebject to evidence at the time it is introduced, ona heaving before 
the master under a reference, he cannot question its competency on 
exceptions to the master’s report. 

4. Same.—Wf a party excepts to some particular conclusion or decision of 
the master under a reference, on the ground that it is unauthorized by 
the evidence, it is the duty of the master, under the practice in this 
State, to report the evidence relating to that matter, although the 
decree of reference did not direct him to report the evidence; yet, if 
the party exeepting did not object to the competency of the evidence 
adduced before the master, and the decree of reference directed the mas- 
ter te draw a conclusion from the evidence, every reasonabie presump- 
tion will be made in favor of his decision, and it will not be interfered 
with unless plainly wrong. 


Aprrrat from the Chancery Court of Chambers. 
Heard before the Hon. James B. CLark. 


Tue bill in this ease was filed, on the 21st of October, 
1859, by Mars. Mary Kinsey, suing by her next friend, 
against her husband, Jesse Kinsey; and sought a decree 
for permanent alimony, on the ground of abandonment. 
It alleged, that the parties were married, in this State, on 
the 9th March, 1856, and lived together, as husband and 
wife, until a short time before the filing of the bill; that 

g the 


filing of the bill, had treated the complainant with great 


O 


the defendant, during the year immediately precedin 


harshness and cruelty, repeatedly threatened her with per- 
sonal violence, “made against her the basest and vilest 
charges and accusations, without the shadow of founda- 
tion,” and finally drove her from his heuse. The defendant 
answered the bill, admitting the fact of the marriage as 
charged ; denying the charges of hazshness, cruelty, and 
abandonment ; alleging, that the complainant had not ful- 
filled her conjugal duties towards him, but had neglected 
and mistreated him while ill, and was subject to fits of 


ungovernable temper ; admitting that he had told her, ‘if 
she did not reform her conduct, she must leave his house’; 
-and demurring to the bill for want of equity. 
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The chancellor overruled the demurrer, and, on final 
hearing on pleadings and proof, held that complainant was 
entit!ed to relief. He therefore ordered a reference to the 
master, “to ascertain and report what would be a suitable 
sum per annum for the support and maintenance of the 
complainant, and what would be a suitable allowance ‘for 
her solicitors’ fees.” The master reported, that $400 per 
aanum was a suitable allowance for the complaintant’s 
support, and that $300 was a reasonable fee for her sotici- 
tors; and appended to his report the evidence which had 
been adduced before him on the reference. The defendant 
filed several “objections and exceptions” before the master, 
(some to the competency of the evidence adduced before 
him, and others to the correctness of his conclusions,) all 
of which were overruled by him; and the chancellor con- 
firmed the report, and overruled the exceptions. 

The overruling of the demurter to the bill, the decree 
on the merits, and the overruling of the exceptions to the 


master’s report, are now assigned as error. 


Auuison & Anprews, and S. F. Rice, for appellant. 
9 v4 Saf 2 
Ricuarps & FALKNER, conéra. 


R. W. WALKER, J.—1. Repeated decisions have es- 
tablished it as the law of this State, (and the rule is appli- 
cable as well to cases which have arisen since, as to those 
which oceurred. before the adoption of the Code.) that 
where a husband abandons his wife, without just cause; 
and casts her upon society. destitute of the means of sub- 
sistence, a court of chancery, as an original ground of 
equity, will entertain a bill filed against him for alimony. 
Glover v. Glover, 16 Ala. 440; Wray v. Wray, 33 Ala. 1875 
Pims uv. Mims, ib. 98. See, also, Prince v. Prince, 1 Rich. 
Eq. 282, 287; Butler v. Butler, 4 Littell, 201; Beggess v. 
Boggess, 4 Dana, 307; Purcell ve. Purcell, 4 HH. & M. 507. 
A husband, who makes against his wife a charge of infidel- 
ity, for which there does not appear to be just cause, and, 
on that ground, drives her from his house, is considered in 
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law as having abandoned her.—Hardin v. Hardin, 17 Ala. 
250; 1 Bishop M. & D. §§ 514-15. This is the state of 
facts alieged and proved in this case. According to the 
testimony, the defendant deserted his wife, without just 
cause, and left her unprovided with the means of support. 
Under these circumstances, she was entitled to a decree for 
alimony. 

2. There is no proof that the complainant had a separate 
estate. There was, therefore, no necessity fer a reference, 
even if if be conceded that section 1971 of the Code ap- 
plies to cases like this, where a divorce is not sought, but 
only alimony. If the wife has a statutory separate estate, 
a-decree for alimony simply would not deprive the husband 
of his right to control such separate estate. There would 
seem to be no good reason, therefore, why the value of the 
statutory separate estate of the wife should be considered 
in fixing the amount of alimony in cases like the present. 
Tt is not necessary, however, to decide this question, and 
we do net do so. 

3. Some of the exceptions to the master’s report ques- 
tion the competency of the evidence introduced on the 
hearing }eiore him. These exceptions, it is clear, were 
properly overruled ; for the reason, that it does not appear 
that.any »hjection was made to the introduction of the 
evidence at the time it was oflered. If either party desires 
to object to the evidence introduced on the hearing before 
the register, or is dissatisfied with the ruling of the register 
as to its adinissibility, objection must be made, and excep- 
tion taken, before the register, and the question reserved 
for the revision of the chancellor—Code, § 2937 ; Taylor 
v. Kilgore, 33 Ala. 222. 

4. In reference to the exceptions whieh assail the conclu- 
sions of the register as to what would be suitable allowances 
for alimouy aud counsel fees, as not authorized by the evi- 
dence, it is te be observed, that the decree of reference did 
not direci, nor does it appear that either of the parties 
applied to the register, to report the evidence to the chan- 


| cellor. FThe rule is said to be, not to report testimony 
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taken before the register, unless the decree of reference so 
directs. When the register is directed to examine and re- 
port as to the existence of a fact, or as-to any other matter, 
it is his duty to draw the conclusion from the evidence pro- 
duced, and to report that conclusion only. —Kirkmnan v.Van- 
lier, 7 Ala. 2283; In matter of Hemwith, 3 Vaige, 305 ; 
2 Dan. Ch. Pr. 1481, and note. Under our practice, how- 
ever, When a party files an exception to some particular 
conclusion or decision of the register, as unauthorzed by 
the evidence before him, it becomes the duty of the regis- 
ter to report the evidence relating to that matter to:the 
chancellor.—Alexander v. Alexander,-8 Ala. 796 ; Darring- 
ton v. Borland, 3 Por. 39, 40. Although it follows from 
this, that the evidence accompanying the registcr’s report 
was properly before the chancellor on the hearing of the 
exceptions, still we think there was ne error iu confirming 
the report. We have seen that, as no objection to its com- 
petency was made when it was offered, the evidence which 
is set out is to be considered as having been all ieeaily be- 
fore the register, and no question as to its admissibility ean 
now be raised. When questions of this sort are referred to 
a register, and he is directed to draw a conclusion from evi- 
dence to be produced before him, every reasonable pre- 
sumption is to be made in favor of his decision, and it 
will not be interfered with unless it is plainly wrong. All 
objections to the competency of the proof beiug cousidered 
as waived, we cannot say that the decision of the register, 
on the matters referred to him, was clearly wrong; and 
therefore the chancellor did not err in confirming it. 
Decree affirmed. 
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FORRESTER vs. FORRESTER’S ADM RS. 


[APPLICATION FOR REVOCATION OF LETTERS OF ADMINISTRATION. | 


Ll. Finpiies opureer of right of administration —The failure of the next of 
kin to apply tor letters of administration within forty days aiter the 


death of the intestate is known (Cede, § 1669), is an implied waiver of 


his right to the adininistration. 

2. Removal of administrator for misconduct—An intentional misstatement 
of the names of the heirs-at-law, in a petition for the sale of real 
estate for the purpose of division, is not such an act of “maladminis- 
tration of the estate” (Code, § 1696), as authorizes the removal of an 


administrator. 
Apprat from the Probate Court of Tuskalcosa. 


In the matter of the estate of William Forresier. de- 
ceased, om the petition of George Forrester for the revoca- 
tion of the letters of administration . previously granted to 
William Forrester and David Spradling. The petition was 
filed on the Ist October, 1859, and alleged, that the intes- 
tate died on the 6th February, 1859; that letters of ad- 
ministration on his estate were granted to the defendants 
on the 24th February, 1859; that the petitioner, as the 
only surviving legitimate son of the intestate, was entitled 
to the administration as next of kin, and “ filed his claim 
as such,” after notice to the defendants, on or about the 
4th April, 1859; that on the 7th May, 1859, the defend- 
ants filed in said probate court a petition, which was sworn 
to by them, asking an order to sell the real estate for the 
purpose of division among the heirs ; and that in this peti- 
tion the defendants falsely stated the names of the heirs-at- 
law, intentionally omitting the name of the present peti- 
tioner, and purposely concealing the fact that the intestate’s 
widow was yet alive, and entitled to dower in the lands. 
The probate court sustained a demurrer to the petition, 
and its decree is now assigned as error. 


W. R. Saitn, for appellant. 
Kk. W. PEcK, contra. . 
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Forrester v. Forrester’s Adm're. 
A. J. WALKER, C. J.—The petitioner must be held to 
have relinquished his right, as the next of kin, to the ad- 
ministration, because he did not apply for letters within 
forty days after the death of the intestate—Code, § 1669. 
The petition, therefore, does not show a right to the 
removal of the administrators, upon the ground of the 
preference given by the statute to the next of kin. 

[2.] The fourth subdivision of section 1696 of the Code 
makes “the wasting, embezzlement, or any other malad- 
ministration of the estate,” a cause for the removal of an 
administrator. The petition shows that the administrators 
have made intentional misstatements in their application 
for the sale of the Jand of the estate for division, as to mat- 
ters which section 1868 of the Code requires to be stated 
in the application. Is the making of such misstatements 
a *maladministration of the estate,’? which the fourth sub- 
division of section 1696 of the Code makes a ground for 
the removal of an adminisirater? The making of such 
misstatement is certainly an act of misconduct on the part 
of the representatives of an estate; but we cannot think 
it was intended that such an act should be embraced by the 
phraseology maladministration of the estate. Ifit had been 
so intended, every improper act of an administrator, inten- 
tionally done, would have been a cause of removal; and 
the entire third subdivision of section 1696, which par- 
ticularizes several kinds of misconduct, would have been 
entirely unnecessary. We understand “ maladministration 


of the estate” to mean acts aflecting the property or assets 
of the estate, of which wasting and embezzlement are 
specimens.—Johnson v. State, 32 Ala. 583. 

Neither of the arguments in support of the petition can 
be sustained, and we most affirm the judgment of the court 
below. 
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CHAMBERS vs. YARNELL. 


[GARNISHMENT ON JUDGMENT. ] 


1. Form and sufficiency of judgment against garnishee.—A judgment against 

-agarnishee must recite the fact that the plaintiff has recovered a 

judgment against the defendant in attachment or execution, and must 
specify the amount of such judgment. 

2. Costs against garnishee and transferree.—If a transferree of the debt 
admitted by the garnishee to be due to the defendant, when brought 
in on notice, fails to make good his claim to the debt, the costs of the 

* contest should be taxed against him, and not against the garnishee. 


ApprEat from the Circuit Court of Russell. 
Tried before the Hon. Nar. Cook. 


THE appellee in this case obtained a judgment against 
‘William Leonard, at the spring term, 1857, of said circuit 
court ; and the appellant was afterwards summoned, by 
process of garnishment, as the debtor of said Leonard. The 
record contains, Ist, the affidavit of the plaintiff's attorney, 
on which the garnishment was issued; 2d, the writ of 
garnishment ; 3d, a minute-entry reciting the garnishee’s 
‘appearance and answer ; and, 4th, the judgment against 
the garnishee, ‘The said minute-entry and judgment are 
in the following words : 


“Daniel Yarnell \ This day comes the garni- 
vs. { shee, and answers, that he is 
‘William Leonard, def’t, { indebted to William Leonard 


~ 


G. A. Chambers, garnishee. J by note for the sum of $88 27, 
payable to F. W. Sims, and has been informed that said 
note has been given up to the defendant; and that he ie 
sued, to this term of the court, by William Leonard, Jr., 
ason of said defendant. It is therefore ordered by the 
court, that notice issue to the said William Leonard, Jr., to 
come into court at the next term, to contest with the plain- 
tiff for the amount of said note.” 
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“Daniel Yarnell 7 Came the parties, by their 
| . 
US. { attorneys; and William Leon- 
William Leonard, def’t, { ard, Jr., dismisses his con- 
' 


G. A. Chambers, garnishee. J test; and now comes the 
plaintiff, and asks for judgment upon the answer of the 
garnishee, filed at the spring term, 1858, of this court. It 
is therefore considered by the court, that the plaintiff 
recover of the said garnishee, G. A. Chambers, the sum of 
$102 59, the indebtedness confessed by said garnishee, 
together with the costs of this suit , for which let exceution 
issue.” 

The errors assigned are : The judgment of the circuit 
court 1s erroneous, in compelling the garnishee to pay the 
costs of the suit and contest, after applying the whole 
amount ef his indebtedness to the plaintili’s claim. 2. The 
judgment against the garnishee is erroneous, because ren- 
dered without proof of the 


defendant in execution.” 


plaintil’s judgment against the 


Prius & Weems, for appellant. 


STONE, J.—The judgment in this case cannot be sup» 
ported, because it fails to recite the fact and amount of the 
defendant in execution. Nothing in 


recovery against the i 
lavit of the attorney on 


this record, except the ex-parie alii 
which the gzrnishee process was sucd out, shows that the 
plaintif!’ has a judgment against the elder Leonard. = The 
enough to justify the judgment 


reeord does lot show 
aa ui . | 
Faulks Ue Llears a a: Due, 31 Ala. 


against the garnislee.— 
o16. 

[2.] ‘The judgment against the garnishee, 
of tne collateral issue between the piainty? and the alleged 
erroneous. The garnishee was nota 


for the eosts 


transferree, is — 
party to that issue. 
the party eiaalib with the seni in 
Henee, if he set up a claim to the debt, and failed to make 


The transferree, when brought in, was 
garnishment. 


it good, he was the unsuccessful party against whom judg- 
ment for costs should have been rendered.—Code, § 2554. 
Judgment reversed, and cause remanded. 

26 
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PRESLAR vs. STALLWORTH. 
[ ACTION FOR CONTRIBUTION BETWEEN SURETIES. | 


1. Admissibility of record as evidence.—In an action for contribution be- 
tween sureties, the record of the judgment recovered by the common 
creditor against the principal debtor and the plaintili, to which the de- 
fendant was no party, is admissible evidence for the plaintiff, to prove 
that such a judgment’ was rendered, and by way of inducement to 
the evidence that he had paid. the debt on which it was founded. 
Conclusiveness of judicial decision.—A decision of the supreme court is 
the law of the case in which it was pronounced, and the principles 
settled by it cannot be re-examined on a second appeal. 

Statute of limitations between eurectics.—The statute of limitations does 
not begin to run between co-sureties, until one of them has paid more 
than his share of the common debt; hence, it is no defense to an action 
for contribution, that the statute of limitations had barred a reeovery 
on the original debt before the commencement of the action, and that 
the defendant had never been sued on that debt. 

. Satisfaction and assignment of judgment.—If a surety pays a judgement 
against himself and bis principal, and takes an assignment of it 
to himself, the judgement is extinguished, and he cannot, at law, 
be subrogated to the rights of the plaintiff as against a co-surety. 
Objection ta competency of witness, when and how raised —A. general ob- 


%~w 


S 


- 


a 


jection to a deposition, no specific cause being stated, does not raise 
the question of the competency of the witness to testify; and that 
question cannot be raised, for the first time, iu the appeilate court. 

). Predicate fer. introduction of secondary evidence of note.—A promissory 
note, on which a judgment was recovered, having been filed in the 
elerk’s office, with the other papers in the cause, the testimony of the 
elerk, to the effeet that “said note is not now on file in his office with 
the other papers in the cause, and he does not know what has become 
of it,” is not sutficient proof of its loss to admit secondary evidence 


— 
~ 


of its contents. 


‘ 


AppeEat from the Cireuit Court of Choctaw. 
Tried before the Hon. C. W. Ravrer. 


Tuts action was brought by William M. Stallworth, 
against Holden Preslar, to recover one half of the amount 
which the plaintiff had paid, as the surety of Thomas R. 
Watts, on a judgment which Halsey, Utter & Co. liad re- 
covered against him and said Watts jointly ; and was com- 
menced on the 30th June, 1856.. The case was before this 
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court, on appeal, at its June term, 1859, when the judgment 
of the circuit court was reversed, and the cause remanded. 
See 34 Ala. 505. The pleadings in the cause are stated 
at length in the former report; the pleadings on the seeond 
trial are not shown by the present record. 

The judgment in faver ef Halsey, Utter & Co. against 
Watts and Stallworth, was rendered in the county court of 
Monroe, at its January term, 1842, and was founded on a 
promissery note, executed by said Watts, jointly with said 
Stallworth and Preslar, (who were his sureties.) dated the 
11th July, 1837, and payable on the Ist March next after 
date; and the action was discontinued as to Preslar, who 
was not served with process. On the 4th April, 1854, 
Halsey, Utter & Co. assigned said judgment to one A. J. 
Robertson; and on the 2tst April, 1854, in consideration 
of the payment of one thousand dollars by plaintiff, Robert- 
son transferred and assigned it to him. This action was 
brought te recover ove half of the amount so paid by 


nlaintifl 


Or. the trial, as the bill of exception shows, the plaintiff 


read ip evidence the depositions of A. B. Cooper and John 
Deloach, for the purpose of laying a predicate fer the in- 
troduction of secondary evidence of the pete, en which 
the judgment in favor of Halsey, Utter & Co. was founded. 
Cooper was the attorney of Halsey, Utter & Co. in that 
suit, and testified, “that said nete was had and used on 
the trial, and was filed with the papers in said cause.” 
Deloach was the clerk ef the circuit court of Monroe, hav- 
ing the custody of the records of the eld county court, and 
testified, “that said note is net now on file in his office, 
and he does not know what has become of it.” On this 
testimony, the cireuit ceurt admitted secondary evidence 
of said note, and the defendant excepted. The circuit 
court also permitted the plaintiff to read in evidence, 
against the defendant’s objections, a transcript of the 
record in the case of Halsey, Utter & Co. against Watts 
and Stallworth, and the depositions of Joseph A. Halsey, 
Charles M. King, and A. J. Robertson; to the admission 
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of which ‘evidence the defendant reserved several exeep- 
tions. Halsey and King were partners in the firm of Hal- 
sey, Utter & Co., and Robertson was the person who 
assigned the judgment to plaintiff. All these objections 








were general, and specified no particular cause for the 
rejection of the evidence. 

i “The court charged the jury, that if they believed, from 

i the evidence, that plaintiff and defendant signed said note 

f as sureties for Watts, and that judgment was thereon ren- 

dered against Watts and the plaintiff, and that afterwards, 

| Watts being dead and insolvent, plaintiif® paid and sat: cstied 


said judgment, so as to discharge defendant from liability,— 

his right of action against defendant for cent: hedus 

accrued at the time of such payment, although the de- 
! 


fendant had never been sued on the note 3 and that the 


statute of limitations could not avail the defendant, unless f 
more than six years had clapsed since the payment of said i 
jud; rmeh ve plaintim 

“The defendant excepted to this charge, and requested 


the ee to instruct bike jury—-ist, that if the defendant 
signed said note, and had never been sued, he could set up 





in this action any valid defense which he could make if he 

) had been sued by Halsey, Utter & Co., the payees in said 
note; 2d, thet if more than six years had elapsed since the 
maturity of said note, the statute of limitations was a good 
defense siesiets the note, and, therefore, a good defense 
against this action ; 3d, that if Halsey, Utter & Co. essigned 
said judgment to A. J. Robertson, and Rebertson assigned 


{ : + leintift « gegon?t vita , enbraacntea the 
it to the plamtifl, such assignments would subrogate the 
plainti® to the rights of Halsey, Utter & Co. under it, and 

A 4s 

the had t] 


ait 


he could not reeever for contribution —that the same 
right of action against the defendant, under said 
ments, that Halsey, Utter & Co. would have had to sue on 


the note. The court refused each one of these charges, q 


assion- 


and the defendant excepted to their refusal.” 
The rulings of the court on the evidence, the charge 
iven, and the refusal of the charges asked, are now as+ 


eigned as crror. 
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Geo. IF. Surrn, for appellant. 


R. W. WALKER, J.—1. The record of the judgment in 
favor of Halsey, Utter & Co. against the plaintiff, was 
elearly admissible, to prove that such a judgment was ren- 
dered, and by way of inducement to the evidence that the 
debt on which it was founded, and for which the defendant 
was bound as co-surety with the plaintiff, had been paid 
by the latter—Harrell v. Whitman, 20 Ala. 519; Troy v. 
Smith, 33 Ala. 471; Firemen’s Ins. Co. v. MeMillan, 
29 Ala. 147. 

2. The charge which the court gave the jury, is in strict 
accordance with the opinion pronounced when the ease was 
had before them; and the principles then settled cannot 
now be re-examined.—Stallicorth v. Preslar, 34 Ala. 505, 
and authorities cited. 

3. As between sureties, the statute of limitations does 
not begin to run, until there isa right of action; and that 
does not accrue, until one of them has paid the whole, or 
more tliin his share, of the common debt. Hence, the dis- 
charge of one of the joint debtors, (by whatever cause,) 
from his direct liability, to the creditor, does not relieve him, 
in law, from his obligation of contribution to such of his 
co-sureties as have borne more than their just proportion of 
the debt.—Stalhworth v. Preslar, supra; 1 Parsons on Contr. 
3863 Peaslee v. Breed, 10 N. H. 489. The first and second 
charges asked by the defendant, were, therefore, properly 
refused. 

4, Nor did the court err in refusing to give the last charge 
asked by defendant. At law, it is well settled, that the 
payment of a judgment by, or its assignment to one of sev- 
eral defendants, extinguishes the judgment, although the 
defendant by whom it is paid, or to whom it is assigned, is 
amere surety. A court of law cannot substitute such 
surety in the place of the plaintiff, and allow him to take 


out execution upon the judgment. The judgment is re- 
garded as extinguished against all.--DBank of Salina v. Abbott, 
3 Denio, 189; JTegan v. Reynolds, 21 Ala. 563 Lyon v. Bol- 
ling, 9 Ala. 466. 
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5. It it were conceded, that the witnesses, Halsey, King, 
and Robertson, were incompetent by reason of interest, or 
under section 2290 of the Code, the objection could not 
now avail the defendant. The objection in the court be- 
low was a general objection to the entire deposition of each 
witness,—no specific cause being stated. Such an objec- 
tion, if available for any purpose, does not raise the ques- 
tion of the competency of the witness to testify in the 
cause (Goldsmith v. Picard, 27 Ala. 142, 152; Phillips o. 
Keily, 29 Ala. 652; Cunningham v. Cochran, 18 Ala. 480) ; 
and that question cannot be raised, for the first time, in 
the appellate court. As to whether the assignor of a judg- 
ment is the transferror of a contract within the meaning 
of section 2290 of the Cede, see Smith v. Harrison, 
33 Ala. 209. . 

6. We think, however, that the court erred in permitting 
the parol evidence of the existence and contents of the 
note to goto the jury. The only proof of the loss of the 
note consists of the evidence of Cooper and DeLoach. 
The former was the attorney who attended to the suit in 
favor of Halsey, Utter & Co. against the plaintiff and Watts. 
He proves, that the original note was had and used on the 
trial of tha’ case, and was filed with the papers. _ DeLoach: 
is the elerk of the court in which the trial was had; and 
he simply states, that the note is not now on file in his 
office with the other papers in the case, and that he does 
not know what has become of it. The general statement 
by an officer into whose custody a particular paper is traced, 
that the document is not now in his office with the other 


papers of the case, and that he does not know what has 


become of it, is too indefinite to satisfy the rule in relation 
to the admission of secondary evidence. There should 
have been some more direct evidence of a search of the 
file for the note —J/illard v. Hall, 24 Ala. 209; Johnson 
v. Powell, 30 Ala. 1155; Starkie’s Ev. (Sharswood’s ed.) 
531-8 ; 3 Phill. Ev. (C. & H’s notes, 2 ed.) 1223-1231; 
1 Greenl. Ey. § 55s. 
Judgment reversed, and cause remanded. 
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FISHER vs. PRICE. 
[ACTION ON PROMISSORY NOTE, BY ENDORSEE AGAINST ENDORSER. J 


\. Waiver by endorser of demand and notice.—The words, “I waive protest 
on the within note,” written by an endorser, on the last day of grace, 
on the back of a promissory note payable in bank, are a waiver of 
demand and notice, and fix his liability. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapter. 


Joun HALL, for appellant. 
OVERALL & MovuLron, contra. 


STONE, J.—The appellant was endorser on a promissory 
note payable in bank. His liability is te be determined by 
the commercial law.—Code, §§ 1525-26. On the last day 
of grace, at the maturity of the note, the appellant signed 
the following endorsement on the back of said note: “I 
waive protest on the* within note.” (Signed) “ William 
Fisher.’ The question is, does this waiver fix the liability 
of the endorser? 

Under our statutes, notaries public are empowered to 
protest such papers as this (Code, § S57); and their official 
certificates are legal evidence of demand, protest and notice, 
so as to charge the endorser.—Pamph. Acts, 1853-4, p. 37. 
Technically considered, a waiver of protest is not a 
waiver of demand and notice. But we think this language 
must not be understood in its technical sense. The term, 
in its popular significance, rather ‘includes all those acts 
which are necessary to charge an endorser.” Giving it this 
construction, we aceord operation and effect to the act of 
the parties; whereas, if we confined them to the limited 
meaning of the phrase, the endorsement could have ne 
effect whatever. The endorsement was placed on the 


note on the last day of grace; and it would imply marvel- 


' 
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ous incredulity, if we were to doubt that the endorser 


then had knowledge that the note was, or would be dis-. 
honored. These pringiples have been fully recognized and: 


asserted in the following cases, on reasoning which we con- 
sider unanswerable: Coddington c. Davis, t Comst. 186; 
8S. C.,3 Denio, 16; Beale v. Peck, 12 Barb. Sup. Ct. 245; 
Bruce v. Little, 13 Barb. 163; Day v. Ridgway, 17 Penn. 
State Rep. 303; Edw. on Bills, 634. See further, on this 
subject, Pars. Mer. Law, 118. 

The rulings of the circuit court are consistent with our 
views above expressed, and the judgment is aflirmed, 


REYNOLDS vs. ROEBUCK. 
PDETINUE FOR SLAVES. } 
1. Exstoppel by performance of award.—After an award has been ratified 


and fully execated, the parties are estopped from asserting that ib 
was not authorized by tite submission. 


AprEat from the Cireuit Court of Greene. 
Tried before the Hon. Wa. S. Mupp. 


Tus action was brought by Mary Reynolds, against 
John Roebuck, to recover certain slaves, together with 
damages for their detention ; and was commenced cu_ the 
14th November, 1859. The only plea was the general 
issue, “with leave to give any special matter in evidence.” 
It appeared from the evidence adduced on the trial, as the 
bill of exeeptions shows, that the plaintiff was the mother- 
in-law of the defendant, and, on the 22d May, 1850, execu- 
ted to him a bill of sale for the slaves in controversy, which 
contained a stipulation, that the plaintiff was “to remain 
in the possession, and to have the use and control of the 
said slaves, until the time of her death, at which time the 
said John Roebuck is to take possession of them’; that in 
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March, 1559, the plaintiff being about to remove from the 
State, a controversy arose between her and the defendant, 
respecting the right to the slaves, and certain matters of 
account; that these matters were, on the 17th March, 1859, 
submitted to arbitration; that the arbitrators rendered 
their award on the next day, deciding that the defeadant 
was entitled to the immediate possession of the slaves, and 
that the plaintiff was also indebted to him in the sum of 
$350; and that the parties immediately had a seitlement 
on the basis of the award; the plaintiff delivering up the 
slaves to the defendant, and executing to him a deed for a 
tract of land, which he accepted in leu of the $350 
awarded to him. The submission and award were in the 
following words : 
«* Mary Reynolds In this controversy, Mary Reynolds 
US. >claims pay for boarding and taking 
John Roebuck. , ae of three children of John Roe- 
buck, for thirteen years, $1950; and for boarding and 
washing for John Roebuck, for twenty-one years, $1050 ; 
and for cattle sold by John Roebuck, and not aecounted for, 
$46 5; and tor money paid for a saddle, for Mary Rochuck, 
$16; and for meat sold by John Roebuck, and not ac- 
counted for to her, $40; and for one-half of the procceds 
of the cotten crop tor eighteen years. And John Roeebuek, 
in- this controversy, clans a negro woman, named lanny,, 
and her five youngest children, Miles, Pinkney, Jane, Dol- 
phus, and Nelly, for which he holds a bill of sale; aud he 
Clainis pay for two houses, and other improvements, made 
on Mary Reynolds’ land. And, as we, Mary Reynolds and 
John Roebuck, cannot settle ourselves, we have this day 
agreed to refer the whole matter to Thomas. Celvin and 
Ephraim T. Burton, as arbitrators ; and they ave to choose 
a third arbitrator, and conduct the arbitration agreeably to 
the plan iaid down in the Code ef Alabama, sections 2709 


to 2724 inclusive 3 and the arbitrators are to have the bill 


of sale, on which John Reebuek elaims the slaves men- 
tioned above, delivered to them, and they are to decide the 


whole matter. And we, Mary Reynolds and Johu Roe- 

















| 





410  —— ————sALABAMA. 


Reynolds v. Roebuck 


Sn 





buck, hereby agree and bind ourselves to stand to the deci- 
sion of the arbitrators ; and their decision is to be complied 
with immediately, aud is to be final with regard to the 
whole matter. In testimony whereof,’ &e. (Dated the 
17th March, 1859, and signed by both parties.) 

“Mareh 18, £859. The parties, Mary Reynolds and 
John Roebuck, both of Greene county, Alabama, being 
present, waived the right to the three days notice men- 
tioned in the Code, and announced themselves ready for 
trial ; and agreeably to the agreement submitted to us, we 
were to select a third arbitrator. We selected Thos. J. 
Wilkinson ; and after we, the arbitrators, being duly sworn 
as the law directs, the parties joined issue on the validity 
or invalidity of the bill of sale, and their claims generally ; 
and, after an impartial investigation, we determined, that 
the services rendered by the said John Roebuck have been 
a reasonable compensation for all the claims brought 
against him by the said Mary Reynolds. We further de- 
termine, that the bill of sale was given in good faith, and 
is valid; and that the said-John Roebuck is entitled to the 
said negroes claimed in the same, and to take possession of 
them forthwith. And we further determine, that the said 
Mary Reynolds shall pay to the said John Roebuck three 
hundred and fifty dollars, for his houses and other improve- 
ments made on her: land. Given under our hands,” &e. 


. Signed by the three arbitrators.) 


The court charged the jury as follows : 

“1, That if they believed, from the evidence, that after 
the award was made, and a copy delivered to the parties, 
the plaintiff paid the defendant the amount awarded 
against her, and delivered the said slaves to him, and re- 


C 


moved away with her other slaves, then the said acts of the 


plaintiff are circumstances from which the jury might infer 
a ratification of the award by the plaintiff; and if they be- 
lieved, from the evidence, that the parties ratified and exe- 
cuted said award, then the plaintift would be bound by 
: said award, and could not set up any right to the posses- 
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- sion of the said slaves, if they were delivered by her to the 
defendant. 

“2, That if they believed, from the evidence, that after 
the award was made, the parties acted upon and executed 
the terms of said award, and that the plaintiff delivered 
the said slaves to the defendant under said award, and re- 
moved away with her other slaves, leaving the defendant 
in possession of said slaves, then the award would be bind- 
ing upon the plaintiff.” 

These charges, to which the plaintiff excepted, are now 


assigned as error. 


Jas. D. Wess, and 8. W. Cockre.t, for appellant. 
Wu. P. Wess, contra. 


R. W. WALKER, J.—If the bill of sale found in the 
record was the only evidence before the arbitrators, in sup- 
port of the defendant’s claim to the immediate possession 
of the slaves, it may be difficult to understend how it was 
that they awarded in his favor on that point. But the evi- 
dence before the arbitrators is not set out; and it does not 
appear that any efloré was made on the trial to impeach 
the award fer fraud or corruption on their part. Under 
these circumstances, there was no error in the charges of 
the court. For it is certainly the law, that parties who, 
after the making of ap award, ratify and fully execute it, 


are bound by it, and are estopped from asserting that it 
was not authorized by the submission.—JPiliiaus ce. Wil 
liams, 11 Sm. & M. 3933; Culver y. Ashley, 19 Pick. 300; 
Tyler v. Stephens, 7 Geo. 278: Kunerd ¢. Harris, 2 7. 
& Cr. 789. 

Judgment affirmed. 
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MURPHREE vs. SINGLETON. 
[TROVER FOR CONVERSION OF PROMISSORY NOTE. ] 


Executor’s assent to legacy.---The law will not presume-’an executor’s 
assent to a legacy to himself, in the absence of all acts or declarations 
conducing to show an assent; but, where an executrix, to whom a 
promissory note is bequeathed, afterwards marries, and her liusband 
transiers the note to a third person, such transfer must be deemed an 
assent by him to his wife’s legacy. 

Hasband's inicrest in, and transfer of, promissory note belonging to wife's 
separate estate --Under the woman’s laws of this State, if the husband 
reduces to his possession, as trustee, a promissory note belonging to 
his wife’s separate estate, he thereby becomes the proprietor of it, so 
fer of 
it, Without the participation of the wiie, conveys to the purchaser 





far as the accruing interest is concerned; and his sale or tra: 


the aceruing interest; yet the wife thereby aequires a right of action 
against the purchaser for a couversion, for which she may maintain 
trover after the husband’s death, 


; o cecasttbliry of declarations of third persons.--In trover by the wife, 


after the death of the husband, fur the conversion of a promissory 
note belonging to “$i separate estate, the declarations of her deceased 
husband, to the effect that he had sold or transferred the note to the 
defendant, are not epee evidence for the defendant. 

Presumption of tajury from error.-The circuit court havine given an 
erroneous charge to the jury, in favor of the plaintift ’s ccc io re- 
cover, the epocilate court cannot presume that the error worked no 
injury tothe defendant, aid therefore refuse to reverse at lis instance, 


merely because the evidence tended to show facts which, if t 


7 
| 
i 


ley @X- 
isted, justilicd the plaintii’’s recovery on another ground. 


Apprat from the Circuit Court of Montgomery. 
Tried betore the Hon. Porrer Kina. 


Tris action was brought by Mrs. Laura Singleton, against 
ans B. Murphree, to recover damages for the conversion 
promissory note for $ 240, made by Rush Ehnore, 


dated the Sth November, 1861, and payable, two years 


a 
or 


di 


tre 


troversy, with all her other personal property, uotes and 


fter date, to Martha Sims or order. It was proved on the 


ial, as the bill of exceptions shows, that the payee of the note 
ied in Jannary, 1852, having bequeathed the note in con- 
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accounts, to the plaintiff, whom she also appointed her 
aco that said will was duly admitted to probate, 
and letters testamentary thereon granted 4 to the plaintiff, 
on the ee February, 1852; that on the 28th October, 
1852, the plaintiff married one James 8. Singleton, whe 
died before the commencement of this suit; that said note 


4 


was In the possession of the plaimtiff, from the time of her 
qualification as exeeutrix, until her marriage with Singleton 3 
that the defendant afterwards, during the life-time of Sin- 
gleton, had possession of it, controlled it as his own, and 
collected the amount due on it before the commencement 


led to show, that 


of this suit; “and the proof further tend 
said Singleton, after his marriage with plaintiff, had treded 
suid note to defendant.” The defendant offered to prove, 
that said Singleton, in December, 1852, or January, 1853, 
had conversation with defendant, in whieh he (Singleton) 
stated that he had sold said note to defendant for a pair of 
mies: which evidence the conrt excluded from the jury, 
on the plaintiff’s objection, and the defendant excepted. 
There was no proof as to whether there were aby debts 
against the estate of said Martha Sims, other than appears 

from the will itself; and there was no proof that there had 
ever been any settlement of said estate, nor that said Sin- 

- 


=. + ag ryratns BE ees =f ioe 
gle tou hod ever been removed as trustee of his wife. 


“Th pinnae charged the ee hat the law presumed, 


on th s herein set forth, that the planti ane pee: 
to the ns ‘gacy to herself before her marriage with Singleton ; 
2d, that ‘the ] law presumed,, on the frets herein’ set ferth, 
that said note was the se pa rate estate of the plaintiil at 


(<) 


the cute of her marriage with Singleton, and thai she see 
maintain an action in her own name, after the death of said 
Singleton, to recover damages for the conversion : said 
note; 3d, that if Singleton traded said note to defendant, 
the tea could not recover interest on the sum of 
money therein specified until after the death of Singleton, 
sinee “ was entitled to the interest thereon during his 


life.” 
The defendant exeepted to each of these charges, and 
then requested the court to instruct the jury— 
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“1, That if the note sued on belonged to the estate of 
Martha Sims, ahd the plaintiff qualified as her executrix, 
and took possession of said note as belonging to said estate, 
and, betore her marriage with Singleton, had done nothing 
more with said note, or with the estate of said Martha 
Sims,—then the law would not presume that, at the time 
of her marriage with Siuveleton, the said note was the 
property of the plaintiff in her individual right, but would 
presume that it then belonged to the estate of said Martha 
Sims. 

“2, That if they should find, under the evidence and the 
previous charge of the court, that the said note belonged 
to the plaintiff, at the time of her marriage with Singleton, 
as her own property ; stil, if they should further find that 
said Singleton traded said nete to the defendant, and after- 
wards died, without having been removed from the trustee- 
ship of his wife’s estate, then the plaintiff could not main- 
tain this action in her own name.” : 

The court refused each of these charges, and the defend- 
ant excepted to their refusal ; and he now assigns the same 
as error, together with the other rulings of the court to 


which, as above stated, he reserved exceptions. 


Warts, Jupce & Jackson, for appellant—1. The law 
could not presuine the plaintiff’s assent to her own legacy, 
within eighteen months after the grant of letters testamen- 
tary, without any proof of the payment of the debts of the 
estate, or any act or declaration on her part tending to show 
her assent.—2 Wms. Ex. 1183-85; 2 Lomax, 133; Walker 
v. Walker, 26 Ala. 263, and authorities there cited ; Jforton 
v. Averett, 20 Ala. 719. 

2, If there had been no assent to the legacy up to the 
time when Singleton traded the note to the defendant, his 
private sale of the note was illegal and void, and did not 
divest the title of the estate —SHambro v. Gantt, 12 Ala. 
298; Pistole v. Street, 5 Porter, 643 Swink’s Aduv’r v. 
Snodgrass, 17 Ala. 653. But he and his wife were both 
estopped by that act, and an administrator de bonis non only 
could maintain a suit for the recovery of the note. 




















Rete 





JA} NUARY TE RM, 1S6i._ _ 415 


“Murphree vy. Singleton. 








3. Singleton being entitled to the interest accruing on 
the note, (Sessions v. Sessions, 33 Ala. 522,) his declarations 
were competent evidence to show that he had transferred 
all his right to the defendant. 


Jno. A. Evmore, contra.—1. The plaintiff’s legaey was 
not clogged with any conditions or restrictions, and it was 
manifcstly beneficial te her; cousequently, her assent to it 
as executrix must be presumed, on the same principle that 
presuines a creditor’s assent to a deed of trust which is ben- 
eficiul to him. Some act or declaration of an executor is 
necessary to show his assent to a legacy to a third person, 
because his assent cannot be otherwise knowns; but there 
is no necessity for any manifestation of his assent to his 
own legacy, hor any appropriate method of manifesting 
his assent. 

The transfer of the note by Singleton, after his mar- 
riage, showed an unequivocal assent on his part, and per- 
fected She legatee’s ttle ; consequently, the charge ef the 
court, if erroneous, could not have injured the defendant. 

3. The declarations of Singleton were mere hearsay. If 
they were admissible for any purpose, it could only have 
been to bar the recovery of any interest on the note, which 
the charge of the court dissallowed ; consequently, their 
rejection was, at most, errer without injury. 


A. J. WALKER, C. J.-—The first charge given by the 
court, is erroneous. In ease of a legacy bequeathed to an 
executor, where the two characters of executor and legatee 
are united in the same person, the same rule preyails which 
governs in other cases—that there must be either an ex- 
press or an implied assent to the legacy, before it can be 
regarded as severed from the estate, and vested in the 
legatee.—2 Williams on Executors, 1184; 2 Lomax on 
Executers, 133; 1 Roper on Legacies, 849. The principle 
that the acceptance of a deed of trust by a creditor, when 
the conveyance is beneficial to him, will be presumed, 


affords no analogy to guide us in the decision of the ques- 
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tion in in 1 hand, us is argued by the appellee’ s counsel, The 
question is net, whether the individual accepted the legacy 
when it was tendered to him, and it was beneficial to him 
to accept it; but, whether the executor assented that the 
individual should have the legacy as his property, separated 
from the estate. It may be that the law would from cir- 
cumstances imply the assent of the executor, in such a case 
as this. the more readily ; but there is no principle known 
to us, Which will authorize the implication in the absence 
of any acts or declarations conducing to show it.— Walker 

. Watker, 26 Ala. 262. 

By the marriage of the plaintiff, her husband became co- 
representative of the estate, and it was competent for him 
to assent to the legacy. The assent of one executor is sufli- 
cient.—L Roper on Legacies, 845. Any act of an execu- 
tor, showing that he has dealt with the property as if it 


belonged to the legatee, authorizes the oe of his 


asseul to the legacy—i Roper on Legacies, 812. The 
husband was authorized by tthe woman’s bagi ot this State 


to receive his wile’s legacy; and upon receiving it, he 
would be entided to the income and profits. Upon redue- 
ing the note to his possession as trustee, be would become 
a proprietor of it so far as the accruing interest was con- 
cerned ; but he would have uo right to transfer the note 
itself, without the participation ef the wife. The hus- 
band’s transfer would simply carry the interest accruing 
after the marriage. ‘The sale of the note by the husband 
was, therefore, a valid transfer of lis ownership of the 
interest due on the note after the marriage. It involved the 
exercise of an Individual aie tad over the note, and 
must be deemed an assent to the legacy, in which he was 
himself interésted. The result is, that when the husband 
sold the note, aright of action accrued to the wife, for the 
conversion of the note by the purchaser ; and this right 
was not lost by the hush: ind’s death. 

[3.] The declarations of Singleton, which were offered 
in evidence, inerely tended to show that lie had traded the 
note to the defendant. This fact could not be proved by 


the declarations, wae they were properly excluded. 
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[4.] It may be that facts exist, from which the husband’s 
assent to the legacy may be presumed ; and that his assent 
would have the same eflect as the wife’s assent. Yet we 
cannot hold, that, therefore, the charge of the court is sim- 
4 ply error without injury; for we cannot affirm, from the 

bill of exceptions, that the circumstances existed which 
justify the presumption of the husband’s assent. The bill 
of exceptions simply shows, that the evidence tended to 
show the facts upon which the husband’s assent would be 
presumed. 

The judgment is reversed, and the cause remanded. 





McDOWELL vs. MITCHAM. 


(TRLAL O¥ RIGHT OF PROPENTY—APPEAL FROM IUSTICE’S-COURT, | 





i. Irreqularity waived, net available on error.—Gn a trial of the right of 

4 property under the statute, in an appeul case from a justice’s court, 

i two executions, issued on different judgments between the same par- 

i ties, having been levied on the same property,—the objection cannot 
be first raised on error, that there should have been two issues, two 
trials, and two judgments, when the recitals of the record show that 
the iwo cases were consolidated in the circuit court, and there tried 
on a single issue, witheut objection from either party. 

2. Clerical misprisien amendable, and not available on errer.—The failure 
to render judginent against one of the sureties on the appeal bond, in 
an appeal case from a-justice’s court, is a clerical misprision, which is 
amendable in the primary court; consequently, if such irregularity 
be an error of which the other surety and his principal can complain 
at all, they cannot raise the objection for the first time on error. 


Pr , aaireaonas niiaanted —_—_—T 
3g NGL Beth a 


ApprAL from the Cirenit Court of Coffee. 
The record does pot show the name of the presiding 
judge. 


Tue transcript in this case contains only the papers 
returned to the circuit court by the justice of the peace, 
before whom the proceedings originated, and the judgment 

27 








































418 ALABAMA. 


Me Dow ell v. Mite he im. 


of the cireuit court. The justice's return shows, that, on 
the 17th January, 1857, he rendered two judgments against 
John Bledsoe—one in favor of Joshua Mitcham, and the 
other in favor ef Joseph Mitcham; that executions were 
issued on both ef these judgements, and were levied on a 
horse, as the property of said John Bledsoe; that a claim 
to the horse was interposed by one James T. Bledsoe, and 
bond given for the trial of the right of property; that a 
trial was liad before the justice, and the jury fuund the 
horse subject to the executions; and that the claimant took 
an appeal to the circuit court, and gave bond, in the pen- 
alty of $100, with John Bledsoe and James McDowe m as 
his sureties. The judgment of the circuit court is in the 
following words : 





“Joshua Mitcham Came the parties, by their 
and Joseph Mitcham, attorneys; and issue being 
US. joined, eame thereupon a 

Jolin Bledsoe, and jury,” &e., “ who, upon their 
Jas. T. Bledsoe, claimant. j oaths, do say, they find for the 


plaintifis, and assess the value of the property at $75; 
and it appearing to the satisfaction of the court, that 
Joshua Mitcham and Joseph Mitcham recovered, before 
Washington Taylor, a justice of the peaee in and for said 
county, on the 17th February, 1857, a judgment for 
$28 90, and $1 40 costs, and also one, on-the same day, for 
$36 21, and $1 40 costs,.and that execution issued and 
was levied on the 30th February, 1857, upon a horse, the 
property condemned,—it is therefore ordered by the court, 
that vendition? exponas issue to sell the said property con- 
demned, for the satisfaction of said execution ; and that 
execution issue, for ali the costs in this cause expended, 
against said claimant and his surety, James T. McDowell, 
in favor of said plaimtills.” 

The judgment of the circuit court is assigned as error. 


Pueu & Buiuock, for appellant. 






STONE, J.—Two principles, we think, are decisive of 
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this ease. The final judginent states the case as “ Joshua 
Mitcham and Joseph Mitcham vs. John Bledsoe, and James 





T. Bledsoe, claimant.” The recital is, “Came the parties, 
by their attorneys; and issue being joined, came there- 
upon a jury,” &e. The verdict was in favor of plaintiffs in 
execution, assessing the value of the property levied on. 
The Judgment-entry then proceeds to recite, “ that Joshua 
Mitehata and Joseph Mitcham recovered, before Washing- 
ton Taylor, a justice of the peace in and for said county, 
on the 17th day ef February, 1857, a judgment for $28 90, 
and 81 40 costs, and also one, on the same day, for $36 44, 
and St 40 costs, and execution issued and was levied,” &e. 
Now, Wf these recitais are true—and we must so regard 
them—the same plaintifls recovered twe judgments against 
one and the same defendant, executions on which were 
levied on the same property, and a single claim was inter- 
posed. The parties then, by their pleadings, consolidated 
the two cases, and went to trial on ene issue, embracing 
the two cases. Tris being the case, and no question being 
raised in the court below as to the regularity ef the pre- 
ceedings, the question cannot, for the first time, be raised 
in this court, that there should have been two issues, two 
trials, amd two judgments. Consensus tollit errorem. 
Gager v.. Gordon, 29 Ala. 344; Byrd ¢. McDaniel, 26 Ala. 
582; Vaughan ce. Lobinson, 22 Ala. 5193; Rose e. Thomp- 
son, 17 Ala 6283 Lampley v. Beavers, 25 Ala. 534. 

[2.] Ii, in failing to render judgment against Jolin Bled- 
soe, the other surety on the appeal bond, the circuit court 
committed any error of which the present appellants can 
complain (a question which we do not decide), that error 
was purely clerical, and could have been amended in the 
court below. This court will not consider of such error in 
the first instance—Grayhan ec. Roberds, 7 Ala. 719; Savage 
v. Walshe, 26 Ala. 633; Hunt v. Eilison, 32 Als. 210; 
Shep. Dip. 572, § 152. 

If the cireuit court rendered judgment against the surety, 
for a greater sum than the penaltyof the appeal bond, there 
is nothing in this record. which enables us to so determine. 


Judgment aflirmed. 
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WRIGHT vs. WRIGHT. 





[BILL IN EQUITY BY PURCHASER FOR ABATEMENT OF PURCHASE-MONEY. } 


1. Computation of interest in making abatement of purchase-money.—In 
making an abatement of the purchase-money, where the several notes 
fall due at ditierent times, and do not bear interest until after matu- 
rity, it is a proper method of computing interest, to divide the 
amount of the damages by the number of notes, and to allow interest 
on each sum from the time the notes respectively fell due; but, where 
the several notes, though falling due at different times, all bear inter- 
est from a given day before maturity, the interest on the damages 
should be computed from that day, and not from the maturity of 
‘the last note. F 





AppEAt from the Chancery Court of Macon. 
Heard before the Hon. James B. Ciark. 





ee ee 


Tue bill in this case was filed by Mrs. Mary 8S. Wright 
and her husband, Joseph J. Wright, against John Wright ; 
and sought an abatement of the purchase-money of a tract 
of land sold by the defendant to Mrs. Mary Wright—1st, 
on account of the defendant’s fraudulent misrepresentations 
as to the location of the southern boundary-line ; and, 2 
‘on ascount of an actual deficiency in the quantity of land 
conveyed, as compared with the recitals of the deed. The 
contract was made on the 23d December, 1854. The 
agreed price was $7,500, payable in three equal annual in- 
stallments, with interest from the Ist January, 1855; for 
which the complainants executed their three promissory 
notes—one for $2,500, payable on the 3d January, 1855; 
one for $2,700, payable on the Ist January, 1856; and 
one for $2,900, payable on the 1st January, 1857. Two 
of these notes were discharged at maturity, and the third 
was outstanding when the bill was filed. The defendant 
h 1 answered 3 denying the charges of fraud and misrepresen- 
i tation ; and insisting that there was no deficiency in the 
| quantity of land, and that there was no covenant, express 
| .t unplied, as to quantity. On final hearing, on pleadings 











| 
i 








JANUARY TERM, 1861. 421 











“Wright v. Wright. 





and proof, the chancellor held, that the statements of the 
defendant’s deed, as to the quantity of land conveyed, were 
mere matter of description, and did not constitute a cove- 
nant as to quantity ; but that the complainants were en- 
titled to relief on account of the defendant’s misrepresen- 
tations as to the location of the boundary-line, although 
made honestly and in good faith ; and he ordered: a refer- 
ence to the master, to ascertain the amount of damages to 
which they were entitled on that account. The complain- 
ants appealed from this decree, and assigned the first branch 
of it as error in this court; where the chancellor’s decree 
was affirmed, as to that matter, at the January term, 1859. 
See the case reported in 34 Ala. 194. The master having 
afterwards reported, that $325 was the amount which the 
complainants were entitled to have deducted from the un- 
paid note, the chancellor enjoined the collection of that 
sum, with the interest thereon from the Ist January, 1857, 
and dissolved the injunction as to the residue of the amount 
due on the note. From this decree the complainants again: 
appeal, and here assign the same as error. 


Gunn & STRANGE, for appellants. 
N. S. Grama, contra. 


%. W. WALKER, J.—In Stow v. Bozeman, (29 Ala. 397,) 
it was held, that in making an abatement of the purchase- 
money, it isa proper method of computing interest, to 
divide the amount of the damages by the number of notes 
originally given for the purchase-money, and to allow in- 
terest on each sum from the time the notes respectively 
fell due.. In that case, the notes given did not bear inter- 
est before their maturity ; and the rule adopted was un- 
doubtedly the correct one, and should govern in all similar 
cases. But in the present case. (treating the difference of 
two days between the 1st and 3d January, 1855, the day 
of the maturity of the first note, as merely nominal,) all 
the notes were made to bear interest from the Ist January, 
1855; and it is-fair that the interest on the amount which 
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the complainant was entitled to have deducted trom the 
purchase-money, should be computed from the same time. 
The chancellor, however, allowed interest on the deduction 
only from the Ist January, 1857, which was the date of 
the maturity of the last note. In this there was errer. 

There is no averment in the bill of mistake, as to the use 
of the word eight, instead of eighty; no complaint of dam- 
age, on account of the use of that word in the description 
of the land; no allegation that defendant had ever been 
ealled on to correct the mistake, and no prayer to have it 
corrected. The appellant is, therefore, not in a situation 
to complain of the failure of the court to decree the cor- 
rection of this mistake. There is nothing in the other as- 
signinents of error. 

For the errer pointed out, the decree must be reversed, 
and a deeree here rendered, the same in all respects as the 
decree in the court below, except that the injunction shall 
extend to the sum of $325, with interest from the ist Jan- 
uary, 1855, instead of the Ist of January, 1857; this de- 
cree to take effect as of the 3d May, 1859. The costs of 
the appeal must be equally divided between the appellants 


and a ppellee. 





BIVENS vs. BROWN. 


[APPEAL CASE FROM JUSTICE’S COURT. ] 


1. Mode of impeaching witness. A witness cannot be cross-examined about 
irrelevant matters, merely for the purpose of laying a predicate to 
impeach him. 

Filing interrogatories to party ; presumption in favor of judgment.— When 
a party files interrogatories to his adversary, (Code, § 23530,) and the 
circuit court refuses to compel an answer to them, the appellate court 
will presume, unless the record repels such presumption, that the 
statutory affidavit was not made. 


re) 
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“APPEA AL , from the CG ireuit ( ‘ourt of Je flerson. 
Tried before the Hon. Wa. S. Mupp. 


Tus action was commenced in a justice’s court, and was 
founded on certain written articles of agreement, signed 
by the defendant and several ether persons, in the following 


words: “ Articles of agreement, between the undersigned 


subscribers, of the one part, and John H. Brown, teacher, 
of the other part, witnesseth, that the said Brown proposes 
to teach an English school in township sixteen, range four, 
west, for the term of eight months, (live days in each 
week, and four weeks to each month,) and will teach or- 
thography, reading, writing, arithmetic, English grammar, 
aud geography ; he will keep good order in his school, and 
make up ali lost time at the expiration of said term; for 
which services, we, the undersigned, promise to pay to the 
said Brown the sum of one dollar and twenty-five cents 
per inonth, per scholar by us subseribed, to be due and 
payable at the expiration of veaid term. The sehool will 
commence on Monday, the 14th March, 1859.” The de- 
fendant’s name was subscribed for two scholars. On the 
trial in the cireuit court, the defendant pleaded fraud, and 
non est factum ; and issue was joined on these es After 
the plaintiff had read in evidence the articles of agreement, 
as the bill of exceptions states, “he introduced a witness who 
testified, that he and plaintif were together at defendant’s 
house, making up said school; and that, after stating their 
business, defendant authorized plaintiff to sign his name 
to said articles, for two scholars. Defendant then cross- 
examined said witness, who would not say that, when plain- 
tiff was thus authorized to sign defendant’s name to said 


agreement, ‘14th Mareh’ was inserted in it, or that it 


was not + but said defendant asked, if Samuel Fields had 


eareed to it, and, on being informed that he had, said, 
‘Allen would not care.’ (Said Fields and defendant’s son 
Allen were the school commissioners in the township.) 
Defendant then asked the plaintiff (2) if said school was to 
be free, or a township school, or if he and the plaintiff? did 
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not so tell the defendant; to which the witness replied, 
that he did not. Witness was then asked, what was said 
about the time said school was to commence ; and replied, 
that it was said the school was to commence the last of 
February, or the first of March, or as soon as the school- 
house was completed. Witness was then asked, with the 
view and sole purpose of discrediting him, if, on that day 
or the next, whilst in company with plaintiff, making up 
said school, he did not# state to several other witnesses, 
(specifying the time and place,) that said school was to be 
a free school; to which question the plaintiff objected. 
The court sustained the objection, and would not permit 
the question to be asked ; to which the defendant excepted.” 
The defendant bad previously filed interrogatories to the 
plaintiff; but the plaintiff refused to answer them, and the 
eourt would not compel lim to answer them; and to this 
ruling of the court the defendant also reserved an excep- 
tion. The rulings of the court to which, as above stated, 
exceptions were reserved, are now assigned as error. 





W. 8S. Earnest, for appellant. 
Jno. C. Morrow, contra. 


STONE, J.—The issue in this case was, what were the 
terms of the contract between Bivens and Brown? The 
stipulations of another contract, between Brown and some 
other portion of his school, could not legitimately shed any 
light on the question in issue in this cause. This question 
being foreign from the issue before the jury, it was not 
competent to contradict what the witness might say in 
regard to it, ‘‘ with the view and sole purpose of discredit- 
ing him.” —Dlakey v. Blakey, 33 Ala. 621; Ortez v. Jewett, 
23 Ala. 662. 

2.] A party propounding interrogatories to his adversa- 
ry, must make “affidavit that the answers thereto will be 
material testimowy for him in the eause.”—Code, § 2330. 
The record in this case does not disclose that such affidavit 
was made;.and we can not presume its existence, to put 
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the circuit court in error. Hence, we will not inquire 
whether answers to the interrogatories would or would not 
have been material.—School Comm'rs v. Godwin, 30 Ala. 
242; Humphreys v. Bradford, 32 Ala. 500. 

Judgment affirmed. 








BILLINGSLEY’S HEIRS vs. BILLINGSLEY. 
[BILL IN EQUITY FOR REFORMATION OF VENDOR’S DEED. } 


1. Offer to do equity.—A bill for the reformation of a contract so far par- 
takes of the nature of a bill for specific performance, that it requires 
an offer by the complainant, in his bill, to do equity, by complying 
with all the stipulations of the contract on his part to be performed ; 
and an offer to pay the unpaid balance of the purchase-moncy, which 
is alleged to have been a specified sui in gross, is not a sufficient offer 
to do equity, when the proof shows that the agreed price was a cer- 
tain sum per acre, which amounted in the aggregate to a larger sum 
than that specified in the bill. 

2. What defense may be set up in answer, without eross-bill—Under a bill 
for the reformation of a contract, the defense may be set up in the 
answer, Without filing a cross-bill, that the tomplainant’s offer to do 
equity is insuflicient. 

3. Vuriance—Where a purchaser’s bill, seeking the reformation of his 
vendor’s deed for land, alleges that the land was bought at the aggre- 
gate price of $29,000 in gross, while the proot shows that the agreed 
price was $15 per acre, and amounted in the aggregate to more than: 
$30,000,—the variance between the allegations and proof is fatal. 


Arrest from the Chancery Court of Perry. 
Heard before the Hon. JAMES B. CLARK. 


Wm. M. Brooks, for appellants. 
I. W. Garrort, contra. 


R. W. WALKER, J.—The main object of the bill was, 
to reform a deed of conveyance for land, so as to include 
certain lands which, by mistake, were omitted therefrom, 
and to exclude certain other lands which, by a like mistake, 
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were 11¢ lider “cl | the rein ‘The “allegation of the bill i Is, ‘th: it 
the deed, as.e ‘ry ssn the west half of the north- 





west quyaytér, and the south-west quarter, of section (irly- 
two, in township: nineteen, rauge seven, which was not 
embraced in the purchase, and was inserted, by mistake, in 
lieu of the corresponding portions of section teceity-teco, 
in the saine township and range, Which was a part of the 
tract intended to be conveyed ; and it is also alleged, that 
the west half of the north-east quarter of section twenty- 
eight was included in the purchase, but was left out of the 
deed by mistake. Both ef these mistakes are adinitved by 
the answer, and are otherwise fully proved. 
The bill alleges, also, that the entire tract of Jand in- 
cluded in the puncnsse—toat wiich was inten ded to be 
embraced tn the deed, and the qui arter-section for which the 
intestate executed only bis title-boud—amounted to two 
thousand and fourteen 19-100 acres, for the whole of which 
the compisinant was to pay the round sum of $29,000 ; 
that a part of this amount was to be paid by the complain- 
ant in discharge of the intestate’s Hability for the said 
quarter-seetion, for which a title-bond on! y was executed, 
beeause the tutestate had never paid any part of the pur- 
ehase-money for it, and the balance was to be paid to the 
intestate himself; and that the amount which the intestate 
owed on account of suid quarter-section, and which the 
complainant thus agreed to pay, “ was estimated, accord- 
ing to his best recollection, to be about $6,005,” leaving a 
balance of $22,995 to be paid to the intestate himself 
The answer adinits, that the complainant purchased ef the 
intestate the lands specified in the bill, amounting in all to 
two thousand and fourteen 19-100 acres; but denies the 
allegation that the agreed price was the round sum of 
$29,000, and asserts that the agreed price was S15 per acre, 
which would make the total purchase-money $30,212 50, 
or es 50 more than the sum alleged in the bill. 
The proof clearly shows, that the land was sold at $15 
per acre, as stated in the answer, and not for the round 
sum of $29,000, as alleged in the bill. Estimating the, 
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land at SL: 5 per acre, and bearing in min ul that the west 
half of the north-east quarter of section twenty-eight was, 
by mistake, left cut in drawing the deed, the whole trans- 
action is explained. Thus, both the deed and the mortgage 
show, that the parties, by mistake, supposed that the land 
contained but seventeen hundred and seventy-three 29-100 
acres (exclusive of the quarter-section for which the title- 
bond was given), which, at $15 per acre, would come 
to $26,595 433 to which the price of the said quarter- 
section ($2400) being added, makes.28,995. But the com- 
plainant was to discharge the intestate’s liability on account 
of said quarter-section, and was te execute his notes to the 
intestate fur the balance of the purchase-money ; and the 
intestate’s title-bond for said quarter-section shows, that 
the amount whieh it was estimated he was liable to pay 


- therelor, was $6,000, instead of $6,005. Deduciing 86,000 


from 528,995 (which would have been the aggregate price 
of ail the land, at $15 per acre, if the quantity had been 
what was supposed by the parties when the deed was exe- 
cuted), leaves $22,995, which is the precise stim stated in 
the deed and mortgage, and for which the complainant 
executed his notes to the intestate. Added to these sig- 
nificant circumstances, is the direct and unequivocal evi- 
dence of several witnesses, who prove deliberate and 
repeated declarations by both parties, that the price which 
the complainant was to pay for the land was $15 per vere. 
It is elear, therefore, that the complainant was to pay, 
aceording to the contract, $30,212, and not mere ly 329,000, 

The complainant eds in his bill, to pay “the balance 
of said purchase-money due for said Jands;” meaning 
thereby, as the chancellor properly held, the balance of 
$29,000, which he alleged to be the amount of the pur- 
chase-money ; and the decree of the chancellor was, that, 
on his doing so, the deed should be so reformed as to in- 
clude the west half of the north-west quector of section 
tcniy-tivo, and to exclude the west half of the north-west 
quarter of section thirty-tivo; but, as to the west half of 


the north-east quarter of section twently-cight, lett out of 
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the deed by mistake, he refused to grant any relief, on the 
ground that there was no offer in the bill to pay for it. It 
is now insisted, that the bill ought to have been dismissed— 
Jirst, because the complainant did not offer to perform his 
part of the contraet, by paying the balance of the pur- 
chase-money which, according to the evidence, he agreed 
to pay for the land; and, secondly, because there is a fatal 
variance between the allegations and the proof, in reference 
to the terms of the contract between the parties. 

[1.1] Waiving these questions for the present, we think 
it is clear that the decree of the chancellor cannot be sus- 
tained. The maxim, that “he who seeks equity must do 
equity,” lies at the foundation of equity jurisprudence. It 
is on this principle that, in bills fer the specific performance 
of contracts, the complainant is required to show that he 
has performed, or offered to perform, the acts which formed 
the consideration of the undertaking sought to be enforced. 
Belle. Thompson, 34 Ala. 636. The same rule must apply 
to bills for the reformation of contracts ; which are in the 
nature of bills for specific performance, for they seek, in 
effect, to enforce the performance of that which the parties 
had agreed should be, but which, by mistake, was not 
done. By the agreement between these parties, the com- 
plainant was as much bound to pay the stipulated pur- 
chase-money, as the defendant’s intestate was to convey the 
land included in the purchase. Upon what principle, then, 
can a court of equity require the vendor to comply with his 
undertaking, (for such would be the effect of a decree 
reforming the deed,) without compelling the purchaser to 
‘do equity,’ by paying all he had agreed to pay for the land 
embraced in the purchase. The chancellor decreed, that 
the deed should be corrected, by including one of the two 
parcels of land which were left out by mistake. Both mis- 
takes were proved, one as fully as the other. On the proof, 
the complainant was just as much entitled to the correction 
of one as of the other; and we know of no principle 
which would enable a court to select between the two, 
and to decree the correction of one, leaving the other un- 
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touched. The purchase was of the tract as a whole—not 
of the parcels separately—at $15 per acre. For aught 
that we can tell, the vendor might not have been willing 
to take $15 per acre, if the west half ef the north-east 
quarter of section twenty-eight had been left out of the 
trade; or he might not . been willing to sell at all, 
unless all the land was included in the purchase. 

[2.] We do not doubt, that the defendant may insist on 
the complainant’s failure to pay, or offer to pay, the whole 
of the purchase-money according to agreement, by way of 
defense in his answer, without filing a cross-bill. He seeks 
no active relief against the complainant, but merely de- 
mands that the latter shall be required to ‘do equity,’ aga 
condition to a decree in his favor against the defendant. 
Bradford v. Union Bank of Tennessee, 13 Howard, (U. 8.) 
57, 663; Williams v. Mitchell, 30 Ala. 299; Masterson 
v. Masterson, 32 Ala. 439; Willard’s Equity, 288; Wyche 
v. Green, 11 Geo. 169. 

[3.] Besides this, we think there was a fatal variance 
between the allegations and the evidence. What was the 
contract between the parties, as to the price to be paid for 
the land, was a material point in the case. The complain- 
ant would, or would not, according as the contract was one 
‘way or the other, be entitled to relief. If the land was 
bought for $29,000, then the offer made in the bill was 
sufficient ; but, if the price was $15 per acre, the com- 
plainant was bound to pay $30,212, and his offer was in- 
sufficient.—See cases cited in Shepherd’s Digest, 242, § 5 ; 
Flake v. Day, 22 Ala. 132; Crothers u. Lee, 29 Ala. 337. 

The decree is reversed, and the cause remanded. 
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WHITE vs. BRANTLEY. 
[TRESPASS FOR KILLING DOG. ] 


1. Ji hen action lies.—Trespass lies, in favor of the owner, for killing 4 
dove, which was at the time in the possession of a third person under 


a loan. 


Aprrat from the Cireuit Court of Dallas. 
Tried before the Hon. Nar. Cook. 





bl Y aaty "H3Q a . hur } © lait LA paAnRnwl.? 
Tris action was brought by the appellant, to recover 


damages for killing a dog. The defendant pleaded, among 


7 


other things, “that, at the time of the alleged killing, the 
dog was not in the possession of the plaintiil”” The plain- 
tiff demurred to this plea, but his demurrer was overruled ; 
and he then replied, “that said dog, when he was killed 
by said defendant, was in the possession of one Raseo, to 
whom plaintiff had loaned him, and who held possession of 
him under said loan.” The defendant thereupon moved for 
judgment, without demurring, or rejoining to said replica- 
tion ; and the court granted his motion, and rendered judg- 
ment in his favor. The judgment and rulings of the cir- 
cuit court are now assigned as error. 


-] 


& 


Gro. W. Gaye, for the appellant, cited Story on Bail- 
ments, §§ 258, 277; 9 Cowen, 687; | Chitty’s Pleadings, 
167; 1 Cushing, 536; 3 Day, 498; 7 Term R. 12; Nel- 
son c. Bondurant, 26 Ala. 3413; Hall v. Goodson, 32 Ala. 
277; Parker v. Mise, 27 Ala. 480; 1 Saunders, 105. 


ry 


r 


Jno. T. MorGan, contra, cited 4 Bla. Com. 436 3 S Serge. 
& R. 5713; 17 Barbour, 561; 14 Wendell, 42; Davis 
v. Young, 20 Ala. 151. 


A. J. WALKER, C. J.—Dogs are animals domite 
nature ; and although they may not be, in the estimation 
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of the common law, of such value as that the stealing cf 
them amounts to larceny, yet an action at law lies for de- 
stroying them. There is no distinction between them and 
other chattels, as to the possession necessary to the maine 





tenance of an action of trespass. There is a distinction as 
to animals fer nature ; but dogs are not animals jfere 
nature.—4 Black. Com. 236 3 Ireland v. Higgins, Cro. Eliz. 
1253 Wright v. Ramscot, 1 Saunders’ R. 105; The Case of 
Swans, 7 Rep. 183 Parker v. Mise, 27 Ala. 480. Tt fol- 
lows, that, to the maintenance of this action, it was not 
requisite that the plaintiff should have had aetual pesses- 
sion of the dog. If he was the owner of the dog, and the 
dog was loaned out at the time, the general property, 
“prina fucie, as to all civil purposes, draws to it the pos- 
session.” 


Reversed and remanded, 





JARMAN vs. McMAION’S ADIPH. 


[ ACTION ON BILL OF EXCHANGE, BY ACCEPTOR AGAINST DRAWER AND 
ENDORSERS. ] 
e 
™ . ‘ 7 ’ fal 
1. Amendment of complaint not revisable on error, unless excepicd to.—The 
allowance of an amendment of the complaint is not revisable on 
error, unless the point is duly reserved by bill of exceptions in the 


primary court 


Apprat from the Circuit Court of Lawrence. 
Tried before the Hon. Joun E.. Moore... 


Tis action was brought by W. L. Lanier, as the admin- 
istrator of J. J. McMahon, deceased, against J. C. Jarman 
and others ; and was founded on a bill of exchange, which 
was drawn by said Jarman on said McMahon, endorsed by 
the other defendants, and accepted and paid by said 
McMahon. The circuit court permitted the plaintiff to 
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amend his complaint, “by substituting the name of J. C. 
Baker, administrator, as plaintiff’ ; and the allowance of 
this amendment, to which no exception was reserved, is 
now assigned as error. 


J.S. Ciarn, for appellants. 


STONE, J.—The only error assigned in this case, relates 
to the question of the amendment of parties. No excep- 
tion was taken to the action of the cireuit court ; and this 
case must be affirmed, on the authority of Stewart v. Goode, 
29 Ala. 476. 





ADAMS vs. McMICHAEL. 
[DETINUE FOR SLAVES. ] 


4. Gift of slaves for life, with void remainder over, in Georgia.—By the 
laws of Georgia, as proved in this case, where there is a parol gift of 
slaves for life, with void remainder over, the absolute property vests 
in the tenant for life, and does not revert on his death to the donor. 


Aprrat from the Circuit Court of Butler. 
Tried before the Hon. Nat. Cook 


Tus action was brought by Shadrach McMichael, 
against Samuel Adams, to recover the possession of several 
slaves, which the defendant held and claimed as the admin- 
istrator of one John T. Henderson, deceased; and was com- 
menced in March, 1860, after the decisien of this court had 
been made in the case of J/enderson v. Adams, (35 Ala. 
723,) in which the title to the same slaves was involved. 
It appeared from the evidence adduced on the trial, (all of 


-which is set out in the bill of exceptions,) that the slaves, 


in November, 1852, belonged to the plaintiff, and were in 
his possession, in Jasper county, Georgia, where he resided ; 
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that Mrs. Lucinda Henderson, who was the wife of the de- 
fendant’s intestate, and a daughter of the plaintiff, was at 
that time, with her said husband, at the plaintiff ’s house 
on a visit; that the plaintiff called-up the slaves, and said 
to Mrs. Henderson, in the presence of her husband, “TI give 
you these negroes for your life, and at your death to your 
children, except Louisa, who is to go to Shadrach Hender- 
son,” and,at the same time, delivered the slaves to her; that 
the slaves were soon afterwards brought by Mr. and Mrs. 
Henderson, on their return, to this State, and continued in 
their possession until the death of said Henderson, when 
they passed into the possession of the defendant, as his ad- 
ministrator 3; and that Mis. Henderson survived her hus- 
band a few months, but died before the commencement of 
this suit. Each party read in evidence several decisions of 
the supreme court of Georgia, which are cited in the briefs 
of their respective counsel ; and it was agreed, that these 
decisions might be read in this court, as a part of the bill 
of exceptions. “On this proof, the court charged the jury, 
that, if they believed the evidence, the plaintiff was en- 
titled to recover ”; to which charge the defendant excepted, 
and which he now assigns as errer. 


Apams & Ilersenrt, for the appellant, cited Yarborough 
v. West, 10 Geo. 4715 Kirkpatrick v. Davidson, 2 Kelly, 
297; Marwell v. Harrison, 8 Geo. 613 Duncan v. Bryant, 
10 Geo.; Carr v. Green, 2 MeCord, 75; Hinson v. Pickett, 
4 Hill’s Ch. 35. 


Warts, JuDGE & Jackson, contra, cited Keyes on Chat- 
tels, §§ 276, 278, 279, 280, 281; Birthright v. Hare, 
3 Munford, 536 ; Booth ». Terrell, 16 Geo. 20. 


k. W. WALKER, J.—It was decided by this court, at 
the term before the last, in a ease brought by the children 
of Mrs. Henderson to recever these slaves, that the remain- 
der to them was, according to the law of Georgia, void. 
Adams v. Henderson, 35 Ala. 723. The question now pre 
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sented is, did these slaves revert to the donor, on the death 
of his daughter, Mrs. Henderson ? 

If we were at liberty to decide this question aceording to 
our own convictions of what the law sheuld be, we might, 
perhaps, hold that, the remainder which the donor sought 
to create being void ab initio, the slaves reverted to him by 
operation of law. Keyes, in his work on Chatiels, lays 
down the doctrine, that qeast reversious of chattels per- 
sonal exist in all cases, both at law and in equity, in which 
partial interests alone are created in them ; and inall cases 
ia which partial! interests are created, with limitations over 
which fail to take effect, or which are void ab initio, or 
which subsequently become void. And he says, that the 
operation of this rule is not prevented by the fact, that 
there is a manifest intention on the part of the donor to 
dispose of the whole interest ; unless, indeed, the condi- 
tionat limitations which are originally void, or fail to take 
effect; are engratted upon interests in the first takers, which, 

in the absence of such conditional limitations, would be 
held to be. absolute interests—Keyes on. Chatt. §§ 275-6, 











280-1.. This opinion seems to be sustained by adjudged 
cases, both in England and the United States—Brown 
| v. Kelsey, 2 Cushing, 243; Cresswell v. Emberson, 6 Tred. 
Eq. 151; James v. Masters, 3 Murphy, 110;°Green v. Ward, 
1 Russ. 262. Andree v. Ward, tb. 260. See, also, Geiger 
v. Grown, 4 McCord, 427-S. 

On the other hand, respectable authorities maintain the 
proposition, that where the donor of a chattel manifests an 
intention to part with his whole interest, if the limitation 
over is either originally void, or incapable of vesting when 
the contingency happens, the whole interest vests in the 
first taker.—Powell ». Drown, 1 Bailey, 100; Harris ve. 
McLaran, 30 Miss. 533, (570, 573.) 

But we are not at liberty, in the present case, to inquire 
which of these rules is . best supported by reason and good 
sense. The gift was made in Georgia, and the rights of 
the parties to this controversy, must.be determined. by the 
law of that State. 
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In Yarborough e West, (10 Geo, 471,) it appeared that 
John Wingo had made a parol gift ef a slave to his daugh- 
ter, Jincy West, during her life, with remainder to her chil- 
dren ; and that after the death of Jiney West, her bus- 
band, John West, promised tie doner, Wingo, that he would 
hold the slave in.trust for ber children. West afterwards 





sold the stave, and the children fled a bill in equity against 
him, iv recover the value ot the property. The court held, 
that tho parol remainder to the children was void; and. in 
answerie the argument, that they were entitled to recover 
apou the promise which Jebn West made after the death 
of his wife, used this language : “ But it is further insisted, 
that notwithstanding this limitation over to the children of 
Jincy West, by the parel gift of John Wingo, may be void 
as to them; yet itisalleged, that after the death of Jiney 
West, Jolin West, her husband, most faithfully promised 
John Wingo, (who demanded the possession of the slave: 
Peter, for the children of his-daughter Jincy, by virtue of 
said gift.) that he would hold and manage the said boy 
Peter in trust for the benefit and use of the said children. 
By the perol gift, the title to the slave Peter vested in Jincy 
West, the wife of John West, and, consequently, became 
the property of her husband, by virtue ef his marital rights; 
the gift being by parol, no interest in the slave Peter vested 
in the children, who were the persons to take in remainder 
under that parel gift. Supposing John West to have been 
fully cognizant of his legal rights at the time of the alleged 
promise made by him to John Wingo, in regard to the slave 
Peter, yet there was no consideration to support the 
promise; the title to the property eas already vested in him 
by law, and was net at that time either in John’ Wingo, or the 
children, according te the judgment of the court in Kirk- 
patrick v. Davidson. In order to raise a trust by the agree- 
ment of a party, which a court of equity will execute, it 
must be founded. on. some meritorious or some valuable 
consideration.—2.Story’s Eq. 235, § 973. The only con- 
sideration which we can discover, to support the alleged 
promise er agreement, is, that West should have the privi- 
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lege of retaining the possession of his own property.” 
Accepting this decision as a correct exposition of the rule 


of law which prevails in Georgia, we must hold, that the 


effect of the gift which was made in this case was to vest 
the absolute interest in the slaves in Lucinda Henderson ; 
and that, by virtue of his marital rights, they became the 
property of her husband, and did not, on her death, revert 
to the donor. 

Judgment reversed, and cause remanded. 


CUNNINGHAM vs. BRAGG & CO. 
[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. ] 


1. Authority of partner, after dissolution of partnership, to erccute note in 
partnership name.—A promissory note, executed by one partner, after 
the dissolution of the partnership, in the partnership name, is not bind- 
ing on the other partners, though given for a debt due from the firm 
at the time of its dissolution. 


Apreau from the Cireuit Ceurt of Macon. 
Tried before the Hon. Roperr DouGuerry. 


Tus action was brought by A. G. Bragg & Co., against 
William R. Cunningham; and was founded on a promis- 
sory note for $203 25, executed by Cunningham & Cole, 
dated the 8th May, 1856, and payable five months after 
date, to the order of plaintifls. The only plea was non 
est factum, duly verified by affidavit. ‘On the trial,” as the 
bill of exceptions states, ‘it was in proof, that the defendant 
and one Cole had been partners in the drug business, in 
the city of Montgomery ; that while they were thus part- 
ners, plaintiffs, by their agent, deposited with them, for 
sale, drugs and medicines to the amount of $203 25 ; that 
it was agreed between them and plaintiff’s said agent, at 
the time said drngs and medicines were thus left with them, 
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that they might sell the same at what price they pleased, 
but were to account to plaintiffs at the price agreed on, and 
that plaintiffs were to take back such part of said drugs 
and medicines as said Cunningham & Cole might be un- 
able to sell; that said partnership was dissolved about the 
Ist of January, 1855; and that said Cole afterwards exe- 

uted and delivered to plaintiffs the note sued on. It was 
conceded, that said note was given in settlement of the 
said contract for the sale of said drugs and medicines. This 
being all the evidence, the court charged the jury, that, if 
they believed the evidence, they must find for the plaintiffs, 
for the amount of principal and interest due on the note ; 
to which charge the defendant excepted,” and which. he 
now assigns as error. 


CLopron & Ligon, for appellants. 


STONE, J.—The ruling of the circuit court in this case 
ean not be supported. After the dissolution of the firm, 
the one partner had no authority to bind the other by any 
new contract he might enter into. The note which Mr. 
Cole executed was the evidence of a debt, an admission 
that the sum therein mentioned was.due to Messrs. Bragg 
§ Co. Tle had no authority to bind Mr. Cunningham by 
his admissions. The proof, as recited in the record, did not 
authorize a recovery against the present appellant, on the 
note. A recovery onthe original contract, if proved, may 
probably be had on a proper count.—Lang vu. Waring, 
17 Ala. 145, 157, and authorities: Coll. on Partnership, by 
Perkins, § 540, and note; i. § 546; Perine v. Keene, 
19 Maine, 355; Bowman v. Blodgett, 2 Mete..3808 ; ddgar 
v. Cook, 4 Ala. 58S; Lee v. Fountain cd: Freeman, 10 Ala. 


% 
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Reversed and remanded. 
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THOMPSON vs. BELL. 
{ACTION ON NOTE GIVEN FOR PUKCHASE-MONBY OF LAND. | 


1. Admissibility af parol evidence in cases of fravd.—Where the vendors 
title-bond contains no covenant as to the quantity of the land sold, 
parol! evidence is adinissible for-the purchaser, at law, te show fraud. 
ulent representations by the vendor as to the quantity. 

2. Aleasure of damages to purchaser on aesonnt of vendor's wisvrepresenta- 
tions as to quantity of land.---In ascertaining the damages which the 
purchaser is entitled to recover, on aceoant of his ventor’s nisrepre- 
sentations as to the quantity or quality of the Jand, the stipulated 
price is not con¢lusive evidence of value: where the misrepresenta- 
tion is as tothe number of acres tia particular pareel of the tract, the 
proper mode of computing the damages is, to multiply the average 
value (not of the entire tract, but) of the particular parcel per acre, by 
‘the diilerence between the uumber of acres which it actually con- 
‘tained and the number which if was represented to contain. 

3. Presumption of injury frem error.--Where the circuit court, i instruct- 
ing the jury as to the measure of dainages accruing to the purchaser, 
on account of his vendor’s misrepresentations as to the quantity of 
land coutained in a particular parcel of the tract sold, lays down an 
erroneous rule, which would not give damages enough, unless the 
average value of the particular parcel was no greater tlian the average 
value of the residue of the tract; and the record does net show that 
such was the fact, the appellate cannot say that the error worked no 
injury to the vendor, and therefore refuse to reverse at Lis instance. 


AppraL from the Cireuit Court of Calhoun. 
Tried before the Hon. Joun Gitu SHORTER. 


Tus action was brought by Robert Thompson, against 
William M. Bell, to recover the balance due on a promis- 
sory note, dated the 27th September, 1854, and payable 
on the ist July, 1856. The defendant pleaded, “in short 
by consent, Ist, payment; 2d, set-off; and, 3d, fraud in 
the representation as to the quantity of land sold.” On 
the trial, as the bill of exceptions shows, after the plaintiff 
had read in evidence the note on which the suit was found- 
ed, the defendant proved, that said note was given for a 
part of the purchase-money of a tract of land which he 
had bought from the plaintiff; and read to the jury, after 
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proving its execution, the plaintiff's title-bond for the land, 


‘in which the purchase-money was stated to be the aggre- 


gate sum ef $6,006, and the lands were thus described: 
“The south half of section twenty-eight, township sixteen, 
range ten, east, in the Coosa land-district, all that part 
lying and being on the west side of the Tallapoosa river, 


‘(the river to be the line,) containing two hundred acres, 


more or less; also, the north-east half of the north-west 
quarter of section twenty-nine, township sixteen, range 
ten; also, the north-east quarter of the south-east quarter 
of section twenty-nine, township sixteen, range ten.” 
“Under the plea of fraud, the defendant proposed to prove, 
by one McDaniel, that he, as the agent of the defendant, 
purchased said lands for him, from the plaintiff; and that 
the plaintiff stated, during the negotiation of the trade, 
that the south half of section twenty-eight contained two 
hundred acres of bottom land on the west side of the Talla- 
poosa river—that there was no mistake in this—that it had 
been surveyed, and its contents certified, by John Lindsay, 
the county surveyor of Calhoun county, and a diagram and 
certificate of its contents had been recorded at Jacksonville. 
The witness stated, also, that he was particular in reference 
to the quantity of the bottom land, because the defendant 
had instructed him, if there were two hundred acres of 
bottom land on the said half-section west of the Tallapoosa 
river, to give $6,000 for the tract. To this evidence the 
plaintiff objected; the court overruled his objection, and 
allowed the witness to testify to the facts above stated; 
and the plaintiff excepted. Under the same plea, the court 
allowed the defendant te prove, by the same witness, that 
he bargained for, and the plaintiff sold to the defendant, 
all of the south half of said section twenty-eight west of 
the Tallapoosa river ; and to the admission of this evidence 
the plaintiff also excepted. Said witness having stated, on 
cross-examination, that he was acquainted with the land, 
the plaintiff asked him, if the land included in the bound- 
aries specified in said title-bond was not worth $6,000 at 


the time of the sale; to which question the defendant ob- 
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jected, and the court sustained his objection ; to which the 
plaintiff excepted.” The plaintiff also reserved several 
other exceptions to the rulings of the court on the 
evidence. 

“The court charged the jury, that if they believed, from 
the evidence, that the plaintiff represented to the defend- 
ant’s agent, at the time of the negotiation of the trade, 
that the south half of section twenty-eight, west of the 
river, contained two hundred acres, when in fact it con- 
tained less than that quantity, and that the purchaser was 
deceived and misled by such representation, then they must 
ascertain the deficiency in the quantity of the Jand, and 
the quantity actually sold and purchased, and the average 
price per acre at which it was sold, and must then multi- 
ply the quantity of acres in which said land was deficient, 
by said average price per acre ; and that the sum thus pro- 
duced would be the amount which the defendant would be 
entitled to reduce the purchase-money of said land. The 


laintiff excepted to this charge, and requested the court te. 
5 i 


instruct the jury, that if they believed, from the evidence, 
that the quantity of land included in the boundaries, as 
set out in said title-bond, was worth, at the time of the 
sale, as much as. the defendant agreed to give for the land, 
then they could. not reduce the amount of the plaintiff's 
recovery on the note, notwithstanding there might be a 
deficiency in the quantity of the land; which charge the 
court refused to give, and the plaintiff excepted.” 

The rulings of the court on the evidence, the charge 
given, and the refusal of the charge asked, are assigned as 


error. 


Heri & Forney, for appellant.—1. The court erred 
in admitting parol evidence of the plaintiff’s representa- 
tions, made during the negotiation of the contract, as to 
the quantity of land in the south half of section twenty- 
eight. The title-bond is perfect, and free from ambiguity ; 
and parol evidence could not be received, to change its legal 
effect.— West cv. Kelly, 19 Ala, 353; Gray vo. Gray, 
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22 Ala. 233; Walker cv. Clay, 21 Ala. 797 ; Long v. Davis, 
18 Ala. 801. The evidence did not establish fraud, but 
simply a mistake, on the part of the vendor ; and chancery 
alone can give relief against mistakes in a written instru- 
ment.— Waddell v. Glassell, 1S Ala. 561 3. Gayle v. Hudson, 
10 Ala. 116 ; Larkins v. Biddle, 21 Ala. 252. The words 
‘“‘more or less”, following the description of the land in the 
title-bond, are not a covenant as to quantity.—1 Ala. 320, 
419; 19 Ala. 680. 

2. The plaintiff ought to have been allowed to ask the 
defendant’s witness, on cross-examination, if the land actu- 
ally within the boundaries was not worth as much as tlie 
defendant gave for it; since, if that was the fact, the de- 
fendant had sustained no damage.—Pritchett v. Munroe, 
16 Ala. 785. 

3. The charge of the court laid down an. erroneous rule 
for the ascertainment of the defendant’s damages.—J//ogan 
v. Thorington, 8 Porter, 430; Pinkston v.. Huie, 9 Ala. 
2563 Marshall v. Wood, 16 Ala. 812 ; Whiteside v. Jennings, 
19 Ala. 7903 Gibbs v. Jemison, 12 Ala. 8203 Willis v. 
Dudley, 10 Ala. 938 ; Kornegay v. White, 10 Ala. 255; 
Worthy, Brown & Co..v. Patterson, 20 Ala. 172 ; Marshall 
v. Gantt, 15 Ala. 686 3 Stoudenmeier v. Williamson, 29 Ala. 
558. Moreover, it invaded the province of the jury, 
in assuming the question of intention. 

4. The charge asked ought to have been given. 


G. C. WiaTLey,. contra.—1. The parol evidence was 
offered under the plea of fraud, and was clearly competent 
to sustain that plea—Dixvon vv. Barclay, 22 Ala. 370; 
Ttives v. Plank Road Co., 30 Ala. 923; 17 Geo. 515. 

2. The question propounded to the defendant’s witness 
on cross-examination, if allowed, would establish an ineor- 
rect measure of damages.—Loster_ v. Itogers, 27 Ala. 602 ; 


Marquis ov. Gibson, 29 Ala. 668. The same authorities 


show, that there is no error in the refusal of the charge 


asked. 
3. The charge of. the court, as to the measure of dam- 
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ages, is sustained by Stow v. Bozeman, 29 Ala, 397. If 








erroneous, the error worked no injury to the appellant ; 
‘since the bottom land, which constituted the principal 
induceinent to the purchase, was of greater value than the 
residue of the tract. 


A. J. WALKER, C. J.—It was permissible for the de- 
‘fendant to prove the plaintiff’s misrepresentation as to the 
quantity of the half-section west of the Tallapoosa river. 
It is true that the bond for titles shows upon its face that 
there was no covenant as to the quantity ; but the rule 
which forbids that a written contract should be varied by 
parol evidence, has-never been understood to exclude parol 
proot of fraudulent representation as te a material matter 
not covered by the stipulations of the written contract. 
There was, therefore, no error in admitting the evidence of 
the misrepresentation as to quantity.— Pierce v. Wilson, 
24 Ala. 596; Dixon v. Barclay, 22 Ala. 370; Coveles v. 
Townsend & Milliken, 31 Ala. 1384; Waddell v. Glassell, 
18 Ala. 5613 Hair v. La Brouse, 10 ib. 5543 Litchfield v. 
Falconer, 2 Ala. 580; Paysant v. Ware & Barringer, 
1 Ala. 166; Alead v. Steger, 5 Porter, 505; Cozzens v. 
Whittaker, 3 St. & P. 326. 

[2.] The measure of damages accruing to the purchaser 
of land, in cousequence of a misrepresentation, is the 
excess of the value which it would have had, if it had cor- 
responded with the representation, above the value which it 
actually had; and the authorities say, that the price at 
which the purchase was made, is evidence of value. But 
those authorities do not mean, that the stipulated price is 
conclusive evidence of value. To make the price paid, or 
-agreed to be paid, the unbending test of the value upon 
the supposition of the truth of the representation, would 
-deprive the purchaser of the benefit of his bargain ; while 
it is well established, that the parties to a contract, free 
from fraud, or other legal objection, are entitled to all ad- 
‘vantages which they may respectively obtain by it.—Stow 
‘). Bozeman, 29 .Ala., and cases there referred to. 




















JANUARY TERM, 186i. 445 











Thompson v. Bell. 





Where the misrepresentation is as to the quality, the 
‘damages are readily ascertained, by inquiring what would 
‘have been the value, if there had been a correspondence in 
quality with the representation, and what is the actual value. 
But, where the false representation is as to the quantity 
contained swithin given boundaries, it is obviously proper 
‘that the law should supply some farther aid for the ascer- 
-tainment ef damages. A witness could not answer what 
the value would have been, if there had been the number 
of acres represented ; for that would require the ascertain- 
ment of the value of the deficient quantity, which having 
no actual existence, and therefore of no assignable quality 
-or defined location, could not be tested in reference to its 
value by the judgment of an expert. Hence it was that, 
in the ease of Stow v. Bozeman, (29 Ala. 397,) where there 
was a mere diflerence between the acinal and the repre- 
sented quantity, this court laid down a rule to guide in the 
ascertainment of the excess of the value, if the representa- 
‘tion had been true, above the real vaiue. That rule was, 
to ascertain the average value per acre of the tract, and 
multiply that by the number of acres in the deficiency. 
Kelly v. Allen, 34 Ala. 663.3 Williams v. Mitchell, 30 ih. 299. 
In nothing said in Stow y. Bozeman is it intimated, that the 
price paid is the controlling standard of value. 

The misrepresentation in this case was not as to the 
quantity in the aggregate of the land sold, but as to the 
quantity in a distinguishable parcel of the land sold, de- 
scribed as so much of the south half of a particular section 
as lay west of the Tallapoosa river. The injury done to 
the purchaser by the misrepresentation, was not that the 
entire tract did not contain the number of acres repre- 
sented, but that there was a-deficiency in the quantity of 
the particular parcel. It may be that the average value of 
the particular parcel is altogether different from the aver- 
age value of the entire tract. It may be that, in conse- 
quence of some peculiarity of location, or pervading quality, 
land in ‘the particular parcel may be of much greater or 
much less value than the average of the entire tract. If 
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we bear in mind the leading principle which controlls in 
ascertaining the damages—that the value upon the suppo- 
sition of a correspondence with the representation is to be 
determined—it will be apparent, that we are not to look, 
in such a case as this, to the average value of the entire 
tract. We must ascertain what would have been the value 
of the land bought, if the particular parcel had contained 
the quautity which it was represented to contain ; and the 
proper mode of ascertaining that is, to determine the 
average value of the particular parcel, and multiply that 
by the deficient quantity. The representation in this case 
seems to have embraced not only the quantity, but the 
character of a particular pareel. It was, that the two 
hundred acres were bottom land: in the particular lot. Ft 
is obviously proper, therefore, that the average value of the 





lot should be determined upen. the supposition that the, 


land was of that character. 

The court below instructed the jury to multiply the 
deficiency by the average value of. the entire tract. This 
would give too small a measure of damages, if the other 
Jand in the tract was of less value than that of the partic- 
ular parcel ; and if we knew that to be the case, we would 
refuse to reverse on account of that error of the charge, 
for it would be plain that the appellant had sustained no 
injury. But we are not authorized by the bill of excep- 
tions to say that the rest of the land was of less value than 
that to which the representation refers. 


If there was any deficiency in the preliminary proof 


upon which the surveyor’s testimony was admitted, it can 
probably be supplied upon a future trial, and we need not 
decide any thing in reference to it. 

The judgment of the court below is: reversed, and the 
cause remanded. 
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WOMACK vs. SANFORD. 


[MOTION FOR ENTRY OF JUDGMENT NUNC PRO TUNC. | 


1. Notice necessary.—A judgment of satisfaction cannot be entered nune 


pro tune, as of a previous term, unless it is shown that the adverse 


party had notice of the original motion. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nar. Cook. 


Tur appellant in this case made a motion, at the spring 
term, 1860, of said circuit court, to have satisfaction en- 
tered, nee pro tunc, as of the spring term, 1854, of a judg- 
ment which J. & C. B. Sanford had previously recovered 
against him. The evidence offered in support of the mo- 
tion, as the bill of exceptions shows, consisted of the orig- 
inal motion for the entry of satisfaction, made at the spring 
term, 1853; an order of continuance, written across the 
face of said motion on the docket, in the hand-writing of 
the presiding judge at that term; an entry on the docket, 
written across the face of said motion, in these words, “ Let 
the judgment of satisfaction be entered” ; and parol proof 
that this entry, which was without date, was in the hand- 
writing of the Hon. Nat. Cook, and that he presided in 
sud cireuit court at its spring term, 1854. “There was no 
evidence tending to show, that said J. & C. B. Sanford, or 
either of them, ever had any notice of the said motion 
made at the spring term, 1853, or of the hearing of said 
motion.” The defendants in the motion proved, by the 
records of the court, that Judge Cook presided at the fall 
term, 1854, and at the fall term, 1855. This being all the 
evidence, the court overruled the motion for the entry of 
satisfaction ; to which the plaintiff in the motion excepted, 


and which he now assigns as error. 


Gro. W. Gaye, for appellant. 
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Perrus, Pecurs & Dawson, contra. 


STONE, J.—The ruling of this court in the case of 
Lewis v. Lewis, (25 Ala. 315,) in effect declares, that unless 
the entry on the judge’s docket, when considered in con- 
nection with the other papers in the cause, contains enough 
to justify a valid judgment, then no judgment nune pro 
tunc should be rendered. In other words, the cireuit court, 
in such » case as this, should enter up no judgment nunc 
pro tunc, in the absence of evidence that notice had been 
given of the motion.—DBawor ec. McGregor, 1 Stew. & Por. 
158; Clemens v. Crawford, 1. Ala. 531; MeKissick v. Da- 
vis, 18 Ala. 315. See. also, Graham v. Roberds, 7 Ala.. 
719; Del Barco. «. Branch Bank, 12 Ala. 238; Savage 
ve. Walshe, 26 Ala. 619; Punch v. Walke, 34 Ala. 494. 

In the present record there is no evidence that the Messrs. 
Sanford had any notice of the motion made in the circuit 
court to enter satisfaction of their judgment, and the court 
did not err in overruling the same. 

Affirmed. 





STEWART ws. WARFIELD. 
[SUMMARY PROCEEDING AGAINST SURETY ON BAIL-BOND. } 


\. Breach of condition of bail-bonéd.—The condition of a bail-bond may be 
broken, (Code, $§ 2734, 2737, 2740,) not only by the principal obligor’s 
passing beyond the prison bounds, but also by liis failure to surrender 
himself to the jailor at the expiration of sixty days, 

2. Summary judgment against surety.—To sustain a summary judgment 
against the surety on a bail-bond, (Code, § 2737,) the record must affir- 
matively show, not only that the debtor was guilty of an escape, but 
that the escape was committed “by passing beyond the prison 
bounds.” 


Appr from the City Court of Mobile. 
Tried before the Hon. ALux. McKinstry. 
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THis was a summary proceeding, by notice and motion, 
at the suit of Hazael Warfield, against George N. Stewart, 
as the surety on a bail-bond for one James Hagan, who had 
been arrested en aca sa. sued out by said Warfield. The 
judgment is as follows: “This day came the plaintiff, by 
his attorneys, and the defendant in his own proper person 3 
and it appearing to the court, thas:one James Hagan was 
arrested on the 15th March, 1858, by the sheriff ef Mobile 
county, by virtue of a writ of capias ad satisfacicndum, 
issued from this court on the 10th March, 18458, in favor 
of Havael Warfield, and agamst the said James Hagan, for 
the recovery of a judgment rendered against the said Hagan, 
in this court, on the 22d Deeember, 1857, for the sum of 
$415 44 debt, and $22 20 costs of suit, and returnable on 
the Ist Monday in April, 1858; and that the said James 
Hagan, on said 15th March, gave a bond in the sum of 
$S3C S88, with George N. Stewart, the defendant, as his 
surety, payable to said Warfield, and conditioned, that if 
the said Hagan should continue a true prisoner within the 
prison bounds, as by law established, within the limits of 
the county of Mobile, until he should thence be discharged 
by due course of law, without committing any escape in 
the meantime, or should surrender himself to the sheriff of 
Mobile county, or to the jailor of said county, within sixty 
days from the date thereof, then the said bond to be void, 
but otherwise to remain in full force and effect; and it 
appearing to the satisfaction of the court, that the said 
James Hagan committed an escape, without payment of 
the judgment, interest, and costs; and the said George N. 
Stewart having been duly notified, as obligor on said bond,— 
it is considered and adjudged by the court, that the plaintiff, 
Hazael Warfield, have and recover of the said defendant, 
George N. Stewart, the sum of $415 44, together with 
interest on said sum from the 22d December, 1857, (being 
the day of the rendition of the judgment against said 
Hagan,) as also the further sum of $22 20, the amount of 
costs on said judgment,” &c.. This judgment is now 
assigned as error, 
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WiL.iAM Boywis, for appellant. 
Warts, JupGE & Jackson, contra. 


R. W. WALKER, J.—The condition of a bail-bond 
may be broken, not only by the principal obligor’s passing 
beyond the prison bounds, that is, the boundary of the 
county, but also by his failure to surrender himself to the 
jailor at the expiration of the term of sixty days.—Code, 
§§ 2734, 2737, 2740. “Tf the debtor is guilty of an escape, 
by passing beyond the prison bounds,” 
of the judgment, interest, and costs, the obligece in the 


Without payment 


bond is entitled to a summary remedy, by notice and mo- 
tion, against the debtor and his sureties on the bail-bond.— 
Code, § 2737. But no such summary proceeding is author- 
ized in case the debtor is guilty of an escape, not by passing 
beyond the prison beunds, but by failing to surrender him- 
self to the jailor at the end of sixty days. 

As the debtor may be guilty of an escape in either of 
the two ways above specified, and as the summary remedy 
by motion is only given in case the escape is “ by passing 
beyond the prison bounds,” it follows that, in order to 
sustain a judgment against a surety, in a summary pro- 
ceeding under section 2737 of the Code, the record must 
affirmatively show that the debtor was guilty of an escape 
“by passing beyond the prison bounds.” This is not done 
in the present case, and the judgment must be reversed, 
and the cause remanded:—See Underwood v. School Town- 
ship. 34 Ala. 29; Campbell v. May, 31 Ala. 569; Pates v. P. 
d& M. Bank, 8 Porter, 99 ;-and cases collected, Sheph. 
Digest, 747. 

‘Reversed and remanded. 
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MERRILL fr au. vs. RHODES ann WIFE. 


[CONTEST AMONG DISTDIBUTEES ‘RESPECTING ADVANCEMENTS. | 


1. Advancement presumed from gift ; admissibility of donor's declarations.— 
Gifts from a parent to his child are presumed to have been intended 
as advancements, unless the contrary appears from the nature of the 
gift; but this presumption may be rebutted, by proof of the contem- 
poraneous declarations of the donor; and his declarations in reference 
to other gifts, the character of which is not directly in issue, may also 
be admissible, as tending to show his fixed and general policy in refer- 
ence to gifts to his children. 


Appr from the Probate Court of Covington. 


In the matter of the final settlement of the estate of 
Jacob Merrill, deceased, on the trial of an issue between 
Josiah Rhodes and wife, Green Franklin and wife, Samuel 
T. Smith and wife, Robert Davis and wife, and Rebecca 
Merrill, as plaintifls, and Green B. Merrill, Henry M. Merrill, 
Thomas L. Merrill, and William R. Merrill, as defendants, 
respecting the nature of certain gifts of property, made 
by the decedent in his life-time to each of said defendants, 
which the plaintiffs insisted were intended as advancements, 
and not as absolute gifts. On the trial of this issue before 
a jury, as the bill of exception shows, “ the plaintiffs proved, 
and read in evidence to the jury, certain d:.ds, made by 
the intestate to the defendants, of which the following are 
copies” : 

‘‘State of Alabama, Know all men, by these 

Covington County. » presents, that I, Jacob Merrill, 
of the State and county aforesaid, for and in consideration 
of the natural love and affection which I have and bear to 
Greene Berry Merrill, of said county and State, as well as 
for the further consideration of the sum of one dollar, to 
me in hand paid by the said Greene Berry Merrill at and 
before the ensealing and delivery of these presents, (the 
receipt whereof is hereby acknowledged,) have given and 

29 
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granted, and, by these presents, do he reby vive, grants @ and 


confirm, unto the said Greene Berry Merrill, and to his 
heirs and assigns forever, all that messuage,” &e., par- 
ticularly describing a tract of land containing one hundred 
and twenty acres; “to have and to hold the above- 
described land and tenements, with all and singular the 
appurtenances unto the same in any wise belonging, unto 
he said Greene Berry Merrill, his heirs, executors, admin- 
istrators, and assigns, in fee simple. And I, the said Jacob 
Merrill, for myself, my heirs, executors, administrators, 
and assigns, and from all and every person whatsoever, 
hereby warrant and defend the same by these presents. 
In witness whereof,” &c. (Dated the 30th January, 1850, 
and attested by two witnesses.) 
“The State of Alabama, 2 Know all men, by these 
Covington County. 5 presents, that I, Jacob Mer- 
rill, of the county and State aforesaid, for and in considera- 


tion of the natural love and affection which I have and 
bear unto my son, Greene Berry Merrill, and to his two 
minor children, Marian Merrill and Thomas Hezekiah Mer- 
rill, and for other good and sufficient causes me thereunto 
moving, and also for the further consideration of the sum 
of one dolar, to me in hand paid, at and before the enseal- 
ing and delivery of these~presents, (the receipt whereof I 
do hereby acknowledge,) have given and granted, and, by 
these presents, do hereby give and grant, unto the said 
Greene Berry Merrill, for and during his natural life, one 
negro boy slave, by the 1iame of Joh 23 and from and after 
the death of the said Greene Berry Merrill, I give and grant 


‘the above-named slave, John, to the said Marian Merrill 


[and] the said Thomas Hezekiah Merrill, their emma, 
administrators, and assigns, forever. And the said Jacob 
Merrill, for himself, his executors, administrators, and 
assigns, the said negro boy, unto the said Greene Berry 
Merrill, Marian Merrill, and Thomas Hezekiah Merrill, 
their executors, administrators, and assigns, against the 
claim of him, the said Jacob Merrill, and against the 
claim or claims of all and every other person or persons 
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whatsvever , shall and will warrant and forever defend by 
these presents. In witness,” &¢. (Dated the 30th January, 
4850, and attested by two witnesses.) 

“The other deeds, to the other parties, were all precisely 


of the same tenor and effect. After the imtroduction of 


suld deeds, which were read to the jury, the valug of the 
property being admitted, aud also that the defendants were 
in pessession of the same, the bao rested. The de- 
fendants then ofivred as a witness Josiah Jones, (who wrote 
said deeds, and was a subscribing witness to the same.) to 
prove that, at the time of the execution of the deeds, the 
decedent said, that the property thercin mentioned was 


ia 


iven to the parties as separate an id independent gifts, and 
t i FS ’ 


not as advancements 3 that he intended his sons to have the 
lands mentioned in the deeds, independent of their distribu- 
tive shares In his estate; and that the negroes which he 
lV ) 
rellas defendants, were separate and independent gifts, 
and not intended by him as advancements. The plaintiffs 
objected to the introduction of this testimony, the court 
sustained the objection, and the defendants — 
“The d 
Merrill, (the widow of the deceased, and the mother of the 
pirties,) to prove that, before and at the time these deeds 
were executed, the decedent said, that he intended his sons 
to have the Jands mentioned in the deeds more than his 


fe vadants also ofl ore ed us a witne SS Mrs. Holland 


daughters; that he eave them the said lands as indepen- 
dent gifis, aud"not as advancements; that the slaves which 
he had given off at the same time, by deeds, to all his chil- 
dren, plaintifis and defendaiits, (and which were also before 
the jury.) he intended as independent gifts, and not as ad- 
vancements ; that he intended the said gifts of lands and 
negroes to stand as he liad made them, and that he desired 
such other property as he might have at the time of his 
death to be equally distributed among his children. The 
plaintitls objected to the intreduction of this evidence, and 
the court sustained the cbjection ; to which the defendants 


excepted. 
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“The court charged the jury, at the instance of the 
plaintiffs, that said deeds, being the only evidence before 
the jury, are presumptive evidence of advancements in 
themselves ; to which charge the defendants excepted.” 

The rulings of the court:on the evidence, and the charge 
to the jury, are now assigned as error. 


Warts, Jupce & Jackson, for appellants. 
BaineE & NeSmIrTH, contra. 


A. J. WALKER, C. J.—The entire evidence of the wit- 
ness, Jones, which the court excluded, was adinissible. It 
consisted of the declarations of the deceased parent of the 
parties, as to his intention in reference to the question of 
advancement; which declarations were made at the time 
of the gifts, the character of which is in controversy. The 
rule is, that the law presumes gifts from the parent to his 
child to be advancements, unless the contrary appears from 
the nature of the gift. But this presumption may be re- 
butted ; and the contemporaneous declarations of the donor 
are admissible for that purpose.—Mitchell v. Mitchell, 8 Ala. 
414; Butler v. Mer. Ins. Co., 14 Ala. 777; 3 Greenl. Ev. 
§ 366; 2 Phil. Ev. (C. & H. notes, ed. 1859,) 705. That 
part of the declarations proved by the witness Jones, which 
had reference to other gifs of property, the character of 
which seems not to have been directly involved, contributed, 
in the connection in which they were spoken, to show that 
the making of the gifts at that time, with the intention that - 
they should not be advancements, was carrying out the 
fixed and general policy of the donor; and in that point 
of view, if in no other, were admissible. The reasons 
above stated are alike applicable to the testimony of Mrs. 
Merrill, except so far as it had reference to the past decla- 
rations of the donor. Asto antecedent declarations of the 
donor, we do not deem it necessary to decide any thing. 
Decree reversed, and cause remanded. 
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BRADFORD vs. BRADLEY’S: ADM’RS. 


(BILL IN EQUITY FOR REFORMATION OF ABSOLUTE DEED AS MORTGAGE, 
REDEMPTION, ACCOUNT, &C.] 


1. What is final decree.—A decree in chancery, which settles all the equi- 
ties between the parties, leaving only the matters of account to be 
adjusted on a reference before the master, is such a final decree as will 
support an appeal. 

2. Limitation of appsalticWhere an appeal is sued out in a chancery 
cause more than two years after the rendition of the decree which set~ 
tled all the equities: between the parties, and all the assignments of 
error relate to matters embraced in that decree, the appeal will be: 
dismissed, en motion, because barred by the statute of limitations. 


ApreEAL from the Chancery Court at Claiborne.. 
Heard before the Hon. M. J. Sarrop. 


THE bill in this case was filed, on the Sth January, 1856,. 
by Nancy Bradford, against Ely Bradley; and sought, 
principally, the recovery of certain slaves, with an account 
of their hires while in the defendant’s possession. The 
complainant had a life-interest in the slaves in controversy, 
under the will of her deceased father; who died in Conecuh 
county in 1842; and she alleged in: her bill, that the de-. 
fendant had had the possession. and control of them, as her 
agent and trustee, since 18458; hiring them out, collecting 
the hires, &c. The complainant had executed to the de-- 
fendant, in 1843, conveyances for two of the slaves, which 
were absolute on their face, but which she insisted were 
intended only as mortgages, to secure and reimburse him 
for moneys which he had paid for her; and as to these two 
slaves she prayed a redemption and account. In 1852, an 
inquisition of lunacy was sued out against the complain- 
ant, before the probate court of Conecuh county ; and she 
was thereupon declared non compos mentis, and the defend- 
ant was appointed her guardian. The bill alleged, that 
these proceedings were void, because they were had without 
notice to her; and further, that the defendant had never 
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rendered any account to said probate court of his euar- 





dianship. The bill prayed, that these proceedings might 
be declared void, and that the defendant might be com- 
pelled to account for all the property which he had received 
under his appointment as guardian ; and if also contained 
the general prayer, for other and further relief. 

The defendant answered the bill, but not under oath, 
as a sworn answer was weived. He denied that he had 
ever acted as complainant’s agent, theugh he lad some- 
times assisted her asa friend, and had never hired cut her 
slaves for her, nor received their hires. As.to the two 
slaves for which the complainant had executed conveyances 
to him, he insisted that the deeds were intended to be abso- 
lute, as they purported to be, and that he paid fall value 
for the complainant’s interest in the slaves. He alleged 
that the proceedings had under the inquisiticn of lunacy, 
and his own appointment as guardian of the complainant, 
were regular and valid; admitted that he hed never made 
a settlement of his guardianship with said probate court, 
but averred his readiness to do so when required ; demurred 
to the bill, for want of equity, because the complainant had 
a complete and adequate remedy at law, aud because her 
claim was barred by lapse of time, and by the statute of 
limitations; and set up the statute of limitations by way 
of plea. 

At the December term, 1856, the eause was submitted 
for deeree, on bill, answer, and testimony. he chan- 
cellor (Hon. Wapr Keyes) overruled the demurrers, and 
held that the complainant was entitled te relief as to 
all the slaves except one. He therefore rendered a decree, 
requiring the defendant to deliver the slaves to her within 
thirty days, and directing the register to state an account, 
charging the defendant with the reasonable hive of the 
slaves from the time they went into his possession, and 
allowing him credits for all-moneys which he had paid to 
or for the complainant. The master reported to the June 
term, 1857; but his report was set aside, “ on affidavit of 
the defendant.” Te again reported to the December term, 
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1857, showing a balance against the defendant of over 
$2,300.; to which report both parties filed exceptions. At 
the same term, on motion of the defendant, the former de- 
eree (December, 1856) was so modified as to direct the 
master, in stuting the account, not to charge the defendant 
with any item which accrued more than six years before the 
filing of the bill. At the July term, 1858, the defendant’s 
death was suggested, and the suit wasrevived against.his ad- 
ministrators; aie aster’s modified report, which showed 
a balance of $1423 27 against the defendant, was ordered 
to lie over until the next term. At the December term, 
1848, the defendants’ exceptious to the report were over 
ruled, and the report corfirmed ; and at the February term, 
1860, « final decree was rendered in the cause, requiring 
the defendants, as administrators, to pay to the complain- 
ant, within ten days, ‘the sum ef $1613, being the amount 
heretofore reported as due her en the 21st June, 1858, with 
interest thereon to the present time.” 

The appeal was sued out on the 29th February, 1869. 
The errors assigned are—1st, the decree of December, 1S56, 
so far as it refused to grant relief as to one ef the slaves in 
controversy 3 2d, the modification of that decree at the De- 
cember term, 1857; 3d, the decree of February, 1860, 
in vot charging the defendant with the amount reported to 
be due from him before the master’s report was modified ; 
and, 4th, the overruling of the complainant’s exceptions to 
the master’s report at the December term, 1857. The ap» 
pellees submitted a motion to dismiss the appeal, on the 
ground that it was barred by the statute of limitations. 


Warrs, Jupce & Jackson, for the motion. 
O. 8S. JEwrETT, contra. 


STONE, J.—In the case of Garner v. Prewitt, (32 Ala 
13-18,) we considered our former decisions, and announced 
as the result of them, “that if all the equities between the 
parties are settled [by the decree], and there remains only 
.& reference to be had for the ascertainment of the amount, 
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the decree is final.” That decision has become a rule of: 
practice, and we do not feel inclined to question or re-ex- 
amine the grounds on which it-rests. In fact, we could 
not depart from it, without overturning the whole body of 
our decisions on that. question.., 

In the decree of. the December term, 1856, and of the 
December term, 1857, all the equities between these par- 
ties were fully settled, leaving open only the matter of the 
account. The decree of the December term, 1857, went 
to the extent of fixing the date, beyond which the account 
should not be carried. Nothing remained unsettled, except 
the value of the hires of the negroes, and the amount of 
payments and credits to which Mr. Bradley was entitled. 
These matters related to the account exclusively. 

The report of the register, made pursuant to the decree. 
of December, 1857, was confirmed without. exception. 
The first three assignments of error question the correct: 
rulings of the chancellor, in the two decrees of December,. 
1856, and December, 1857. These were barred by the 
statute of limitations of two years, which had elapsed be- 
fore the present appeal was taken. The fourth assignment 
of error relates to the register’s report made under the first 
decree, and which was superseded by the corrected decree 
of December term, 1857. That. report was never acted 
upon, nor confirmed ;.and the items. in it which were ex-. 
cepted to, were not carried forward into the coryected re-. 
port, which was aiterwards confirmed. 

The appellee’s motion to dismiss the appeal, because it: 
is barred by the statute of limitations, must be sustained. 
Appeal dismissed, at costs of. appellant. 
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& JOHNSON vs. THE’ STATE: 


[ INDICTMENT: FOR WILLFUL OR MALICIOUS MISCHIEF. ] 


1. Constituents of offense.--Malice is.a necessary ingredient of the offense - 


denounced by section 3114 of the Code; but, under section 3115, if the - 
act is either willful or malicious, the offense is complete. 

2. When witness may give opinion as to value of animal.---Under an indict- 
ment for willfully or maliciously shooting a mule, a witness who was. 
acquainted with the mule both before and after the infliction of the 
injury, but who has no skill in veterinary or medical science, may 
state his opinion as to the extent of. damage caused by the wound. 


From the Circuit Court of Shelby. 
Tried before the Hon. Wm. S. Mupp. 


: Tue indictment inthis case contained two counts; the: 
; first charging, that the defendant, Martin Johnson, ‘will- 
fully or maliciously injured a mule of some value, belong- 
ing to William Richards ;” and the second, that he “will- 
fully or maliciously disfigured a mule,” &c. No objection 
was made to the indictment ; and the only plea was, not 
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guilty. On the trial, as appears from the bill of excep- 


tions, “the State introduced proof tending to show that, 
within six months before the finding of the indictment, 
and in said county, the mule which was described jn the 
indictment as the property of William Richards, received 
a gun-shot wound, which was inflicted by the defendant ;” 
and there was evidenee tending to show that said mule 
vas the property of said Richards. “One McClellan, a 
witness for the State, who was a farmer, testified, that he 
had raised, bought and sold horses and mules, and always 
judged for himself, and did his own trading in such things, 
although he ‘iad no skill in vetertuary science, and had 
never treated medically a gun-shot wound; that he was 
well acquainted with said mule, before and at the time it 
was shot, as well as since that time ; that he examined the 
wound the day the mule was shot, when it was fresh, and 
had exainined it after it healed’; that the wound was in the 
shoulder, and the shoulder had thereby become enlarged ; 
that the mule was worth one hundred and fifty dollars 
before it was shot, and that, in his opinion, the damage or 
injury done to the mule by the wound was fifty dollars. 
The defendant objected to the witness giving his opinion, 
as to the damage or injury done to the mule by the said 
wound ; but the court overruled the objection, and per- 
mitted the evidence to go to the jury; to which the de- 
fendant excepted.” The court charged the jury, among 
other things, “that it was not necessary for the State to 
prove, that the defendant, if he shot the mule, was actu- 
ated by malice, cither towards the mule, er towards its 
owner ;” to which charge, also, the defendant reserved an 
exception. The several rulings of the court to which 
exceptions were reserved, are now assigned as error. 


Hern, Martin .& Forney. for the defendant, cited the 
following cases: The State v. Pierce, 7 Ala. 728; Md W. 
P. Railroad Co. v. Varner, 19 Ala. 185 3 Norman v. Wells, 
17 Wendell, 136. 

M, A. Batpwiy, Attorney-General, contra. 
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A. J. WALKER, C. J.—The statute under which the 
defendaut was indieted, is in the following words: “Any 
person, who welljully or maliciously injures or disfigures any 
horse, ware, gelding, colt, filly, ass, or mule, the property 
of. another, must, on conviction, be fined not less than five 
times tiie ainount of the injury done, and may be imprisoned 
not more than six months.”—Code, § 3115. The indiet- 
ment is not framed under section 35114, which prescribes 
the punishment of a person “who walanfully and mali- 
evously kills or disables any animal belonging to another, or 
untacjully and maliciously injures or destroys any article or 
commodity of value, the property of another.’—Code, 


§ 5114. An obvious diflerence between the two sections 
is, that under the former,’ wilifulness or malice, character- 
izing the specified act, is sufficient to constitute the offense ; 
while under the latter, unlawfulness and malice are ne- 
cessary ingredients of the offense. <A like difference exists, 
between the statute under which the indictment in this 
ease was framed, and the statute which was construed in 
State «. Pierce, 7 Ala, 728.—Clay’s Digest, 417, § 5. This 
last-named statute expressly required, that the act should 
beunlawful, willful, and malicious ; and it was in reference 
to that statute, that the court, in arguing the question 


} 


before it, declared malice against the owner of the auimal 


to be an essential element of the offense. That dictum, 
made in arguing the construction of such a stitute, is enti- 
tled to no influence upon the question presented in this ease. 
Under ihe statute now under consideration, the willful 
periormanee ef the specified acts, as well as the malicious 
performance of them, constitutes the offense. It was, 
therefore, proper for the court to charge the jury, that 
proof of malice towards the mule or its owner was not 
indispensable. 

[2.] We think the court below committed no error, in 
permitting the State to prove that the damage or injury 
done to the mule was fifty dollars. Considering this evi- 
dence iu connection with the evidence which precedes it, 


we understand it te amount to nothing more than the ex- 
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pression of the opinion of the witness, that the value of 
the mule was diminished fifty dollars by the injury done to 
it. It is but a comparison of the value before and after 
the injury ; and such a comparison it was certainly com- 
petent for the witness to make.— Ward v. Reynolds, 32 Ala. 
385. We do not think the question decided in the M. & 
W. R. R. Co. v. Varner, (49 Ala. 185,) at all analogous to 
that presented. in.this case. 





Affirmed.. 





SCHWARTZ vs.. THE STATE.. 


[INDICTMENT FOR PUBLIC NUISANCE. ] 


i... Sufficiency of indictment.—An indictment under the act of 1858,. “to. 
prevent nuisances and illegal trafficking with slaves,” (Session Acts, 

1857--8, p. 285.) which charges that the defendant ‘ kept, or was en- 

gaged in the keeping of, a public nuisance, by having permitted slaves, 

or free persons of color, habitually to visit, assemble, stop at, or loiter 

about, the house or premises kept or occupied by him,”—is sufficient, . 
being in the form authorized by the third section of the act, and is 

not violative of any constitutional provision. 

2, What constitutes offense.—To authorize a conviction under this statuter 

although it is necessary that three respectable witnesses for the State 
shall testify that the general reputation of the defendant. or that of 
his house, “as to trading or trafficking illegally with slaves,” is bad, 
it is not necessary that the jury should find that fact to be proved ; nor 
is if necessary for the State to prove the defendant’s permission or 
consent that slaves &c. should visit or loiter about his premises; nor 

is it necessary that the defendant sliould be a licensed retailer. 


From the Cireuit Court of Montgomery.. 
Tried before the Hon. S. D. Har. 


The indictment in this case was founded upon the act of 
February 6, 1858, entitled “ An act to prevent nuisances 
and illegal trafficking with slaves,” which is in the following 
words: 

“Section 1. Be it enacted,” &c., ‘* That the keeping of 
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every house in this State, where spirituous liquors are sold, 
retailed, or given away, and which slaves or free persons of 
color habitually visit, assemble, or stop at, or loiter about, 
is hereby declared to be a public nuisance; provided, the 
general reputation of such house, or of the keepers thereof, 
as to trading or trafficking with slaves, is bad. 

“Srecrion 2. Be it further enacted, That every person 
who keeps, or engages in the keeping of any such house, 
shall be liable to indictment therefor, and, upon conviction 
thereof, shall be fined for the first offense in any sum the 
jury trying the case may assess, not less than fifty dollars, 
nor more than two hundred dollars; and for the second, 
and every subsequent offense, shall be fined not less than 
two hundred dollars, nor more than one thousand dollars, 
and be imprisoned in the common jail of the county, 
not less than ten days, nor more than six months, one or 
both, in the discretion of the jury trying the offense; pro- 
vided, the person so convicted the second time for the same 
offense, shall not have license granted him or her again in 
the same county. 

“Srcrion 3. Be it further enacted, That in all prosecu- 
tions under this act, it shall be sufficient for the indictment 
to state, that the defendant, before the finding of the in- 
dictment, kept, or was engaged in the keeping of a public 
nuisance, by having permitted slaves, or free persons of 
color, habitually to visit, assemble, or stop at, or loiter about, 
the house or premises kept or occupied by the defendant. 

“Secrion 4. Be it further enacted, That before any con- 
viction can be had in any prosecution under this act, it shall 
be incumbent on the State to prove, by three or more res- 
pectable witnesses, that the general reputation of the house, 
or of the keeper thereof, for the keeping of which the 
indictment is found, as to trading er traflicking illegally 
with slaves, is bad.”—Session Acts, 1857-8, p- 285. 

The indictment charged, “that Peter Schwartz, before 
the finding of this indictment, kept, or was engaged in the 
keeping of a public nuisance, by having permitted slaves, 
or free persons of color, habitually to visit, assemble, stop 
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at, or loiter abo ut, the house or premises kept or OC supie d 
by said defendant ; against the peace and dignity,” &c. 
Afte conviction, the defendant moved in arrest of judg- 
ment, “for matters apparent upon the indictment ;” but 
his motion was overruled. 

“On the trial,” as the bill of exceptions states, “ the 
State guve in evidence, that the defendant kept a crocery- 
store in the city of ace. on the Ist a il, 1858, 
and had been keeping it since the Gth of Pebruary, 1858 5 
and that gangs of negroes, from three te twenty in number, 


< 


were frequently seen, between those periods, in front of his 
store, and on the side-walk at the cerner of the street 
where his shop was. One witness testified to the fact, that 
liquor was kept in the store; but he could not romember 
having seen any sold there, previous to the tidings of the 
indictinent. Another witness testified, that he saw the 
defendant sell bottles of brandy in January, 1858, but never 
since. ‘The State also gave in evidence, cae the reputation 
of the louse, and of the defendant, for trading wilh slaves, 
was bad; five witnesses testified to Raat fact. The de- 
fendant then gave in evidence, that he kept a grocery for 
the sale of family groceries ; and several witnesses testified, 


that they had bought all their family supplies from him 
during that period, and visited his store to do so, and never 
saw a drop of liquor sold by him during that tiie. Five 


witnesses: testified, that his (7) imiiee character of his 


house, as to trading with slaves, was good ; and cue witness 
testified, that he had twice seen the defendaut try to drive 


the negroes away from the corner where his store was, and 
had heard him say to them, at the same time, tha tt they hex! 
no business there. One witness for the defendant testifiea, 
that he was a near neighbor of the defendant, and had been 
living on the square adjoining the defendant for a long 
time, both before and after the time charged in the indict- 
ment, and was well acquaitted with him and his neighbors, 
and knew his general character 5; but he could not say that 
he knew his general character, or that of lis house, for 
trading or traflicking illegally with slaves; but he had 
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heard ‘thet neig hbors ge merally rep cated! y speak of the de- 
fendant, and never heard a word said by any of them about 
his trading or trafficking with slaves tia any way. On mo- 
tion of the State, the court excluded the words” which 
ure italicised; “and the defendant excepted. There was 
no evidence Whether the negroes seen at er near the de- 
fendant’s shop, as above stated, were slaves or free persons 
of color; nor were their names given, er any description 
or identification of them. 

This being all the evidence, the court charged the jury, 
that if they believed, from the evidence, that the defendant 
had a house where liquor was sold; and thet gangs of 
negroes had habitually loitered about his premises; and 
that all the loitering about his premises consisted in ne- 
eroes being on the publie side-walk m the street, and on 
the corner of the street; where the defendant kept his 
store 3 and that the gencral reputation of the defendant 
and his house, between the 6th February, 1553, and the 


finding of the indictment, for trading with slaves, was bad, 


and had been testified to by three respectable witnesses,— 
then he was guilty under the indictment, 

“The court further charged the jury, that if they be- 
lieved, frem the evidence, that gangs of negroes, from 
three to twenty in number, had been in the habit of stand- 
ing about on the side-walk in the street, and at the corner 
of the street, between the 6th February, 1858, and the 
finding of the Et ia this was such ¢ loitering 
about the defendant’s premises as was contemplated by the 
statute, even if it a not been established by evidence 
that it was done by his consent or permission. 

“The defendant excepted to each of these charges, and 
requested the court to instruct the jury, (Ist,) ‘that unless 
the negroes who were in the habit of standing on the side- 
walk at the corner of the street, where the defendant’s 
store was, did so by the consent, permission, or approba- 
tion of the defendant, they cannot find him guilty ;? (2d,) 
‘that if the only evidence before them, to establish that 
the general character of the defendant or his house was 
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bad, was, that it was bad as to trading with slaves, this is not 
sufficient, unless they find and believe, from the evidence, 
that he had traded illegally with slaves.’ The court re- 
fused both of these charges, and the defendant excepted to 


their refusal.” 


Jno. A. Exmore, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—The statute which we are to construe in 
‘this case, had for its object the correction of an evil which 
exists in every slaveholding community, namely, illegal 
traffick with slaves. The arts and devices of petty traders 
have generally been such as to elude our penal enactments ; 


and, consequently, slaves have continued to be demoralized, 


by having held out to them incentives to theft, that they 
may thereby procure the means of gratifying a corrupted 
and corrupting appetite. The object of the present en- 
actment was, to reach and prevent the offense, which can 
rarely be proved because of its secrecy, by seizing upon 
and punishing another offense against the good government 
and well-being of slaves, which usually attends upon and 
evidences the more grievous offense. 

The statute, though well conceived to carry out the ob- 
ject of the legislature, is, nevertheless, not expressed with 
such precision as to leave no doubt or difficulty in its expo- 
sition.—See Pamph. Acts, 1857-8, p. 285. The first, 
third, and fourth sections, are those which create the diffi- 
culty. The first section defines the offense; the third re- 
lates to the indictment; and the fourth, to the proof. The 
language of the several sections is variant. Section 1 de- 
clares, “that the keeping of every house in this Siate, 
where spirituous liquors are sold, retailed, or given away, 
and which slaves or free persons of color habitually 
visit, assemble, or stop at, or loiter about, is hereby declared 
to be a public nuisance ; provided, the general reputation 
of such house, or of the keepers thereof, as to trading or 
traflicking with slaves, is bad.” Section 3 provides, “that 
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in all prosecutions under this act, it shall be sufficient for 
the indictment to state, that the defendant, before the find- 
ing of the indictment, kept, or was engaged in the keeping 
of a public nuisance, by having permitted slaves or free 
persons of color habitually to visit, assemble, or stop at, or 
loiter about, the house or premises kept or occupied by the 
defendant.” 

The indictment in this case pursues section 3, and con- 
tains nothing beyond its specified requirements. It is 
urged for the defendant, that this indictment does not con- 
form to the bill of rights, because it fails to set forth “the 
nature and cause of the accusation.”—Bill of rights, § 10; 
Code, p. 30. A further objection urged against it is, that 
it is not framed according to the forms which the law has 
prescribed. We have duly considered these objections, 
and if is our opinion that they are not well taken. 

This statute isa public one, and all men are charged 
with a knowledge of its contents,—-Z¢rwin v. Hamner, 
27 Ala. 296. All men, in reading an indictment framed 
under the third section, are reasonably informed that the 
indictment charges the offense denounced by the first 
section. In fact, it may admit of question, if such is not 
the result of the legal intendment, which presumes that 
every one knows the law. De this as it may, enough is 
stated in the indictment to inform the defendant of the 
nature and cause of the accusation, The non-professional 
reader will be better informed of the nature and cause of 
the accusation by the simple statement found in this reeord, 
than he would be by the technical verbosity which pre- 
vailed a century ago. 

Nor is this a new question in this court. Several of the 
Code forms of indictments are defective, under the argu- 
ment made in this ease ; for they omit to aver many facts, 
which sre necessary to be proved to insure a conviction. 
Many of them aver facts disjunctively, and all of them 
omit all mention of the county in which the offense was 
committed.—See Code, §§ 3244, 3506, 3507 ; also, forms 
Nos, 7, 26, 29, 31, 33, 66, 67, 68, 71, 74. Ge. These forms 
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we have invariably held sufficient.—See the authorities 
collected, Shep. Dig. 71-2. In Noles v. The State, (24 Ala. 
672,) our predecessors ruled, that the constitution docs not 
inhibit the legislature from introducing forms of indicment, 
variant from those of the common Jaw. They further 
ruled, that, if the form of indictment prescribed by the 
statute contain such an aceusation.at the suit of the State, 
found by a grand jury, as furnishes to the accused reason- 
able information of what he is called on to answer, by 
setting forth the. constituent elements of the offense, it will 
be sufficient, although it may omit many averments that 
were necessary at common law.. The indictment in this 
case is in the form which the law has prescribed, and, 
under the rules above declared, ib is sufficient. 

The fourth section of the act under which the defendant 
was tried, is in the following language: “Before any con- 
viction can be had in any prosecution under this act, it 
shall be incumbent on the State to prove, by three or more 
respectable witnesses, that the general reputation of the 
house, or. the keeper thereof, for the keeping of which 
the indictment is found, as to trading or trafficking Megally 
with slaves, is bad.” On a comparison of the sections 1, 
8,and 4 of this statute, it will be discovered that each is 
different from the others. Section 1 declares, that certain 
elemeuts shall constitute a public nuisance; section 3 
relates to the indictment ; and section 4 declares, that cer- 
tain prvof shall be made before a conviction can be had. 
Section 3 omits all mention of many of the ingredients of 
the offense, as found in section 1 3; while section 4, in speak- 
ing of the proof to be made, contains the word illegally, 
which is net found in section 1. Now, we think these 
difficulties vanish, when we consider the purpose for which 
each separate section appears to have been inserted. 
Section 1 defines the offense, and its constituent elements ; 
section 3 declares what shall be a sufficient indictment ; 
and section 4 requires, that certain proof shall be made, 
preliminary toa conviction. The first declares what shall 


be found by the jury; the third, what shall be alleged by 
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the pleader ; and the fourth, what shall be deposed to by 
three er more respectable witnesses. To allow section 4, 
which relates to the testimony, to enlarge the constituent 
elements of the offense which section 1 defines, would seem 
to be as illogical, as to allow section 3, which defines the 
indictment, te restrict those constituent elements. 

If it be asked, why require the witnesses to testify that 
the character for trafficking dlegally with slaves is bad, if 
that be not one of the facts to be found by the jury ;—we 
answer, it was certainly within the power of the legisla- 
ture to make such a rule, and it is not for us to question 
the exercise of that power. The offense is complete, under 
section 1, if only free persons of color habitually visit, 
assemble, or stop at, or loiter about, a house of the kind 





ynentioned in tke statute, provided the general reputation of 
such house er the keeper thereof, as to trading or traffick- 
ing with slaves, is bad. It is not complete, if slaves habit- 
ually visit, assemble, &ec., at such house, unless the reputa- 
tion of the house or its keeper, for trading or traflicking 
with slaves, is bad. 

In Jordan v. Owen, (27 Ala. 152,) we decided, that a 
plaintifi, testifying in his owu case to an indebtedness to 
him, must go farther, and swear that the debt is unpaid. 
Yet no one would contend, that, in such case, the charge 
of the court should authorize that body te find against the 
plaintif, if he had not satished them that the debt was not 
paid. The proof, in such case, getting before the jury, if 
the plaintiff make out a préma-facie case of indebtedness, 
the onus cf showing a payment would, in the case sup- 
posed, as in all other cases, rest on the defendant. £2 
incumbit probatie, qui dicit. The testimony in such case, 
to be legal, must contain positive and negative averments ; 
while the finding of the jury need only respond affirma- 
tively. 

A fair illustration of the argument. we are making, may 
be seen in the following supposed ease. It is said to be a 
rule of the common law, not to convict of murder, unless 
the dead body has been found. Now, suppose an act of 
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‘the legislature should declare, that no conviction for mur- 
der should be had, unless three respectable witnesses should 
testify that they had seen the dead body. On a trial, three 
respectable witnesses testify as the statute requires; but 
the jury are convinced that one of the witnesses is mis- 
taken, and that in fact he never saw the dead body. Still 
the jury are convinced, beyond reasonable doubt, that the 
prisoner had committed the offense charged. Would any 
one contend, that, under the influence of such supposed 
statute, the prisoner should be acquitted? So, under this 
statute, we hold, that section 4 is not introductive of any 
new fact to be found by the jury; but that, out of abun- 
dant caution, its purpose was to screen the defendant from 
conviction, save on the testimony of three or more respect- 
able witnesses on the question of character. 

It may be questioned, whether there can be such thing 
‘as general bad character or reputation for trading or traffick- 
ing with slaves, unless such trading or ‘traflicking was 
illegal; in other words, that a trader, who dealt with 
slaves legally, could not thereby acquire a bad reputation. 
In answer to this we say, the legislature have inserted the 
word illegally, in defining the measure of proof, and we 
prefer not to say they had no object in doing so. We 
hold, then, that the testimony must conform to section 
four, but the finding need only respond to the requirements 





.of section one. 

The bill of exceptions in this case purports to set out all 
the evidence. Five witnesses testified, that the general re- 
putation of the defendant, for trading or trafficking with 
slaves, was bad; but no witness employed the word ¢le- 
gally. Inthe first charge given to the jury, the circuit 
court, on this point, said, in effect, that if three respecta- 
ble witnesses had testified that the defendant’s general 
reputation for trading or trafficking with slaves was bad, 
this would mect the requirements of the law. This was 
an error. 

The second charge is, perhaps, obnoxious to criticism, tm 
this—that it does not sv{ficient!y confine the assembling 
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or loitering of the slaves, or free persons of color, to w 
place or places aé or about the premises of the defendant. 
This will be remedied on another trial. 

It was not necessary that the State should prove aflirm- 


atively, that the defendant permitted, or consented, that 
slaves shoukl visit, ston, er assemble at, or loiter about his 
q premises. The police of his own premises was under his 
' control, and it was both lus privilege and duty to drive 
them away. If he did. not do so, that provision of the 

] statute was violated. 
4 It was not necessary that the defendant should have been. 
a licensed retailer... If he kept a house where spirituous 
a liquors were sold, retailed, or given away, that was sufficient. 
y The phrase, “shall not have a license granted to him or her. 
3 again,” is a verbal inaccuracy. Its meaning is afterwards, 


as is shown by other provisions of the statute. 

What we have said will sufficiently guide the circuit 
court in another. trial. 

Reversed and remanded. 





BASS vs. THE STATE. 
[INDICTMENT FOR BETTING AT TEN-PINS: ]” 


1. Conviction on testimony of aecomplice.—Under the act of 1854, (Session 
Acts, 1853-54, p. 30,) as amended by the act of 1858, (Session Acts, 
1857-58, p. 257,) itis the betting at ten-pins, and not merely playing 
the game, that constitutes the offense; consequently, a person who 
engages in the game, and does not participate in the betting, is not an 
accomplice, within the meaning of section 3660 of the Code, which 
forbids a conviction on the unncorroborated testimony of an accomplice. 

2. When objection to grand jury may be made.—The objection cannot be 

raised for the first time in the appellate court, that the record fails to 

: show that the grand jurors were regularly selected and summoned. 

3. Constituents of offense —To constitute the offense of betting at ten- 
pins, (Session Acts, 1857-58, p. 267; ib. 1853-54, p. 30,) it is not neces- 
sary that the game should be played at one of the places enumerated 
in section 3243 of the Code. 
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Fi.om the Circuit Court of Covington. 
Tried before the Hon. Jno. K. Henry. 


Tue indictment in this ease charged, that the defendant, 
within twelve months before the finding of the indictinent, 
and after the Sth February, 1858, “bet at ten-pins, or 
some such game, which betting was not for the game.” 
The defendant demurred to the indictment, for duplicity, 
for uncertainty, because it did not sufficiently describe the 
offense, and because it did not allege that the game was 
played at one of the places specified in section 3243 of the 
Code ; but lis demurrer was overruled. ‘ On the trial,” 
as the bill of exceptions states, “ the State introduced one 
Rue as a witness, who testified, that the defendant and one 
Carson, within twelve months before the finding of the in- 
dictment, agreed to roll a game of*ten-pins at a public 
alley in. the town of Andalusia in said county, and bet the 
feed of two yokes of oxen for three weeks on the result of 
said game ; that Carson asked him to roll'the game for him; 
that he and Carson rolled said game against defendant and 
another person, whose name he did not recollect ; that they 
went to the bar several times during the game, and drank 
liquor ; that Carson won the game, and a controversy then 
arose between him and the defendant, as to the construe- 
tion of the bet; that the game was played in Covington 
county, on a public alley in the town of Andalusia, which 
was kept for play and pay, within twelve months before 
the finding of the indictment; that he had no interest 
whatever in the bet made on the game, or for the alley 
fees, or for the liquor drunk; that he paid.for nothing, and 
neither won nor lost anything onthe game ; and that his 
only connection with the game was to join in the roiling 
for Carson, and at his request.” The defendant asked the 
court to instruct the jury, “that if they found, from the 
evidence, that the witness Rue was engaged in rolling the 
game for Carson, and did nothing but rell for him, and took 
no part in the betting, but drank with the others at the 
conclusion of the game, he was an accomplice, and they 
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evuld not convict the defendant on his unecorroborated tes- * 
timony.” The court refused this charge, and the defend- 


-ant excepted to its refusal. 


Joun McCaskir1, for the defendant. 
M. A. BaLpwry, Attorney-General, contra. 


R. W. WALKER, J.—The test, by which to determine 
whether a witness, who has been introduced by the State, 
is an accomplice within the meaning of section 3600 of the 
Code, is the inquiry, eould the witness himself have been 
indicied for the offense, either as principal or accessory ? 
See Davidson v. State, 33 Ala. 350; Bouvier’s Dict., “ Ac- 
complice.” Under the act of February 17, 1854, (Acts 
53-4, p. 30,) as amended by the act of February 8, 1858, 
(Acts ’57-S, p. 267,) it is the betting at ten-pins, and not 
merely playing the game, that constitutes the offense. As 
the witness did not bet, and was not concerned in the bets 
made by others who took part in the game, he could not 
have been indicted; and, therefore, was not an accomplice. 

[2.] The objection, that the record fails to show that 
the grand jury was regularly selected and summoned, can- 
not be made for the first time in this eourt.—Code, § 3591 ; 
Shaw v. State, 18 Ala. 549; Nugent v, State, 19 Ala. 540; 
Floyd v. State, 80 Ala. 511; Russell ¢, State, 33 Ala. 366. 

[3.} It is not necessary to constitute the offense of bet- 
ting at ten-pins, that the playing should take place at one 
of the places enumerated in section 3243 of the Code. 


- Hence, the objection to the indictment was not well taken, 


Judgment affirmed. 
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SMITH er au. vs.. THE STATE. 


[INDICTMENT FOR GAMING. ] 


1. Conviction on testimony of accomplice.—Where a witness testifies, that 
he was present while the several defendants played a number of 
games with eards; that at the request of one of the players, who dik 
not understand the game well, he sat behind him, and, from time to 
time, during the whole continnance of the games, instracted him how 
to play; that he took a card, on one or two occa: ions, from the hand 
of said unskillful player, and threw it down on the table for him, and; 
on one occasion, during the momentary absenee of said player, played 
one of his cards for him; and that he was also engaged in reading a 

part of the time,—the court may refuse to instract the jury, that said 

witness was an accomplice, (Code, § 3600,) and thaé:a conviction 
could not be had on his uncorroborated testimony. 

2. What constitutes a public house—A lawyer's ofiice is a public house 
within the prohibition of the statate against gaming, (Code, § 3243,) 
and where it consists of two rooms, front and back, connected by a 
door, in each of, which professional business is transacted, the two 
rooms are equally within the statute. 


From the Circuit? Court of Choctaw. 
Tried before the Hon. A. A. CoLEMAN. 


Ty this case, George Frank Smith, Marcellus A. Cole- 
man, M. VanCamp and Charles Hill were jointly indicted 
for gaming ; the indictment being in the genera! form pre- 
scribed by the Code. ‘On the trial,” as the bill of excep- 
tions states, “the State introduced one Moody as a witness, 

who testified, that within twelve months before the finding 

of the indictment, and in said county of ‘Choctaw, the de- 
fendants played several games with cards, (called ‘euchre,’) 
in the law-oflice of George F. and G. Frank Smith, prac- 
ticing attorneys; that said office was situated on the street 
facing the public square in the town of Butler, in which 
public square is the court-house ; that there were two 
rooms in said office, with a. door leading from one to the 
other ; that the law-book3-of said “attorneys were kept:in 
the front room, and yusiiess was done with the public in. 
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both rooms, but usually in the back room, where the 
writing-table of one of said attorneys was situated ;~ that 
the playing was done in said back room ; that the door be- 
tween the two rooms and the windows were closed, and 
the back door could not be scen from the street; that wit- 
ness, at the request of Charles Hill, who did not under- 
stand the game well, sat behind him, and, from time to 
time, instructed him how to play; that this information 
was given by him to said Hill, from time to time, during 
the whole continuance of the games; that he took a card, 
on one or two occasions, from said Hill’s hand. and threw 
it down on the table for him ; that'on one occasion, while 
said Hill was momentarily absent from the room, he toox 
up his cards, and ‘passed’ for him, (which is a- technical 
expression in the game,) and that he (witness) was also 
reading a medical book a part of the time the game was 
going on.” This being all the evidence, the defendants re- 
quested the court to instruct the jury—lIst, “that the said 
witness was an accomplice, within the meaning of seetion 
3600 of the Code, and that a conviction could not be had 
on his testimony alone ;” and, 2d, “that the house in 
which the playing took place, was not: a public house 
within the meaning of section 3243 of the Code.” The 
court refused these charges, and the defendants-excepted 


to their refusal. 


Wituram Boytes, for the defendants. 
M. A. Batpwiy, Attorney-General contra. 


A..J. WALKER, C. J.—The witness only participated 
in the playing by aiding an unskillfal player with his 
advice, and at one time doing some: little acts, during 
a brief absence of such unskillful player, in his place. 
These acts were not of sach character as necessarily 
to constitute the witness an accomplice, when he was 
not engaged in the performance of them. During a part 
of the playing, the witness was engaged in reading. 
While he was so engaged, it cannot be affirmed, as a legal 
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‘eonclusion, that he was either assisting in the game, or par- 
ticipating in it. The offense may have been complete, by 
what was done during the time eceupied by the witness in 
reading.—Swallow v. The State, .20 Ala. 30; Cannon v. 
State, 15 ib. 383°; Coggins v. State, .7 Porter, 263. The 
court was, therefore, not authorized to assume conclusively, 
that the witness was an accomplice at ali the points of 
time when enough was done to authorize a conviction. 
This the court was, in the first charge asked, requested to 
do ; or, at least, that was the effect of the charge. There 
was, therefore, no error in ‘the refusal. 

[2.] There was no error in the. refusal of the second 
charge requested. 

Affirmed. 





Ex Parte KELLY et An. 
[APPLICATION FOR HABEAS CORPUS. ] 


4. Jurisdiction of Siate courts to discharge person in custody for violation of 
criminal laws ef United States.—The courts of this State have now 
(July 9, 1861) no jurisdiction to discharge from custody a person whe 
was arres{ed prior to the passage of the ordinance of secession, charged 
with a violation of the criminai laws of the United States within the 
‘Jimits of the State of Virginia; the question’ of his right to be dis- 
charged, or his transfer to the proper court in Virginia for trial, ap- 
pertaining to the jurisdiction of the district court of the Confederate 
States. 


Apriication by John Kelly ‘and Richard Dodge, alias 
Richard Horton, for the writ of habeas corpus, or other 
remedial process, to obtam their release from imprisonment 
in the county jail-of Mobile. The petitioners were ar- 
rested under a warrant, dated November 2, 1860, issued by 
a justice of the peace in Mobile, (acting under the authority 
conferred on bim by the act of congress approved the 24th 
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September, 1789, known as the “judiciary act,”) ona 
charge of assault and battery and robbery, “said to have 
been committed by them, on the persun of one Martin 
Green, in the month of September, 1860, en board the 
American ship Lvastern Star, in the Potomae river, near its 
mouth, and contiguous to the Chesapeake bay ;”? and were 
committed to jail by the justice, to answer said charge 
“before the next grand jury for the United States of 
America.”” At the December term, 1860, of the district 
court of the United States for the southern district of Ala- 
bama, Ilon. Wa. G. Jones presiding, the grand jury inves- 
tigated the case, and returned into court areport in writing, 
in which they stated, that they were satisfied of the com- 
mission of the offense by the prisoners, but were advised 
that the court had ne jurisdiction of the case, except to 
order its transfer, and the removal of the prisoners for trial, 
to the proper tribunal; and the court thereupon made an 
order, on the 11th January, 1561, (the day on which the 
Alabama ordinance of secession was adopted,) directing the 
United States marshal of that district to remove the pris- 
oners to the eastern district of Virginia, and to deliver 
them to the marshal of that district. On the Sth February, 
1861, the prisoners sued out a habeas corpus betore the Hon. 
HENRY CHAMBERLAIN, the judge of the city court of Mo- 
bile, who, on. the hearing of the case, remanded them te 
jail; and onthe 7th March, 1861. they renewed their ap- 
plication to this court. The opinion of this.court was 
delivered on the 9th July, 1861. 


F. 8S. Biounrt, for the prisoners.—1. The order of Judge 
Jones, having been made on the day the Alabama ordinance 
of secession was passed, is void.—Arnold v. United States, 
9 Cranch, 104. ‘That ordinance was a revocation of the 
entire legislation of the United. States congress within tlre 
limits of this State; and this state of things coutinued 
until the 26th January, when the convention adopted such 
portions of the United States laws as.they deemed neces- 
sary for the government of the State. 
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2. The ordinance of 26th January, continuing and trans- 
ferring to State courts the cases pending in the United 
States courts, expressly excepts from its operation those 
eases “in which the United States of America is plaintiff;” 
and the effect of this exception is to discontinue all prose- 
cutions at the suit of the United States. The adoption of 
the act of 1825, respecting crimes against the United 
States, by the 6th section of that ordinance, was prospec- 
tive in its operation, and could not revive a criminal prose- 
cution which had been discontinued. 

3. The prisoners have comnutted no offense against the 
laws of Alabama. They are charged with the commission 
of an offense, outside the limits of the State, against a 
government whose laws and jurisdiction, within this State, 





are abolished ;. and there is now no law by which they can 
be detained.or punished. Norhas the United States, though 
now a foreign government, any right to demand .their sur- 
render for trial, since that is a right which only exists by 
virtue of treaty stipulations; and any treaty between the 
United States and the Confederate States, hereafter made, 
would not reach their case.—2. Brock. C. C..493. 

4. Unless discharged by authority of a State court, the 
prisoners are without remedy; the ordinance of secession 
having abrogated the constitution .of the United States, its 
laws, courts, judges, and officers. The following authori- 
ties are referred to: Lose v. Himely, 4 Cranch, 291; £lliott 
v. Picrsol, 1 Peters, 340; Eachange v. McKadden, 7 Cranch, 
116; Williams v. Suffolk Ins. Go.. 3 Sumner, C. C. 270; 
Vattel’s Law of Nations, (ed. 1829,) 58-66. 


A. J. WALKER, C. J.—We think that,. aé this time, 
the application for the habeas corpus in this case appertains 
to the jurisdiction of. the district court of the Confederate 
States of America;.and that guided by the decision in 
Ableman v. Booth, (21 How. 506,). which we recognize as 
an able and correct exposition of the law, we have no au- 
thority to interfere in the matter. We state, briefly, the 
reasons that lead us to that. conclusion. 
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The ordinance of the convention of the State of Ala- 
baina, conferring the judicial power of the courts of the 
United States in this State upon.the State courts, was 
limited in its operation to the time when the congress of 
the Confederate States should otherwise dispose of the 
jurisdiction. The constitution of the provisional govern- 
ment, inits third article, bestows that jurisdiction upon the 
district courts ; and bestows upon the congress of the Con- 
federate States power to make laws for the transfer of 
causes, pending in the courts of the United States, to the 
courts of the Confederacy; and also for the execution of 
the orders, decrees and judgments theretofore rendered by 
the courts of the United States. Section fifty of the act 
of the provisional congress, to establish the courts of the 
Confederate States, adopied March L6th, 1861, provides, that 
no person now under arrest, or in custody, upon any crim- 
inal charge or offense,on process issued from the courts of the 
United States, shall be released by reason of the dissolution of 
the Union; but he shall continue under arrest, or in custody, 
until discharged by due course of law. The State of Vir- 
ginia is now a member of the Confederacy ; and an act of 
congress, approved 9th February, 1861, continues in force 
all laws of the United States which were in use in the Confed- 
erate States of America on the first day of November last, 
and not inconsistent with the constitution of the Confederate 

tates. 

In view of the constitutional and legislative provisiens 
‘above stated, we are not prepared to decide, that the judge 
of the district court is without authority to transmit the 
prisoners to the proper ceurt in Virginia for trial, as might 
‘have been done under the laws of the United States, if the 
Union had not been dissolved.—Brightley’s Digest, p. 90. 
At all events, we feel entirely clear in the opinion, that the 
‘question of the prisoners’ right to a discharge is a matter 
now appertaining to the jurisdiction of the district court 
of the Confederate States ; and it would be improper for us, 
at this time, to grant to the prisoners any remedia! process. 

Motion refused. 
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BURDINE ws, GRAND LODGE OF ALABAMA. 
[ACTION ON COMMON MONEY COUNTS. ] 


1. Judicial notice of free-masons as charitable corporation.—The courts 
of this State will take judicial notice of the fact, that the society of 
free-miasons is a purely chiavitable corporation. 

2. Cempciency of corperator as jurer, and as witness for corporation.—The 
society of free-masons being a purely charitable corporation, a mem- 
ber of the society cannot be said to have the smallest pecuniary in- 
terest in the event of asuit to which the society is a party; conse- 
quently, he is a competent juror, and a competent witness for the 
society. 

3. Variance in description of corporation. —Tlic sceiety of freesmasons in 


this State being incorporated by the name of the “Most Worshipful. 


Grand Lodge of Ancient Free-masons of Alabama and its Masonic 


Jurisdiction,” and suing by that. name, a charter granted by the 
“Grand Lodge of the State of Alabama,” authorizing the persons te 
whom it is directed “to form themselves into a regular lodge of an- 
cient free-masons, by the name of Yorkville Lodge No. 131,” suffi- 
ciently appears to have been issued by said corporation, and the mis: 
descripticnu does not mmount to» material variance 


Appra. from the Circuit Court of Pickens. 
Tried before the Hon. A. A. COLEMAN. 


Tis action was brought by the “Most Worshipful 
Grand Lodge of Ancient Froe-masons of Alabama and its 
Masonic Jurisdiction,” against James T. Bardine. The 
complaint contained the common count. for money had and 
received, and another on an account stated. The pleas 
were—1st, the general issue ; 2d, payment; and, 3d, that 
the plaintiff never was a corporation authorized to sue on 
said causes of action. Before the trial was commenced, as 
the bill of exceptions shows, the defendant challenged for 
cause two of the jurors, who were shown to be members 
of subordinate lodges established under the authority of 
said grand lodge ; :and reserved an exception to the over- 
ruling of his objection. On the trial, the plaintiff offered 


in evidence an instrument of writing, which..was proved . 
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to be sealed with the seal of said grand ledge, and signed 
by D. Clopton, grand-master, P. Williams, deputy grand- 
master, S. H. Dixon, senior grand-warden, Geo. W. Gaines, 
junior grand-warden, and A. P. Pfister, grand-secretary, in 
the following words : 

“We, the Grand Lodge ef the State of Alabama, to all 
the enlightened, passed and raised, to whom these presents 
shall come, greeting: Know ye, that by the high power 
vested in us, we do hereby authorize and empower the fol- 
lowing weil-beloved brethren,” (naming seven  persons,) 
“residing at or near Yorkville, in the county of Pickens, 
State of Alabama, te furm themselves into a regular lodge 
of ancient free-masons, to be opened at Yorkville, by the 
name of Yorkville Lodge No. 1313; and we do hereby em- 
power the above-named brethren and their successors, with 
their constitutional number, to assemble and open a legal 
lodge, to confer the degrees of entered apprentice, fellow- 
eraft, and master-mason, to admit members, and to do all 
other business appertaining to said degrees ; conforming in 
all their doings to the by-laws of their lodge, and the con- 
stitution and by-laws of the Grand Lodge of the State of 
Alabama ; for which purpose this shall be their sufficient 
warrant or charter. Given under our hands, and the seal 
of the Grand Lodge, at. Montgomery, this 4th December, 
A. L. 5851.” : 


(Signed and sealed as above stated.) 


The plaintiff offered this document in evidence ‘to show 
that Yorkville Ledge No. 131 was under the jurisdiction 
of said grand lodge ;” and the court admitted it for that 
purpose, against the defendant’s objection, and he excepted 
to its admission. The plaintiff also read ‘ia evidence its 
charter of incorporation, as found in Clay’s Digest, 
pp- 874-5 ; and then offered one Payne as a witness, who 
testified, on voir dire, “that he was a member of. said 
grand lodge, and master of Yorkville Lodge No. 131.” 
The defendant objected to the competency of said witness, 
and reserved an exception tothe overruling of his objec- 
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tion. The testimony of Payne was to the effect, that the 
defendant had been treasurer of Yorkville Lodge No. 131, 
and was indebted to said lodge for a balance of money in 
his hands as such treasurer. The rulings of the court 
above stated, with others which require no particular no- 
tice, are now assigned as error. 


Torver Reavis, for appellant.—1. It is one of the old- 
est maxims of the law, that a jury must be indifferently 
chosen ; and that not only the smallest pecuniary interest, 
but even favor or bias towards a party, disqualifies a juror. 
Finch’s Law, pp. 399-402; 3 Bla. Com. 363, m. p. Hes- 
keth v. Braddock, 3 Burr. 1856-7 ; Lynch v. Horry, 1 Bay, 
229; Davis v. Allen, 11 Pick. 466.; Wood v. Stoddard, 

2 Johns. 194; Page e. Railroad Co., 1 Foster, 438. The 
jurors objected to could not have been unbiased, indiffer- 
ent, or disinterested ; for the corporation suing, of which 
they were members, is not only authorized to hold prop- 
-erty, and to sue for money or other property, but “to do 
all other things concerning the estates and moneys of the 
lodge,’”’——an authority which would empower the members 
to divide among themselves the very money recovered in 
this case. It is, in effect, the case of one of the parties to 
a suit sitting as a juror on its trial. 

2. For the same reasons, Payne was not a competent 
witness for the plaintiff; being really an integral part of 
the corporation, and giving evidence for himself. As a 
member of the corporation, the judgment would be evi- 
dence for or against him in any subsequent suit between 
him and any other members, for an account of the money, 
debts, and estate of the corporation ; and in the event of 
a dissolution of the corporation, he would be entitled to a 
share of ‘the very money recovered in this suit.—Code, 
§§ 1489-90, 2651. 

3. The.instrument offered in evidence, as the charter of 
Yorkville Lodge No. 131, ought not to have been admitted. 
A corporation can only act in and by its corporate name. 
The charter of the subordinate lodge, therefore, emanated 
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from some other body than the plaintiff; or, if granted by 
the plaintiff, was an unauthorized act. 


E. W. Peck, contra.—1. The plaintiff is a purely chart 
table corporation, as this court must judicially know, even 
if the fact were not apparent on the face of its charter. 
The corporation being charitable, its members are compe 
tent jurors and witnesses.—1 Greenl. Ev. §§ 332-3; M. 
E. Church v. Wood, 5 Ohio, 283; 3 Phil. Ev. pp. 58-60, 
note 37; Purple v. Horton, 13 Wendell, 22. 

2. No specific objection was made to the charter of the 
subordinate lodge; no material variance or misdescription 
of the corporation is shown by it; and it does not lie in 
the defendant’s mouth, after acting under the charter, and 
receiving the money belonging to the lodge, to question 
the authority of the charter. 


STONE, J.—It is certainly a good and wholesome 
rule, which should be strictly regarded, that any pe 
cuniary interest, even the smallest, in the event of 
the suit, will disqualify a person from serving on the jury 
charged with its trial. This rule is necessary as a protec- 
tion to the public interest, and as a guaranty of that purity 
and integrity in the administration of the law, which alone 
can inspire respect for, and confidence in our judicial tri- 
bunals.—Ltussell v. Hamilton, 2 Seam. 56; Lynch v. Horry, 
1 Bay, 229; Wood v. Stoddard, 2 Johns. 194; Finch’s' 
Law, 399; Hesketh v. Braddock, 3 Burr. 1856; Davis 
v. Allen, 11 Pick. 466; Brittain v. Allen, 2 Den. 120; 
Page v. Railroad Co., 1 Foster, 438 ; 3 Black. Com. 363. 

If, however, the society of free-masons is, in its financial 
policy, purely eleemosynary, or charitable, then the mem- 
bers of the grand lodge, as such, cannot be said to have 
any pecuniary interest in the result of the suit; and no 
other ground of challenge against these jurors being 
shown, the ruling of the circuit court, on the hypothesis 
stated, would be free from error.—Com. v. O’ Neil, 6 Gray, 
348° M. E. Church v. Wood, 5 Ohio, 283 ; 1 Greenl. Ev. 
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§ 333; Nason v. Thatcher, 7 Mass. 3983 Phil. Ev., Cow. 
& Hill’s Notes, (edition of 1850,) vel. 8, pp. 58-9. 

The society known as free-masons has long existed in 
this country, and in almost or-quite every part of it. The 
purpose and objects of the society have been made public 
in numerous books, periodicals, and public addresses. 
From all these sources of information, and from the gene- 
rally:received and accredited judgment of the public, the 
sole purpose and ebjeet with which masonic: institutions 
acquire money and property, beyond their cnrrent expenses 
es a society, (furniture. lights,: fuel, stationery, and the 
like,) are for the bestuwal of reliefs and charities to the 
needy. Tadditien, the 3d and. 4th secztons of the act to 
incorporate masonic lodges in the State of Alabama, tend 
to confirm the belief that the society is eleemosynary in 
its aims. Under these circumstances, we hold, that we 
will take judicial notice, that the grand and subordinate 
lodges of free-masons within the State of Alabama consti- 
tute a charitable er eleemosynary corporation.—jlayor of 
Wetumpka v. Winter, 29 Ala. 660; Salomon uv. The State, 
28 Ala, 88; Dozier v. Joyce, 8 Por. 3033 Lampton v. Hag- 
gard, 3 Mon. 149; Jones v. Overstrect, 4 Mon. 547; Floyd 
v. Ticks, 14 Ark. 293; Stephen uv, State ef Georgia, 11 Ga. 
241; Duncan v. Littell, 2 Bibb, 424; Sterne v. The State, 
20 Ala. 433 Ward v. The State, 22 Ala. 16. 

It results from what we have said above, that the cir- 
‘cuit court rightly overruled tle several objections to the 
jurors and to the witness. 

[3.] It is also urged, that the circuit court erred in ad- 
mitting in evidence. the charter ef the subordinate lodge, 
because of a variance between the corporate name of the 
grand lodge of free-masons as found in the act of incorpo- 
ration, and that by which it. granted the charter to the sub- 
ordinate lodge. 

In the leading case of the DZayor and Burgesses of Lynn, 
(10 Rep. 124,) it is said, that * variances in syllabis ct verbis, 
and not in sensu et re, are not material.” It is further 
stated, as the rule for determining when the variance is im- 
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material, that the descriptive words used shall import the 
certain and true name of the corporation. In Newport Me- 
chanics’ Manf. Co. v. Starbird, (10 N. H. 125,) it is inti- 
mated as sufficient, “if there is enough expressed to show 
that there is such an artificial being, and to distinguish it 
from all others.” In the case of Doe, on demise of Mayor, 
&e., of Wallon v. Miller, (A Barn. & Ald. 699,) the de- 
claration stated a demise by “the mayor, aldermen, capital 
burgesses and commonalty of the borough town of Weldon.” 
The act of incorporation: given in evidence named the 
corporation “the mayor, aldermen, capital burgesses, and 
commonalty of Waldor.’ The court of king’s bench ruled 
the variance immaterial.—See, also, ALayor, dc., of Staf- 


Jord v. Bolton, 1 Bos. & Paul. 433 Inhab. of Middletown 


0. MeComice, Pennington, (N.J.) 500, in margin; d/rican 
Society ¢. Varick, 13 Johns. 333 Midway Cotton Manf. v. 
Adame, 10 Mass. 860 3: Juhab. vv String, 5 Halst. 323 5 Mial- 
jord and Chil. Turnpike Co. o. Brush, 10-Ohio, 1125 
Minot cv. Curtis, 7 Mass, 4443 LTagerstown Turnpike Roaa 
v. Creeger, 5 War. & Johns. 122. 

In the cxse from 10th New Hampshire Reports, cited 
supre, it was said, that “the alteration or transposition of 
a word in the name [of a natural person] freque ntly makes 
an entively different name; while the name of a corpora- 
tion frequently consists of several descriptive words, and 
the transposition of them, or an interpolation, or omission, 
or alteration of some of them, may make no essential dif- 
ference in the ease.” 

In Smith ve. Piank-road Co., (30 Ala.663,) we said, There 
is a well-marked distinction between a misnomer, which 
incorrectly xames a corporation, but correctly describes it, 
and the statement in the pleading of an entirely different 
party.”—See, also, Me Walker-v. Branch Bank, 3 Ala. 153; 
Crawford v. Bank, 4 Ala. 313; Smith e. Br. Bank, 5 Ala. 
263 ITancock v. Br. Bank,.ib. 440; Snelgrove «. Br. Bank, 
ib. 2953 Crarcford cv. Pr. Bank, 7 Ala. 3833; Caldwell 
v. Br. Bank, 11 Ala. 549; Davis ce. Br. Bank, 12 Ala. 463 
Com. Bank v. French, 21 Pick. 486 ; Angell on Corpora- 
tions, §§ 98 a, 101, 645, ct seq. 
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The name of the plaintiff below, as expressed in the act 
by which it was incorporated, is the ‘Most Worshipful 
Grand Lodge of Ancient Free-masons of Alabama, and its 
Masonic Jurisdiction.” The charter which was issued to 
the subordinate lodge, to the admission of which in evi- 
dence exception was reserved, is in the name of “the 
Grand Lodge of the State of Alabama,” is directed to cer- 
tain persons by name, and authorizes them “to form them- 
selves into a regular lodge of ancient free-masons, by the 
name pf Yorkville Lodge No. 131.” These marks of iden- 
tification, we hold, sufficiently show that the charter was 
issued by the “Most Worshipful Grand Lodge of Ancient 
Free-masons of Alabama,” and the only variance consists 
in the omission of some words, making no essential differ- 
ence inthe name. We think the corporation was identi- 
fied by words sufficiently descriptive to let it in as evi- 
dence ; and, hence, we hold, that in this matter the circuit 
court did not err. 

Affirmed. 





McALLISTER’S EXECUTOR vs. McALLISTER. 


[BILL IN EQUITY BY WIDOW, AFTER ALLOTMENT OF DOWER, FOR RECOVERY 
OF RENTS, OR MESNE PROFITs. ] 


1. Extent of widow's quarantine.---A plantation, about five miles distant 
from the town :in which the husband resided at the time of his death, 
from which he drew his supplies and derived his entire income, and 
the superintendence of which constituted his only business, is not so 
connected with his residence, (Code, § 1859,) as to entitle the widow 
to the possession or rents thereof until her dower is assigned. (A. J. 
WALKER, C. J., dissenting.) 

2. Jurisdiction of cquity to award mesne profits. and measure thereof.---After 
dower has been allotted to the widow by the probate court, she may 
came into eqnity to recover damages for its detention; and the meas- 
ure of her damages, where the husband left no descendants, would be 
one-half of the rent, from the death of her husband, until the assign- 


ment of dower. 
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3. Equitable set-off against claim for mesne profits.—If the executor carries 
on the plantation of the deceased husband with the labor of the slaves, 
pays all the debts and expenses of administration out of the income, 
thereby saving the entire personal estate for distribution, and distrib- 
utes to the widow, under an order of the probate court, her distribu- 
tive share of the residue of such income, this constitutes no defense 
to the widow’s claim for mesne profits; yet, if he acted iu good faith, 
he is entitled to a credit out of the assets for the amount of damages 
recovered from him by her; and if the amount received by her as a 
distributee exceeds her proper share, to be ascertained after deducting 
the amount of her recovery from the entire fund for distribution, he 
may, under appropriate pleadings, recover the balance from her, and 
have it adjusted in the suit forgnesne profits. 


AppeaL fromthe Chancery Court of Marengo. 
Heard before the Hon. Wave Keyes. 


Tne bill in this case was filed by Mrs. Agnes McAllister, 
the widow of William McAllister, deceased, against the 
executor of said decedent, to recover the rents of the plan- 
tation belonging to the decedent, from.the time of his 
death until her dower was assigned to her under an order 
of the probate court. The decedent died in Oetober, 1853, 
leaving no children or their descendants ;: having executed 
and published his last will and testament, which was duly 
admitted to probate after his death, and of which Lewis 
B. McCarty, the defendant, was. appointed the executor ; 
and being seized and possessed of a house and lot in the 
town of Demopolis, in which he resided at the time of his 
death, and a plantation about five miles distant in the 
country, which contained about eight hundred acres. The 
widow dissented from the will, within the time prescribed 
by the statute, and afterwards instituted proceedings -in 
the probate court for an allotment of her dower ; and her 
dower was allotted to her, by commissioners appointed by 
said probate court, on the 14th January, 1856. The bill 
alleged, that the decedent ‘resided on and cultivated said 
plantation, from the year 1826, until January, 1851, when 
he removed to the town of Demopolis, (about five miles 
distant therefrom,) for the sake of comfort and society, and 
for no other purpose; that he continued the cultivation of 
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said plantation as before, was engaged in no other business 
than that of planting, derived all his income from said 
plantation to the time of his death, and all the supplies for 
the support and consumption of his family, except sugar, 
coffee, and similar articles of foreign export, as well after 
as before his said removal to Demopolis ; that said planta- 
tion was in fact, at the time of his death, but an appurte- 
nance to lis residence m the town of Demopolis, and eon- 
nected therewith ;” and that said executor hal been in the 
possession of said plantation, and in receipt of the rents 
and profits thereof, from the time of his appointment and 
qualification. .The complainant claimed that she was “en- 
titled to the rents of said entireplantation, from and after 
her husband’s death, until dower was assigned her, under 
and by virtue of her right to the pessession thereof until 
the assignment of her dower, together with interest on 
said rents ;” and added the general prayer, for other and 
further relief. 

‘The executer filed an answer to the bill; denying that 
the plantation was appurtenant to the decedent’s residence, 
er connected therewith, or that the complainant was en- 
titled to.any portion of the rents; but admitting all the 
other-allegations of the bill, He alleged, also, by way of 
defense, that with the proceeds of the eraps raised on the 
plantation he had paid all the debts of the estate, with the 
expenses ef administration, and, under an order of the 
probate court, had distributed one-half of the residue te 
the complainant, as a part of her distributive share of the 
personalty ; and he insisted, that she was thereby estopped 
from asserting any claim to the rents. 

By agreement between the parties, it was admitted, 
“that the decedent drew all of his suppties irom said plan- 
tation during his life-time, and ewed money and large 
debts at the time of his deaths that the defendant, as 
executor, had cultivated four hundred and thirty-five acres 
of said plantation, from 21st August, 1554, until the 14th 
December, 1856, when the complainant’s dower was 
assigned to her; that said land was wortli, by way of rent, 
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$2 °50 per acre; that the crops raised on said land by said 
defendant. during the time aforesaid, were sold by him for 
$5,101 58, of which amount $3,558 43 was applied by 
him to the paymeut of debts, being all the debts of the 
estate ; that the complainans dissented from the will, and 
took one-half of the property after the payment: of debts 3 
that a balance of $1,875 66, after payment of debts, was 
left iv said defendant’s hands, arising from the preceeds of 
said crops, as aseertained by a decree of the probate court 
of said county, ona settlement had before the institution 
wof this suit; and. that one-half of this ‘amount, $937 83, 
was decreed to complainant on said settlement, and paid to 
her by said: defendant.” 

On final hearing, on-bill, answer, and admitted facts, the 
chancellor held the complainant entitled to the entire rents 
of the plantation, and ordered an account to be taken by 
the master ; and his decree is:now assigned as error. 


J. W. Garrorr, for appellant. 
Jno. T. LoMAX, contra. 


A. J. WALKER, C. J.—The complainant’s deceased 
‘husband removed from his plantation, in 1851, to a town 
distant about five miles, and thenceforward until his death, 
An 1853, resided in the town; drawing his supplies from 
the plantation, having no business save the superintendence 
of the plantation, and no income except from the planta- 
tion. ‘The majority of the court are of the opinion, that 
the plantation of the deceased was not, within the meaning 
of section 1359 of the Code, “connected with the dwelling- 
house where the deceased most usually resided next before his 
death,” and that the widow was not entitled. to the posses- 
sion of the plantation until her dewer was assigned her. 
They think, that the same reasoning which would make 
the plantation so connected in this case, would produce the 
same result if the plantation were a hundred miles distant 
from the residence, and would give the widow the posses- 
sion, as her quarantine, of two or more plantations within 
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a few miles of the residence. They think, that to hold 
the plantation in this case to be within the statute, would 
be inconsistent with the spirit and intent-of the law, and 
would establish a precedent which might lead to most un- 
just and unreasonable consequences. I would myself 
prefer a different conclusion, and I think the previous 
decisions-.of this court sustain the widow’s right to possess 
the plantation until her dower was assigned.—Pinckard v. 
Pinckard, 24 Ala. 250 ;-Smith v. Smith, 13 Ala. 329. 

2.] The complainant had a right to come into chancery 
to recover damages for the detention of her dower ; and 
the measure of her damages would be one-half the rent, 
(the deceased having left: no descendants,) from the hus- 
band’s death, until the dower was assigned.—Perrine v. 
Perrine, 35 Ala. 644; Slatter v. Meck, ib. 5283 Smith v. 
Smith, 13 Ala. 329-336. 

[3.] As a defense to this suit, it is said by the defendant, 
that he carried on the plantation, and from the income he 
discharged the debts of the estate, leaving the entire per- 
sonalty to be divided ; that there was a large balance in 
his hands, after the payment of the debts and expenses of 
administration ; and that one-half of this balance was, 
under a decree of the probate court, paid to the com- 
plainant. The argument, we suppose, is, that the com- 
plainant, in having the income of the plantation appropri- 
ated to the payment of the debts of the estate, and the 
personalty. thus saved from sale to pay the debts, and in 
receiving one-half the balance of the income, has received 
the benefit of one-half the rent of the land. The income 
from the plantation was the product of the soil, the labor 
of the slaves and animals, the implements of husbandry, 
and the skill and industry of the supervisor, undistinguish- 
ably commingled. It is not true, therefore, that the income 
stood to the complainant in the place of the rent of the 
land. It was the product of the commingled elements. 
above stated, one of which was.the use of the land; and. 
to one-half the benefit of all the others she was entitled as 
a, distributee of the estate. By virtue of a right altogether 
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distinct from her dower, she was entitled to her distributive 
share, after the payment of debts and expenses, in the 
product of all the agencies employed, except the use of 
the land; and to one-halfthat she was as dowress entitled. 
The doctrine of election obliges a party, having inconsistent 
rights, to choose between them. No such inconsistent 
rights exist here, between which a choice could have been 
made. The complainant could not have given up the 
income derived from the land, or the benefit accruing to 
her from the discharge of debts and expenses out of it, 
without at the same time yielding up her right as a dis- 
tributee, which she could not be required to do. 

If, however, the executor in good faich cultivated the 
land, and the distributees have accepted the benefit of his 
use of the land, he is entitled to a credit out of the assets 
for the rent which may.be recovered from him by the com- 
plainant.—MeCreliss v. Hinkle, 17 Ala. 459; Gerald v. 
Bunkley, ib. 170. And if, upon the recovery by the com- 
plainant of her rents, it should be the case, that, with the 
charge upon the estate thus superadded, the amount 
received by the complainant, as a distributee, should ex- 
eeed her share, then the defendant would be entitled to 
recover the excess from her.—Sellers v. Smith, 11 Ala. 264. 
Should the defendant have such right against the com- 
plainant, we see no reason why the balance should not be 
adjusted in this case ; and if necessary, the pleadings may 
be amended for that purpose. 

Reversed and remanded. 





ALA. & TENN. RIVERS RAILRCAD COMPANY vs. 
NABORS & GREGORY. 


| ACTION ON SPECIAL CONTRACT AND COMMON COUNTS. ] 


1. What proof is necessary to authorize recovery by plaintif.-—In an action 
against an incorporated railroad company, founded on an instrument 
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of writiug executed by its seeretary and treasurer, which, after 
acknowledging the receipt of certain notes as a loan to the company, 
‘states that the “Joan is inade on the conditions and terms stated in 
the resolutions of the board of directors passed on” 2 specified day, 
“and recorded on the minutes,”—the plaintiff cannot recover, either 
under the conunon money counts, or under a special count on the con- 
tract, Without proving the conditions and terms of te loan, either 
by the production of the resolutions of the board ef- directors, or 
other competent evidence; and the fact that the resolutions are in 
the defendant’s possession, does not affect the principle. 


Appreat from the Cirenit Ceurt of Pallas. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by. the .appellees, and was 
founded on two instruments of writing, executed by A. M. 
Goodwin, us secretary and treasurer of the Aiabama and 
Tennessee Rivers Railroad Company, acknowledging the 
receipt of certain notes loaned to said railroad compary. 
The. notes specified in one of the instruments were exe- 
cuted by one J. F. Dennis, and were therein acknowledged 
to. have been received of him; and those specified in the 
ather were executed and loaned by Regill, Roberts .& 
Terrell. The instruments were in the following form: 

“Office of Alabama and Tennessee Rivers — . 
Railroad Company. t 

“Neccived, Selma, June 16, 1856, of J. l’. Dennis, his 
two notes of this date, for five hundred dollars each, one 
six mouths, and the other at twelve mouths, each with in- 
terest from date, as a loan to said railroad company, but to 
be used only in the event that the directors purchase. iron 
in Mobile to extend the railroad to the other side of the 
Coosa river. This loan is made on the conditions and terms 
stated in the resolutions of the board of directors, passed 
June 13, 1856, and recorded on the minutes. 

“ A, M. GoopwIn, 
* Secretary and Treasurer.” 
~The complaint contained four counts; the first count 
being in these words: “ The plaintiffs claim of the Alabama 
and Ternessee Rivers Railroad Company three thousand 
dollars, for this: that the. said detendant, -on the 16th 
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June, 1856, executed to James F. Dennis an instrument ef 


writing in these words,” setting out the instrument above 
copied. ‘ And the plaintiff’ aver, that by the resolutions 
of said board of directors, in suid imstrument mentioned, 


the said defendant was authorized te borrow money, and 


the same was, by said resolution, dueand payable on the 
Ist June, 1859, bearing interest from the date of the loan ; 
and the said defendant, on the 13th April, 1858, received 
from said Dennis the money due on said notes, with inter- 
est thereon, and applied said money, through its said board 
of directors, to the purchase of iron in Mobile, to extend 
the railroad of said company to the east side-of the Coosa 
river,—tliat beiug the side of the river described in said 
instrument as the ‘other side of the Coosa river; whicli 
said sum of money, so loaned to said defendant, is still due 
and unpaid; and the said instrument of writing was, on 
the ist January, 1859, duly transferred and assigned to the 
plaintiffs, and is their property.” The second count was 
founded on the instrument given to Regill, Roberts & Ter- 
rell for the notes loaned by them, and was the same as the 
first, nertatis mutandis. The third count claimed three 
thousand dollars, “ due by. account on the. L6th June, 1856, 
to James F. Dennis, for so -much.money loaned by him to 
the defendant ;? and the fourth claimed the same amount, 
as being due by account to Regill, Roberts & ‘Terrell, 
for money loaned by them to the defendant ; each count 
containing also an averiment that “said account is the 
property of the plaintils.” 

On the trial, as appears from the bill of exceptions, the 
plaintifis proved, by several witnesses, that the signatures 
to the receipts on which the action was founded were in 
the handwriting of said Goodwin; that said Goodwin was 
the defendant’s secretary and treasurer, and acted as its 
general agent in signing similar receipts; that a public 
meeting was held in the city of Selma, “ for the purpose 
of raising money for said railroad company by loan, te 
be used for the purposes stated in said receipts, which 
loans were made at the same time, and for .the same 
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purposes, as mentioned in said receipts ;” that speeches 
were made at said meeting by several directors of the com- 
pany, advocating subscriptions to the loan; and that re- 
ceipts were given to the other subscribers similar to those 
above described. On this evidence, together with proof of 
the charter of the railroad company, the court allowed the 
plaintiff to read the receipts to the jury ;:and they then 


’ 


proved an endorsement on each of said receipts, in the 
handwriting of said Goodwin, acknowledging payment of 
the notes therein: specified. This being all the evidence, 
the defendant asked the court to charge the jury, that, if 
they believed the evidence, they must find for the defend- 
ant; which charge the court refused to give, and the de- 
fendant excepted. The refusal of this charge, and the 
overruling of the defendant’s objections to each part of the 
evidence offered by the plaintiff, to which exceptions were 
also reserved by the defendant, are now assigned as error. 


Arex. & Jxo. Wnuire, for appellant.—The plaintiffs 
proved the existence of a special contract, but failed to 
show its terms; consequently, they were not entitled to 
recover, either under their special count, or under the com- 
mon counts.—Snedicor v. Leachman, 10 Ala..332; Clarke 
v. Smith, 14 Johns. .326; Raymond c. Bearnard, 12 Johns. 
275; Tankersly v. Childers, 23 Ala. 781; 1. Chitty’s PI. 
352, n. 


Byrp & Morcan, contra.—The receipts show on their 
face a contract for the loan of money on the notes therein 
specified, and, taken in connection with proof of the pay- 
ment of the notes, were sufficient to authorize the recovery 
by the plaintiffs. In the absence of evidence to the con- 
trary, the money was due immediately ;:and if the terms 
of the contract were varied by the resolutions of tne board 
of directors,.it devolved on the defendant, who had the 
custody of the resolutions, to show that fact. 


R. W. WALKER, J.—The two instruments offered in 
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evidence, after acknowledging the receipt of certain notes 
as a loan to the defendant, state that the “ loan is made on 
the conditions and terms stated in the resolutions of the 
board of directors passed June 13th, 1856, and recorded 
en the minutes.” The resolutions referred to were not 
produced,—the failure to produce them was not accounted 
for;—nor was there any evidence whatever as to what were 
the conditions and terms of the loan therein set forth ; and 
the question now presented is, whether, under this state of 
the proof, the plaintiffs had the right to recover, either 
upon the special contract, or on the common counts. We 
think it-clear.that they had not. 

Where the existence of a special, unrescinded contract 
is disclosed by the evidence, the plaintift must show its 
stipulations ; otherwise, it is impossible to determine 
whether he has-a right to recover. This plain principle 
controls .the present case. The instruments executed by 
the secretary, on behalf of the company, showed upon 
their face that they did not contain the whole of the con- 
tract between the parties, but that a part of it, namely, 
the terms and conditions on which the loan was made, was 
set forth in another writing, particularly described and re- 
ferred.to. In the very nature of things, the right of the 
plaintifls to recover must depend upon the terms and con- 
ditions of the loan; and, in the absence of proof’ as to what 
those terms and conditions were, the suit must fail. This 
is different from a general loan, without any special con- 
tract. In that case, the promise, and the time of re-pay- 
ment, would be fixed by legal implication. But no such 
implication arises in favor of a plaintiff who proves that 
there was a special contract, defining the terms and cendi- 
tions of the loan, but fails to show what that contract was. 

It will not do to say, that it devolved upon the defend- 
ant, in whose possession they were, to produce the resolu- 
tions. It was for the plaintiffs to make out their case; and 
this they could not do, witheut showing that the day of 
payment had arrived, and that the defendant was in default ; 
and ‘whether or not this was so, depended entirely upon 
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the terms and conditions of the loan.—-Kerstede v. Raymond, 
1.0: Inda..199, (20453) Whitford v. Tuten, 10 Bingham, 395 ; 
Snedicor v. Leachman, 10 Ala. 330; Clarke cv. Smith, 
14- Johns. 326; 1 Greenleat’s Ev. § 87. 

If the plaintifis had proved the contract, and then proved 
that it had been fully performed on their part, so that: 
nothing remained to be done but the re-payment of the 
money, they might: have recovered on the common counts.’ 
But this was nebdiene, The evidence showed the exist— 
ence, but net the stipulations of the contract.—Snedicor vw 
Leachman, supra: 

Judgment reversed, and cause remanded. 


eee emcee enh ee tes tenes 


WARE vs. GREENE 
[ SUMMAR¥ PROCHEDING AGAINST TAX-COLLECTOR: AND SURETIiES. } : 


1.’ Parlies.—In a summary proceeding against a tax-collector and his: 
sureties, (Code, $§ 2596-097, 2628, 2652,) for his failure to pay into the 
State treasury the taxes edited by him, the unexplained omissici¢ 
of one of the sureties from the notice is fatal to the preeeeding. 

. Statule of limitations.—The State not being expressly included in the 
act of 1822, (Clay’s Dtgest, $29, § 90,) which prescribes six years as the 
limitation of actions against the sureties of public officers, that statute 
does not apply toasummary proceeding against a tax-collector and. 
his sureties, instituted in the name of the comptroller of public ace. 
counts, for the use of the State. 


~ 
ner 


AppPrEAL from the Cireuit Court of 1 Montgomery. 
Tried before the Hon. Jno. Ginuw Suorrer. 


THIS was a summary proceeding, instituted in the name 
of W. J. Greene, the comptroller of public accounts, for 
the use of the State, against John C. Burgess, tax-collector 
of Coosa county for the year 1845, and James L. Burgess, 
A. C. Mahan, Hamilton Ware, and R. L. Lauderdale, as the 
sureties on.his official bond; and was commenced on the 
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18th May, 1857. The defendant Ware craved oyer of the: 
bond, (which was set out,) and demurred to the notice, be- 
cause W. C. Whetstone and Allen Thomas, who were also 
obligors jointly with the other defendants, Were not in- 
cluded in the notice, as defendants to the proceeding. The 





demurrer being overruled, said Ware then pleaded the sta- 
tute of limitations of six years; alleging, that he signed 
. Burgess. The 
courc sustained a demurrer to this plea; aud its rulings on 


the bond only as the surety of John C 


the pleadings, with other matters, are now assigned as error 


Cuitron & Gunter, for appellant. 
M. A. BaLpwin, Attorney-General, conira. 


A. J. WALKER, C..L—This is a summary procecding 
for a tax-collector’s default. There are six sureties on the 
bond, and the notice is issued against only four of the sure- 
ties. ‘The omission of two of.the sureties is not in any 
way explained. This omission is fatal to the proceeding. 
The proceeding is summary, and highly venal,. aud must 
be pursued iu strict conformity to the law authorizing it.— 


» BP K o)g2 ve ALO. OO « ry my apap sy 1 4 
Gede, §§ 2652, 2628,.2596, 2597. The sections -of the 


@ode reierred to show that the proceeding authorized is 


against the tax-cellector and his sureties; but there is no 
authority to issue a notice against only a part of the sure- 
ties... It may be that, under section 2597, judginent might 
be rendered 2s to so many of the sureties as received no- 
tice, omitting those who were not served with notice. 
But neither that section, nor any other, authorizes the 
unexplained omission fram the notice, by which the pro- 
ceeding is instituted, of a portion. of the sureties. The 
absence of an authority to proceed, as was done in this 
case, against a part of the sureties, omitting the others, is 
fatal to the notice.—Collier v. Powell d& Bradley, 23 Ala.579. 

2.] We deem it necessary to notice oniy one other ques- 
tion presented by the record; and that is, whether the 
statute of limitations is available to the sureties of the tax- 
collector. This is a proceedihg by the State; and it is an 
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established doctrine, that no statute of limitations can 
operate against the State, unless the State is expressly in- 
cluded.—Ang. on Lim. §§ 34, 35, 36; Sedgwick on Stat. 
and Con. Law, 105; U.S. v. Hoar, 2 Mason, 311. The 
statute prescribing a limitation as to actions against the 
sureties of public officers, does not include the State, and, 
therefore, has no application to this case—Clay’s Dig. 
329, § 90. And it must be observed, that the question of 
the statute of limitations is in this case governed by the 
law as it was before the adoption of the Code.—Session 
Acts, 1853-4, p. 71. 
Reversed and remanded. 





ox Parte NORTHINGTON. 


[ APPLICATION FOR MANDAMUS TO CIRCUIT COURT. ] 


1. Liability of lunatic for necessaries—An adult person, who is non com- 
pos mentis, is liable on an implied contract for necessaries furnished 
him, suitable to his estate and condition in life; and where no guar 
dian has been appointed for him, an action for the value of such neces- 
saries must necessarily be prosecuted against him.personally. 

2. How lunatic must defend.— When an action is brought against an adult 
person who is ron compos mentis, he must be defended by an attorney, 
to be appointed by the court, if necessary ; andif the court refuses to 
let the plaintiff proceed with his action, “ unless he first have a guar- 
‘dian appointed by the probate court, and notify the guardian of the 
‘pendency of the suit,” a mandamus will be awarded by the supreme 
-court, at the instance of the plaintiff, to compel the appointment of an 
attorney for the defendant. 


Appuication by William H. Northington, as the execu- 
tor of John D. Fralick, deceased, for a mandamus, proce- 
dendo, or other appropriate writ, process, or order, to be 
directed to the circuit court of Autauga, to compel that 
court to allow the petitioner to proceed in a certain cause, 
therein pending, in which the petitioner, as executor of 
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said Fralick, was plaintiff, and one John R. Williams was 
defendant. It appeared from the transcript which was 
made an exhibit to the petition, that said Fralick com- 
menced an action at law against said Williams, by ordinary 
summons ard complaint, on the 25th January, 1860, to 
recover the sum of $150, alleged to be due for the use arid 
occupation of a town lot in Prattville; that at the March 
term, 1860, it was suggested to the court, that the plaintiff 
had departed this life, that said Northington had been ap- 
pointed and qualified as his exeeutor, that the defendant 
had been declared a lunatic by the probate court of Au- 
tauga, and that he had no guardian; that thereupon said 
Northington, as such executor, was made a party to the 
suit, and the cause was continued, in order that-a guardian 
might be appointed for the defendant ; and that at the next 
ensuing term, (Hon. Nat. Coox presiding.) as shown by 
the bill of exceptions, the following proceedings were had: 
“When the cause was regularly reached and called for trial, 
the plaintifi asked for a judgment by default, with a writ 
of inquiry ; Ro appearance having been entered for the de- 
fendant, and ne plea being filed or offered. Thereupon, 
Thomas H. Watts, as amicus curie, suggested to the court, 
that the defendant was of unsound mind at the commence- 
ment of this suit, and had since been declared a lunatie, by 
the probate court of Autauga, and had no guardian. The 
truth of this suggestion was not eontroverted. It was 
proved, also, that the defendant had no guardian, or com- 
mittee; and that it was shown to the court, at the last 
term, that ke had been declared a lunatic by the probate 
court of Autauga, and had no guardian; that the case was 
continued at that term, in order that a guardian might be 
appointed, and that no guardian had yet been appointed. 
On this state of facts, the court refused to give or enter 
any judgment for the plaintiff, or to allow him to proceed; 
to which the plaintiff excepted. The plaintiff then asked 
the court to allow him to put his case toa jury, and to 
prove his cause of action before the jury; and offered to 
prove, that his cause of action was for neeessaries furnished 
32 
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by his testator to said defendant and his family, during the 
year 1859, which were suitable to their rank and condition 
in life, and were worth ai least $100, and that the de- 
fendant was about forty years old at that time. On this 
state of facts, the court refused to hear any part of the 
proof thus offered, or to allow the plaintiff to put his case 
before a jury, or to proceed in it, unless he vould first have 
a guardian appointed by the probate court, and notify such 
gui dian of the pendency of this suit, and also refused to 
eppoint a guardian ad litem for the defendant; to which 
several rulings and decisions of the court the plaintiff ex- 


cepted.” 


GoLprmwaite, Rice & Sempce, for the motion.—1. Up- 
1 the plainest principles of justice, necessity, and hu- 
manity, the contracts of lunatics, for necessaries, or things 
suitavle to their condition in life, will be upheld, and en- 
forced vy action at law, as if the lunatics were of sound 
mind.—Richardson v. Strong, 13 Tredell, 106; Hallett v. 
Oakes, 1 Cushing, 296; Tally v. Tally, 2 Dev. & Batt. Eq. 
387 ; Brown v. Jodrell, 14 Eng. Com. L. 196 ; Chitty’s Medi- 
cal ag ng 350, note 2; Barter v. Larl of Portsmouth, 
5 Barn. & Cr. 170; Ex parte Hastings, 14 Vesey, 182; 
Chitty on sone ts, 134. 

2. In such action, “the judgment is properly rendered 
against the lunatic himself.’—Walker v. Clay, 21 Ala. 
797. A recovery may be had, before a commission issued, 
or guardian of any kind appointed.—ichardson v. Strong, 
13 Iredell, 106. And the necessity of this is apparent, 
when it is considered, that there is no law to compel any 
person to accept a guardianship of any kind for a lunatic. 


Warts, Jupcr & JACKSON, contra. 


STONE, J.—That an adult person, who is of unsound 
mind, can become liable by implied contract, for necessaries 
suitable to his estate and condition in life, is a proposition 
upheld alike by reason and anthority.—Chitty on Con. 
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301-25 arte rv. Earl of Portsmoi nth, 5 5 Barn. & Cr. 170; 

Brown v. Jodrell, 3 C. & P. 30; Chit. Med. Ju. 350; /fallett 
#. Oakes, 1 Cush. (Mass.) 296; Tally v. Tally, 2 Dev. & Batt. 

385; Richardson v. Strong, 13 Tred. 106. And, at least 
where no guaraian bas keen appointed for such adult 2on 
compos, the suit must, in the nature of things, be prosecu- 
ted against him whose estate must pay any judgment that 
may be recovered.—Acriot v. Norman, 2.T. R. 390; Nutl 
wv. Verney, 4 T. R. 120; Chit. Con. 131-2; Brown on 
Actions, 301: Clarke v. Dunham, 4 Denio, 2623 Walker v. 
Clay, 21 Ala. 797 

[2.] When suit is brought against a persen, not an idiot, 
but who is of non-sane mind, the rule seems to be universal, 
that he must, if an infant, be defended by guardian 3 aud if 
an adult, lie must be defended by au attorney, to be ap- 
pointed for the purpose by the court, if necessary. There 
is no authority fer the = of a ant ad litem, 
to defend in such a case as this; and the court should not 
proceed with the we Without having the defendant repre- 
sented by an atterney.—Beverly’s casc, 4th Rep. 124; 
1 Chitty’s Pl. 427-8; Shelf. on Lunacy, 512; Cameron ce. 
Pottinger, 3 Bibb, 11 3 Aaudkhkner v. MeC lure, | : Johns. 1343 
Liobertson v. Lain, 19 Weud. 6493 1 Tidd’s Pr. 92-3. 

The circuit court did not err in refusing te appoint a 
guardian ad Utent fer the defendant, ner in refusing to allow 
the plaintiff te proceed with the proof in his cause, in the 
absenee of counsel for the defendant. But, in refusing to 
aliow the plaintiff to proceed, “unless he would first have 
a guardian appointed by the probate court, and notify such 
guardian of the pendency of the suit,” the circuit court 
erred, The defendant was an adult ; and it was the right 
of the plaintiff to proceed, after having an attorney ap- 
pointed for the defendant. 

A rule is ordered tothe judge presiding in the circuit 
court of Autauga county, to show cause why a mandamus 
shall not issue, to compel the appointment of an attorney 
for the defendant. 
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WARD vs. NEAL. 
[ACTION FOK DAMAGES FOR OBSTRUCTION OF ANCIENT LIGHTS. ] 


1. Easement founded on adverse enjoyment.—The English doctrine, that 
aright to have ancient windows unobstructed can arise from mere 


uninterrupted enjoyment for the period prescribed by the statute of 


limitations as a bar to actions for the recovery of land, does not pre- 


vail in this country. 


Apprat from the Circuit Court of Madison. 
Tried before the Hon. S. D. LAE. 


Tnis.case was before this court, at its January term, 
1860, on appeal from the judgment of the circuit court 
sustaining a demurrer to the complaint ; and the judgment 
of the circuit court was then reversed, and the cause re- 
manded.—Sce 35 Ala. 602. The action was brought by 
Joseph Ward, against George W. Neal, to recover damages 
for an obstruction of the plaintiff’s ancient windows ; and 
a trial was had, after the reversal, on the plea of not guilty, 
and the following agreed facts: “ Plaintiff has title to, and 
is possessed of, a certain house and lot in the town of 
Huntsville ; and he and defendant are adjacent proprietors. 
Plaintiff’s said house has been built, and situated as it was 
at.the time of the injury complained of, for twenty years’; 
and during all that time the light and air had passed 
through said windows into his house. His pessession has 
been quiet, exclusive, and undisturbed. The fence between 
the lots of plaintiff and defendant was built, upon a line 
which had been agreed upon by preceding proprietors, 
about the year 1836 or 1858, and was situated five or six 
feet from plaintifi’s house, and about eighty feet from de- 
fendant’s house; and, during all that time, had been a com- 
mon plank fence, six feet six inches-high, made of boards 
nailed upright, at an interval of one inch between them. 
The old jiue, prior to this compromise line, ran farther from 
plaintiff's heuse. “Lhe.distance from the ground, to the 
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top of the windows in plaintiff’s house, is ten feet ten 
inches ; and from the ground to the bottom of the win- 
dows, five feet five inches. About the 15th September, 
1856, the defendant erected a close battery of weather- 
boarded planks against said fence, but on his own side of 
it, about fourteen feet high, which excluded the light and 
air from plaintiff's said windows. This action. was com- 
menced on the 23d January, 1858. If, on these facts, the 
plaintiff is entitled to recover, the damage shall be assessed 
at $25.” On these facts, the court charged the jury, that 
the plaintiff was not entitled to recover ; to which charge 
the plaintiff excepted, and he now assigns the same as 


error. 


Pure Lan & PHeLay, for appellant. 
Waker & BRICKELL, contra. 


STONE, J.—The present suit is for obstructing ancient 
lights ; and the plaintiff founds his right of recovery, not 
upon grant, buteupcn. his uninterrupted user of the ease- 
ment for a period which would bar a recovery in ejectment 
against a trespasser. He makes no other proof than unin- 
terrupted enjoyment. Wil this, without more, ripen into 
a title by prescription? Under the English decisions, it 
would ; but, in the American States, the English doctrine 
has not been adopted, save by a few ef the States. 

Speaking of the English doctrine, the supreme court of 
New York, in Parker y. Foote, (49 Wendell, 317,) said: 
“The learned judges who have laid down this doctrine, 
have not told us upon what principle or analogy in the 
law it can be maintained. They tell us, that a man may 
build at the extremity of his own land, and that he may 
lawfully have windows, looking out upon the lands of his 
neighbor.—2 Barn. & Cress. 686; 3 i. 332. The reason 
why he may lawfully have such windows, must be because 
he does his neighbor no wrong; and, indeed, so it is ad- 
judged, as we have already seen; and yet, some how or 
other, by the exercise of a lawful right, on his own land, 
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for twenty years, he acquires a beneficial interest in the 
Jand of his neighbor. The original proprietor is still seized 
of the fee, with the privilege of paying taxes and assess- 
ments; but the right to build on the land, without which 
village or city lots are of little or no value, has been de- 
stroyed by a lawful window. How much Jand can thus 
be rendered useless to the owner, remains yet to be setiled. 
Now, what is the aequiescence which coneludes the owner ? 
No one has trespassed upon his land, or done him a legal 
injury of any kind. He has submitted to nothing but the 
exercise of a Jawful right on the part of his neighbor. 
How, then, has he forfeited the beneficial interest in his 
property? He has neglected to incur the expense of build- 
ing a wall, twenty or fifty feet high, asthe case nay be— 
not for his own benefit, but for the sole purpose of aunoy- 
ing his neighbor. That was his only remedy. A wenton 
act of this kind, although done on one’s own land, is caleu- 
lated to render a man-edious.” And the court ruled in 
that case, that the English doctrine was not applicable to 
our country, and refused te adopt it. To the same effect 
are Napier cv. Bulwinkle, 5 Rich..Law, 322; Cherry ec. Siein, 
11 Md. 22-3; Ingraham eo. Huichiason,2 Conn. 597. See, 
also, Criswell e. Clugh, 3 Watts, 330; and the authorities 
cited in this case when formerly here—35 Ala. 602. 

That the length of time during which the plaintiff has 


enjoyed his windows, is sufficient to perfeet lis right, if 


there had been in that enjoyment the properties necessary 
to constitute an adverse holding, is settled in this State. 
Stein ec. Lurden, 24 Ala. 130; Loundtree o. Lrantley, 
35 Ala. 544; Pollyv. MeCall, June term, 1860. 

We fully concur in, and adopt, the doctrine declared by 


the supreme court of New York, supra, 
~dudement affirmed. 
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BAKER, FRY & CO. vs. INGERSOLL. 








[SGIRE FACIAS ON JUDGMENT. } 


1. Parties to sei. fa—On the death of the nominal plaintiff in a judg- 
ment, a seire facias to revive it must be prosecuted in the name of his 
personal representative, and cannot properly be issued in the name of 
the beneficial plaintiff alone, nor in the name of the deceased nominal! 
plaintiff. 















Apprkat from the Circuit Court of Russell. 
Tried before the Hon. Nat. Cook. 






In this case, Allen Matthews, suing for the use of Baker, 
Fry & Co., recovered a judgment against Stephen M. In- 
gersoll, in the circuit court of Russell, on the 14th Octo- 
ber, 1839. Exeeutions were issued on this judgment on 
the 29th November, 1839, and on the 15th January, 
1841; and on the 26th February, 1857, a scire facias 
to revive it was sued out in the name of said Mat- 
thews. _By consent of parties, the scire facias was 
allowed:to stand in lieu of a declaration. The defendant 
pleaded, among other things, that Allen Matthews, the 
nominal plaintiff, was dead when the scire facias was sued 
out; to ‘which plea the plaintiffs demurred. The court 
overruled the demurrer. and charged the jury, that, if said 
Matthews was dead when the scire facias was sued out, 
they must find for the defendant. The plaintiffs excepted 
to these rulings of the court, and they now assign the same 

















as error. 





D. Ciopron, with Curron & Yancey, for appellants, 
cited the following authorities: 2 Tidd’s Pr. 1095; Bates 
v. Terrell, 7 Ala. 129; Miller v. Shackleford, 16 Ala. 98; 
_ Stewart v. Cunningham, 22 Ala. 628; Smith v. Harrison, 
; 33 Ala. 769. 








Gro. D. Hooper, contra, cited Jclis v. Edwards, 6 Ala. 
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143; Tait v. Frow, 8 Ala.543; Gray v. Turner, § Ala. 30; 
Duncan v. Hargrove, 22. Ala. 160; 4 Com. Digest, 239; 
1 Rolle’s Abr. 900. 


2% W. WALKER, J.—The scire facias, following in 
this respect the original judgment, was’ sned out in the 
name of Allen Matthews, for the use of Baker, Fry & Co. 
Matthews, the nominal plaintiff, died after the rendition of 
the original judgment, and before the issuance of the scire 
facias ; and the question now presented is, whether this 
fact is a bar to the proceeding, or whether, on the sugges- 
tion of the death of the nominal plaintiff, the seire facias 
could proceed in the uame of the beneficiaries. 

The Code provides, that, ‘* when suit is bronght for the 
use of another, the death of the nominal plaintiff does not 
abate the suit, but it proceeds in the name of the bene- 
ficiary.”—Code, § 2147. This statute renders unnecessary 
the revival of the action, where the nominal plaintiff dies 
during its pendency ; but, where the person who has the 
legal interest in the cause of action dies, there is nothing 
in this Jaw which authorizes the subsequent institution of 
a suit in the name of such person, for the use of the party 
having the beneficial interest. Such a case is unnffected 
by statute in this State, and the personal representative 
must, asat common law, be the actor of record. And 
where suit is brought in the name of one person, for the 
use of another, the defendant may plead, either in bar or 
abatement, that the nominal plaintiff was dead at the 
commencement of the suit.—2Jelks v. Edwards, 6 Ala. 143; 
Taitv. Frow, 8 Ala. 543. 

A scire facias ona judgment is sometimes, for some pur- 
poses regarded, not as a new action, but as a mere coutin- 
uation of the original suit. Thus, it must issue out of the 
court in which the judgment was rendered ; matter which 
might have been, pleaded in defense of the original action, 
cannot be pleaded in defeuse of the scire facias; and no 


new judgment for debt or damages ean be rendered on the 
scirefacias, bat the old one issimply called inte .action by 
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a judgment that the plaintiff have execution — Murray 
v. Baker, 5 B. Mon. 572; Norton v. Beaver, 5 Ohio, 178. 
In other respects, however, the proceeding by scire facias 
must be regarded as a new suit.. Thus, the defendant may 
plead to it matters subsequent to the rendition of the judg- 
ment sought to be revived ; and as respects the parties to 
the proceeding, it isin the nature of an action upon the 
judgment, and governed by the rules applicable to ordinary 
suits upon judgments. Consequently, a scire fueias can 
only be maintained in the name of him who has the legal 
title to the judgment ; that is, in the name of the original 
plaintiff, or, after his death, of his personal representaiive-— 
See Duncan v. Hargrove, 22 Ala. 160; Ltanson v. Jacks, tb. 
550; Pickett v. Pickett, 1 How. Miss. 2675; IeAjsve v. Pat- 
terson, 2 Sin. & M.5953 Gonnigal v. Smith, 6 Johns. 106.5 
Crary v. Turner, tb. 53 (note a): Lorbes v. Tiffany, 4 Inda. 
204; Lusworth ve Davenport, 9 Conn. 390; Smith v. Har- 
rison, 33 Ala. 709. It follows, that on the death of the 
nominal plaintiff in a judgment, a scire facias guare execu- 
tionem non must, like an original suit on the judginent, be 
conducted in the name of his personal representative, and 
cannot properly be issued, either in the naine of the orig- 
inal parties to the judgment, or of the benificiary alone. 
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Judgment affirmed. 





COX, BRAINARD & CO. vs. FOSCUE. 
[ACTION AGAINST OWNERS OF STEAMBOAT FOR NEGLIGENCE. } 


1, Liability of steamboatmen, as.common carriers, in matter of transhipment 
of Jreight.—A transhipment of freight is only justifiable in cases of 
necessity, and, if made in the absence of such necessity as constitutes 
a legal excuse, subjects the carrier to liability for the subsequent loss 
of the freight on the vessel to which it is transferred; and the mere 
grounding of as‘eimbcat on an-inland river, from which she could 


relieve herself, with safety and. convenience, by teraporarily placing a 
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part of her cargo on the bank, and afterwards take it on board again 
aud iinish her voyage, does not constitute such legal excuse. 


Arrra from the City Court of Mobile. 
Tried before the Hon. ALex. McKuinsrry. 


Tis action was brought by F. F. Foscue, against the 
appellants, as common carriers, to recover damages for the 
loss of two bales of cotton, which were shipped by the 
plaintiff on-board the detendants’ steamboat Eliza Battle, 
consigned to Goode & Ulrick at Mobile, and which were 
never delivered. The case was before this court at its Jan- 
uary term, 1859, when the judgment of the city court was 
reversed, and the cause remanded.—Scee the report in 32d 
Ala. 713. On the second trial, as appears from the record, 
the defendants pleaded the general issue, and a special plea 
averring, in substance, that the cotton was lost by “the 
Within the meaning ‘of 
the exception contained in the bill of Inding; and issue 


« 
oO 7 


dangers of the river and of fire,” 


was joined or each of these pleas. It appeared from the 
evidence adduced on the trial, that the plaintiff’s cotton 
was shipped en board of the defendants’ boat, L/ liza Battle, 
at Pace’s landing on the Tombeckbe river, on the 20th 
November, 18553 that the bill of lading contained the 
usual exception as to “ dangers-of the river and fire ;” that 
the Mliza Battle, while on her voyage down the river, ran 
aground on Croon’s bar, and, in order to lighten her, a 
part of her cargo, including the plaintiff’s cotton, was 
transferred to the Jenny Bealle, another boat belonging to 
the defendants, which passed while the Eliza Baitle was 
on the bar; that the liza Battle, after being thus light- 
ened, coitinued her voyage down the river, without taking 
back any part of her cargo from the Jenny Pealle ; that 
the latter boat afterwards ran aground, and was lightened, 
in like manner, by transferring a part of her cargo to the 
Sallie Spann, another boat belonging to the detendants ; 
and that the Sallie Spann. with all her cargo, including the 
plaintifi’s cotton, was afterwards destroyed by accidental 
fire. Each one of the boats was shown to have had skill 
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ful and competent officers and a suflicient crew, and not to 
have been overloaded ; and no question of negligence arose 
in the case. One of the plaintiff’s witnesses, who was a 
passenger on the Lliza Battle, testified as follows: “ The 
river was low, and falling slowly. I saw no danger to the 
boat as she lay on the bar, and heard nothing said by her 
oflicers as to any danger, except danger of delay, or of in- 
ability to continue her vovage. The boat was so near the 
bank at one end, that she could have put out ler gangways, 
and rolled off her cotton on the bank. I do not know 
what constitutes a necessity to tranship, nor do I know 
whether the boat could have gotten off; but the cotton 
could have been landed on the bank, by putting eut planks 
from the boat.” 

“The court charged the jury as follows: ‘if the liza 
Battle was compelled to trauship the cotton, by or through 
the negligence or want of skill of those who had the man- 
agement and control of her, the defendants are liable. Bat,, 
if there was no negligence, or want of skill, on the part 
of these who had the maragement and control of the Bat- 
tle, then you will ascertain, whether or not she was in such 
a condition that, in order to avoid an impending serious 
danger or loss to the boat and» cargo, it was neeessary to 
trauship the cargo, or a part of it, and there was no other 
reasonable way of lightening her in the power of the cap- 
tain with his crew, by which said lightening could have 
been effected, at less risk to the plaintul than was ocea- 
sioned by such transhipment. In case of grounding, if 
the grounding was by reason of avy negligence of the de- 
fendants, they would be responsible for all the conse- 
quences of the transhipment and loss, if aceruing by rea- 
son of the transhipment. If the grounding was not by 
negligence, then, if it became necessary to lighten the boat 
in order to get her off, their first duty would be to land the 
cotton, if that would have enabled the boat to proceed, and 
it was practicable to do so with safety, and take it on again 
after the boat: was freed fram the grounding, and in a proper 
condition to proceed on her voyage. If this could not be 
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conveniently done, then it was proper to put the. cotton on 
another boat, in order to lighten the Battle, if the captain, 
acting with the judgment that a wise and prudent man 
would exercise as the most conducive to the benefit of all 
concerned, came to the conelusion that such transhipment 
should be made. . If you are satisfied that there was such 
a state of facts, and the transhipment was proper, the de- 
tendants are entitled to a verdict ; if it was not, the plain- 
tiff is entitled to a verdict.’ ” 

The court also charged the jury, at the request of the 
plaintiff, “that the right of transhipment at the plaintiff’s 
risk did not exist, unless it was necessary to avoid an im- 
pending serious damage or loss to the boat and cargo, and 
there was no other reasonable way of lightening the boat 











tn the power of the captain with his crew, by which such 
lightening could have been effected, at less risk to the 
plaintiff than was occasioned to him by such tranship- 
ment.” 

The defendants excepted to each ef these charges, and 
they now assign them as error.. 

Gro. N. Srewart, and E..8. Danrean, for appellants. 
The court below, in its instructions to the jury, sanctioned 
the transhipment only as a last resort—required the cap- 
tain first to exhaust every other possible mode of lighten- 
ing the boat ; and made it his first duty, to land the cotton 
on the bank and take it back again, if that could be done 
at less risk to the plaintiff than was incurred by the trane 
shipment. In each of these particulars, it is insisted, the 
instructions are erroneous. — It is the first duty of a carrier, 
to forward the goods entrusted to him to their place of des- 
tination, if his own vessel becomes disabled. The master 
of the vessel is the agent and representative, not of the 
plaintiff or defendant alone, but of all the parties inter- 
ested in the slifp and cargo—owners, shippers, and under- 


writers ; and.it‘is his duty to consult the interests of all 
equally. If he, exercising his best judgment and profes- 
sional skill, and acting for the best interests of all parties 
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concerned, determined that the accident rendered the tran- 
shipment necessary or proper, he was authorized to make 
it, and the defendants thereby incurred no liability for the 
subsequent loss of goods.—Parsens’ Mar. Law, 162-3, and 
notes; Abbott on Shipping, 448, 453-4, 240, 236, 249, 
nete 1; Flanders on Shipping, 257-8, 240, 254, 171, 173 ; 
3 Kent’s Com. (5th ed.) 210, 212, 224; 1 Story’s R. 342; 
4 Johns. Ch. 218; 9 Mass. 551; 9 Ad. & El. 332; Par- 
sons’ Mereantile Law, 348-9. 


Wo. Boyes, and R. H. & J. L. Suitn, contra.—A tran- 
shipment of freight is only justifiable in cases of necessity. 
The mere stranding or ie ae of the vessel dees not 


‘constitute a case of necessity, if she can be got off and re- 


paired at an expense not exceeding one-half her value. 
Abbott on ty 451; Bryant v. Com. Ins. Company, 
§ Pie od 141; 3 Story, 465; 10 Barr, 114; 1 Arnould on 
Ins. 18 Fh mders on Maritime Law, §§ 135, 137; Am. 
Law nc for June, 1857, p. 459; 8 Watts & S. 44; 
1 B. Monroe, 339-3 6 Ohio, 359; S Missouri, 99; 9 Ad. & 
El. 314. 


A. J. WALKER, C.. J.—The contract of affreightment 


obliges the carrier, in the absence of a legal excuse, to 


earry the freight to the destined port in the very vessel 
stipulated in the bill of lading. It is aright resulting from 
the contract, that the transportation shall be in the chosen 
vessel, It is not permissible to speculate as to the reason- 
ableness of the choice. The owner of the freight cannot 
be questioned as to his reasons. The law allows to him the 
benefit of the maxim, ‘“[Zoe volo, sic jubeo, sit pro ratione 
voluntas.’—Bazin v. Liverpool & Am. Steamship Co., Am, 
Law Register for June, 1857, p. 459, opinion by Judge 


‘Grier ; Garnett c. Willan &: Jones, 5 Barn. & Ald. 53-61 ; 


Little d: Tompkins e. Semple, 8 Mo. 99. A transhipment of 
the freight, without a legal excuse, however competent 
and safe the vessel into which the transfer is made, is a vio- 
lation of the contract, an infringement of the rights of the 
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freighter, and subjects the carrier to liability if the freight 
be lost. The transhipment, therefore, of the plaintiff’s 
cotton, of itself rendered the earrier liable for the subse- 
quent loss of the cotton, unless the act of transhipment 
wis legally proper or excusable. 

The first charge given by the court announced the pro- 
position, that the transhipment was not rendered proper 
by the grounding of the boat, if, by placing the cotton on 
board upon the bank, the boat would have been freed irom 
the grounding, and could afterwards have taken on the cot- 
ton, and proceeded on her voyage, and these things could 
have been done with safety and convenience. The precise 
question to which this charge gives rise is, whether a 
grounded steamboat, upon one of our interior rivers, is jus- 
tified in -traushipping a part ef her eargo, when she could 
with safety and convenience relieve herself by placing it 
upon the bank, and then take it on and prosecute her voy- 
age to the port of destination. The rule of maritime law 
is not, that the master of a vessel may at his election, or 
even when he deems it most politic, tranship. The priv- 
ilege of transhipment is ene of necessity. Judge Story 
says, the master “is not at liberty to transport the goods 
in any other vessel in the course of the voyage, except from 
mere necessity, When his own ship becomes incanable, by 
inevitable casualty, from performing it.’—Story on Bail- 
ments, 564, § 562. Chanicellor Keut states the same prin- 
ciple in the following language : “In cases of necessity, as 
where the ship is wrecked, or otherwise disabled in the 
course of the voyage, and cannot be repaired, or cannot, 
under the circumstances, be repaired without too great 
delay and expense, the master may procure any other coim- 
petent vessel to carry on the cargo, and save his freight.” 
Kent’s Com. m. p. 210. And Angell, in his work on Car- 
riers, in reference to the same subject, says, that if by rea- 
son of stranding, or some other unexpected cause, tt be- 


« 


comes impossible to convey the cargo safely to its destination 
in his own vessel, the master is to do what a prudent man 
would think most..for the benefit of all. concerned; and 
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transhipment to the place of destination is the first bject, 
because that is the furtherance of the original object. 
Angell on the Law of Carriers, 185, § 187. See, also, 
Smith’s Mereantile Law, 292; 1 Parsons’ Mar. Law, 163, 
161, n.2; Abbett on Shipping. m. p. 3655; Searle v. Sco- 
vel, 4 Johus. Ch. R. 222: Shipton v. Thornton, 9 Ad. & EL 
333; Crawford v. Williams, 1 Sneed, 212; 1 Arnould on 
fns. 181, top; Jordan v. Warren Ins. Co. 1 Story, 354; 
Parsons’ Mer. Law, 348-9. 
Tt may be that the necessity, which would justify a 

ranshipment, is not required to be shown with absolute 





certainty to have existed. That a moral necessity would 
be sufficient-to justify the transhipment, seems to be con- 
ceded by the authorities. .Such a case of moral necessity 
would exist, where the circumstances were such that a mas- 
ter of reasonable prudence and discretion, acting upon the 
pressure of the occasion, would have made the tranship- 
ment, from a firm opinion that, unless the transhipment 
was made, the vessel could not be delivered from the peril 
at ail, or not without the hazard of an expense utterly dis- 
proportionate to her real value. — Sarah Ann, 2 Sune 
ner, 2073; Gordon v. Mass. Ma. & Fire Ins. Uo., 2 Pick. 
2103 Ship Fortitude, 2 Sum. 248; Flanders on Maritime 
aw, 104, n. 23 1 Parsons on Maritime Law, 60; Parsons’ 
Mer. Law, 376, n. 3. A case of such moral necessity is 
put by Lord Tenterden, as follows: “If on the high seas 
the ship be in. imminent danger of sinking, aud another 
ship, apparently of sufficient ability, be passing by, the 
master may remove the cargo into sueh ship; and although 
his own ship happen to outlive the storm, and the other 
perish with the cargo, he will not be answerable for the 
loss.” —Abbott on Shipping, m. p. 365. But no such case 
of moral necessity is presented in the facts upon which the 
court below, in the charge which we are considering, in- 
structed the jury, that the transhipment of the plaintiffs 
cotton was not justified. 

In the case of Bryant v. Com. Ins. Co., (6 Pick. 141,) the 
court sustain the view which we. take ofthe master’s duty 
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in this case, in the following language ; “The law ‘author- 
izes the master, in case of shipwreck, stranding, or other 
disasters, which may happen without his fault, to act for 
all parties interested in their absence. If the ship should 
be stranded, it would be his duty, in behalf of the owner 
of the ship, to get her off and prosecute the voyage, if it 
could be done at an expense not exceeding half her value. 
So, if that could noi -be done, he has authority to procure 
another ship to carry the cargo to the port of destination. 
If the cargo were damaged by the stranding, not exceeding 
one-half of the invoice value, it would be the duty of the 
master, 2s representing the owner vi it, to cause it to be 
reladen on board of the ship, if that were in a condition to 
transport it, or, if not, on board any other ship which he 
could procure upon reasonable terms on account of the 
siip-owner; tothe end that the ship-owner may earn his 
freight, and the merchant may have his goods at the port 
of destination. The master, in short, is, in such cases, to 
act reasonably and honestly, with a view to save the prop- 
erty and perform the voyage.” The mere stranding, of 
itself, does not necessarily produce a necessity for tranship- 
ment. Notwithstanding the stranding, it is the master’s 
duty to get the vessel off, and prosecute the voyage, if he 
‘an do so; and no consideration of mere convenience to 
him would justify a transhipment. 

We do not think the charge given at’ the instance of tie 
appellee is obnoxious to the objection made especially to it. 
The objection is, that it makes the transhipment improper, 
unless there was no other reasonable way of lightening the 
boat in the power of the captain, at less risk to the plaintiff 
than was occasioned by the transhipment; and that the 
jury were thus made to consider the interest of the plaintifl 
alone, and not of the boat-owner and all others concerned, 
in determining whether the transhipinent was proper. We 
do not think the charge is obnoxious to the objection. A 
way of lightening the boat, which would protect the plain- 
tiff at the expense of all others concerned, would be unrea- 
sonable; ‘and the use-of “the word reasonable in the 
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charge shows, that the court did not intend to make the 
impropriety of the transhipment depend upon the fact, 
that there was another way of lightening the boat, which 
would produce less risk to the plaintiff, but which would 
involve a disregard of the interest of all others concerned. 
If the charge is confused, and tended to mislead the jury, 
the appellants ought to have protected themselves by ask- 
ing an explanation at the time. What we have already 
said in passing upon the first charge, will meet the other 
objections made to the second. 
Judgment affirmed. 


Srone, J., does not assent to the correctness of -the criti- 
cism of the last charge given. 





PATTERSON vs. FLANAGAN. 
[TROVER FOR CONVERSION OF SLAVE. ] 


1. Husband’s rights in wife’s statutory scparate estate-—Under the Code, 
(§ 1983,) the husband has no right or power to mortgage, for his own 
individual debt, a slave belonging to the wife’s statutory separate 
estate. 

2. Declarations explanatory of possession, and against interest.— Declara- 
tions, made by a person who has the possession of a slave, to the effeet 
that he holds under a will, and claims only a life-estate in the slave, 
are competent evidence on the principle of res gesta, and as admissions 
against interest, without the production of the will. 

3. Relevancy of evidence, in trover, showing time of slave's death.—In trover 
by the wite, after the death of the husband, for the conversion ofa 
slave belonging to her statutory separate estate, which went into the 
defendant’s possession under a mortgage executed by the husbane 
without anthority of law, and was accidentally drowned while thus in 
his possession, it is wholly immaterial whether the death of the slave 
occurred before or after the death of the husband; consequently, the 
exclusion of evidence bearing on that question is not a matter avail- 
able on error. 


AppEAt from the Circuit Court of Wilcox. 
Tried before the Hon. Nat. Cook. 
33 
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Tus action was brought by Mrs. Eliza E. Flanagan, 
against D. A. W. Patterson, and. was commenced on the 
2ist September, 1858. The complaint, as amended, con- 
tained two counts ; the first being in the usual form of a 
count in trover for the conversion ef a slave, named Ellen, 
the property of the plaintiff; and the second claiming 
fifteen hundred dollars damages for the defendant’s negli- 
gence and want of proper. care and attention towards the 
slave, while in his possession under a contract of hiring. 
No pleas appear in the record. ‘The slave in controversy, 
as appeared from the evidence adduced on the trial, had 
belonged to the plaintifi’s paternal grandfather, who be- 
qreathed her to the plaintiff’s father for life, with remain- 
der to the plaintiff! The plaintiff was married, in October, 
1853, to James M. Flanagan, who died on the 11th May, 
1857 ; and she owned and possessed said slave at the time 
of her marriage. The defendant obtained the possession of 
the slave, in the early part of the year 1857, under a mort- 
gage from said Flanagan, to secure the re-payment of a 
sum of money Jeut by him to said Flanagan; and she was 
accidentally drowned, while thus in his possession, in at- 
tempting to walk across a foot-log over a creek, on return- 
ing with other negroes from the field in which they worked. 
The exact time of the slave’s death—whether it occurred 
before or after the 1ith May, 1857, when said Flanagan 
died—was not shown. The defendant’s overseer, the only 
witness who testified to the circumstances attending her 
death, could not state the precise time at which it occurred ; 
and the court excluded all the evidence offered by the de- 
fendant, for the purpose of showing that it occurred before 
the 11th May. This evidence consisted of the report of the 
slave’s death in the town of Camden, which was about one 
mile distant from the defendant’s plantation ; the statement 
of a witness, who lived in Camden, that he had heard of 
the slave’s death before Flanagan died; and a copy of a 
newspaper published in Camden, dated the 9th May, which 
contained an account of the slave’s death on the 6th May. 
The defendant reserved several exceptions to the exclusion 
of this evidence. 
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On cross-examination of one Harwood, a witness for 
plaintiff, “ defendant asked said witness, whether plaintiff ’s 
father had the possession of said slave in his lifetime, and 
claimed her as his own property ; to which the witness an- 
swered affirmatively, and stated, in reply to other ques- 
tions, that said slave was delivered: to plaintiff by ‘her 
father’s administrator, avout three months after his death, 
and that he died intestate. Plaintiff asked said witness, on 

the rebutting examination, how plaintiff's father claimed to 
own said slave; and the witness answered, that he claimed 
to own her for his life only. The defendant then asked 
the witness, whether the life-estate was so claimed by plain- 
till’s father under a deed or will; and he answered, tliat it 
was under a will, Thereupon, the defendant — to 
the proof made by the witne$s, (that he only claimed a life 
ie in the slave,) unless the will was produced. The 


estate 
court overraled the objection, and permitted the evidence 
to remain before the jury; and the defendant ~~ i 
The plaintiff? proved, by several witnesses, declarations 
made, at different times, by the defendant and the plaintiffs 
deceased husband, as to the terms of the contract under 
which the defendant obtained the possession of the slave ; 
the substance of these declarations being, that Flanagan 
mortgaged the slave to the defendant, to secure the re-pay- 
ment of asumof money lent to him by the defendant. She 
also read in evidence a portion of the defendant’s answers 
to interrogatories filed to him under the statute, in another 
suit between them, (in which she sued for the conversion of 
another slave, named Frank,) in the following words: 
“The boy Frank was put in my possession by James M. 
Flanagan, in 1857, for the purpose of securimg the payment 
of $750 paid by me for him; ond the understanding be- 
tweens was, that if the said money was not paid to me by 
some time in Deceinber, 1857, (the time not now remem- 
bered,) Iwas to sell Frank, and another negro put in my 
possession by said Flanagan, and pay myself the amount.” 
‘ After having charged the jury, without objection, as to 
the faets necessary to make said slave the separate estate of 
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the plaintiff under the Code of Alabama, the court further 
charged the jury as follows: That if they found from the 
evidence, under the previous charge of the court, that said 
slave was the separate estate of the plaintiff, held by her 
under the Code of Alabama, then her husband had no right 
to mortgage said slave, without her knowlege or assent, to 
secure a debt of his own; and that if he did so mortgage 
said slave to the defendant, and the defendant took posses- 
sion of her under the mortgage, his possession so held 
would be unlawful as to the plaintiff; and that if the slave 
was drowned while so held by the defendant, the defendant 
would be hable to the plaintiff for her value, and the mort- 
gage of the husband, if given as aforesaid, would not pro- 
tect him.” 

The defendant excepted torthis charge, and requested 
the court to give four charges in writing; the first and 
third of which the ceurt gave, but refused the others; and 
the defendant excepied to their refusal. The charges so 
refused were in the following words : 

‘2. If the jury find, from the evidence, that the plaintiff 
was the wife of James M. Flanagan in the early part of the 
year 1857, and had a separate estate in the slave Ellen, 
held by her under the provisions of the Code of Alabama, 
as defined in the charge given by the court; and that said 
Flanagan placed said slaves in the possession of the defend- 
ant, under a contract that he was to have the use of the 
slaves for the interest on the money loaned by him to said 
Flanagan, until the then next December, and then was to 
have authority to sell them, if the money was not paid,— 
then the defendant’s possession of the slave would be law- 
ful up to December, 1857.” 

‘“‘4, If the jury believe, from the evidence, that the slave 
Ellen went into the defendant’s possession, under a con- 
tract that she was to remain in his possession, as a security 
for money which James M. Flanagan owed him, until De- 
cember, 1857, and:then be seld by the defendant to pay the 
debt, unless sooner paid, and the hire of the slave in the 
meantime to discharge the interest on the debt; and that 
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the said sldve died, without the fault of the defendant or 
his overseer, before the death of said James M. Flanagan, 
and before December, 1857, then they should find for the: 
defendant.” 

The rulings of the court on the evidence, the charge 
given to the jury, and the refusal of the charges asked, are 
now assigned as error. 


Morean & Byrn, for appellant.—The rents, income, and 
profits, of the wife’s separate estate under the Code, belong 
to the husband, who alone has the right to sue for and re- 
cover them.— Whitman v. Abernathy, 33 Ala. 154; Ses- 
sions v. Sessions, 33 Ala. 522; Pickens v. Oliver, 29 Ala.. 
532. He is entitled to receive and receipt for any property 
belonging to his wife’s separate estate ; has the right to in- 
vest the proceeds arising from a sale of it, or to use them 
for the benefit of the wife; the right, also, “to manage 
and control” her property at his discretion, subject only to 
the revisory power of the chancellor ; and has a. contingent 
right of survivorship, to the extent of one-half the per- 
sonalty, which becomes absolute on the death of the wife 
intestate. With all these rights, interests, powers and 
duties, devolved upon him by statute, it would be a strange 
construction, which would confine his ** management and 
control” of the property to the passive receipt of: the rents 
and profits, without power to hire or pledge the property, 
and thereby make it produce income or profits. He alone 
can determine what is the most judicious mode in which 
to employ the property ; and the wife can only avoid his 
acts through the interposition of the chancellor, when her 
title to the property itself is thereby endangered. 


D. W. Barve, contra.—The principle on which the case 
of Boaz v. Boaz (36 Ala. 334) was decided, is equally de- 
cisive of this case. To give the husband power to mort- 
gage or pledge the wile’s separate property, without her 
assent, for his own individual debt, would enable him to 
defeat the object and purpose of the statute, as declared in 
that case. 
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STONE, J.—The controlling point in this récord arises 
on the construction of section 1983 of the ‘Cede. That 
section reads as follows: “ Property thus belonging to the 
wife,” [her statutory separate estate,] * vests in the husband 
as her trustee, who has the right to manage and control the 
same, and is not required to account with the wife, her 
heirs, or legal representatives, for the- rents, income, er 
profits thereof; but such rents, income and profits, are not 
subject to the payment of the debts of the husband.” It 
will be seen that this sectien of the Code vests the legat 
title of the wife’s separate estate in her husband, gives 
him the right to manage and control the same, and relieves 
him from all accountability fer its income and profits to the 


wife, her heirs, or legal representatives. The provisions of 


the statute, conferring on the husband the right of control, 
and exempting him from liability to account, go no further 
than this. 

Under the aet of 1850, whieh substantially conforms te 
the section of the Code above copied, this court, in the 
case of Weems v. Bryan, (21 Ala. 308,) considering the 
rights of a surviving husband in the statutory separate 
estate of his deceased wife, said: ‘ Under tlus provision, 
there can be no doubt but that the husband becomes tenant 
for the life of the wife, (per autre viec,) of: the rents and 
profits of the.wife’s estate. The right ‘to have and. pos- 
sess, control aud manage’ her property during the cover- 
ture, without liability to account, makes him so. Like 

very other tenant for life, he is entitled to emblements,” Ge. 

In the case of Bennett v. Bennett, 4 Ala. 56,) we with- 
held express approbation of the opinion in Weems v. Bryan, 
(supra,) but adhered.to it as a rule.of property. 

So, in Pickens v. Oliver, (29 Ala. 532,) we followed out 
the principle announced in Weems v. Bryan ; and, although 
the question was not directly presented, we said that, in 
the rents, income and profits of the wife’s statutory sepa- 
rate estate, the husband, during the continuance of the 
trust, is entitled to the entire interest, and the wife to ne 
part of it. The same principle had been substantially 
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alirmed in the older decision at the same term of Andrews 
u. Huckabee, 30 Ala. 143. And in Whitman. Abernathy, 
(33 Ala. 160,) we followed this principle, and ruled, that 
the wife could not recover from the husband’s vendee the 
hires of slaves belonging to her separate estate, which hires 
accrued during the continuance of the trusteeship.—See, 
also, Iogers v. Boyd, 33 Ala. 175; Smyth v. Oliver, 31 Ala. 
39; Durden v. Me Williams, ib. 438 ; Cowles v. Morgan, 
34 Ala. 535; Alexander v. Saulsbury, January term, 1861. 

It will be observed that, in most of these cases, the right 
of the husband to the rents, income and profits, is predi- 
cated on the assumed and unqualified ground, that he was 
not liable to account therefor. Such was the statement of 
the principle in Weems cv. Bryan, and the later cases fol- 
lowed its lead. The language of* the Code is, that thelus- 
band “is not required te account with the wife, her heirs, 
or legal representatives.” There may be a distinction be- 
tween a general exemption from liability to account, and a 
qualified exemption from liability to account «with the wife, 
hier heivs, and legal representatives. Whether a husband, 
holding in his hands the income and profits of the wife's 
separate estate, can be made to account for such income 
and profits to creditors of the wife, is a question which has 
not been considered in this court, and we do not now pro- 
pose to consider it. ‘Nor will we inquire whether any pe- 
culiar significance attaches to the form of the expression, 
“is not required to account with the wife, her heirs, or legal 
representatives.” These questions will be disposed of 
when they arise. 

In the ‘tater case of Boaz v. Boaz, (36 Ala. 334,) we 
think we furnished a much more satisfactory solution of the 
question under discussion, than is contained in the general 
language of the opinion in Weens ¢. Bryan, followed, as 
that language was without -question, in the later cases. 
We there said: “ The legislature, in making the exemption 
from liability for the husband’s debts, certainly did not look 
alone: to his benefit. It would be a strange anomaly m 
legislation, if the husband has been clothed with a rightto 
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the entire income of the wife’s property, exempt from liabil- 
ity to his debts, for no purpose beyond the bestowment 
of a peculiar boon upon him. But furthermore, the pe- 
culiar language of the statute is indicative of an ulterior 
purpose. It first declares, that: the property is the wife’s 
separate estate. It then vests it in the husband as a trustee, 
and proceeds to declare, not that the income belongs to the 
husband, but that he shall not be required to account for it. 
The husband, therefore, holds the property as trustee, and 
is entitled to the income, merely because he is not required 
to account for it as trustee. Itisa fair inference from these 
provisions, that the husband is not vested with a title in his 
own right, for any space of time, to the wife’s separate 
estate ; that the law has permitted him to receive the in- 
come, with the purpose that he might, as the head of the 
family, have the means of maintaining that family, and 
has made it free from liability to debts, in order that his- 
misfortunes and thriftlessness. should not prevent the 
accomplishment of the purpose.” 

In promotion of this line of argument, we may well 
inquire, if the legislature iutended to confer on the hus- 
band the unqualified property in the income and _ profits 
during the joint lives of himself and wife, why did they not 
express that intention in plain and unambiguous language ? 
Why, when simple words would so much better subserve 
their purpose, employ the circumlocution, that the husband, 
as trustee, should have the right to manage and control the 
property, without liability to account with the wife, her 
heirs, and legal representatives, for the rents, income, and 
profits? If the intention was. to make an absolute gift, 
why restrict the language which exempted him from liabjl- 
ity to account? These questions we ask, without intend- 


ing to answer them. 

It is not our intention to weaken or overturn any de- 
cision heretofore made, bearing on section 1983 of the Code. 
Those decisions have doubtless been acted on, and have be- 
come rules of property. But we are not inclined to en~ 
large the husband’s interest in the wife’s separate estate. , 
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Following out the principles declared in the case of Boaz 
v. Boaz, (supra,) it is manifest that a mortgage or pledge 
of the wife’s separate property, by the individual contract 
of the husband, and for his individual debts, is not within 
the pale of the authority which the woman’s law confers 
on the husband and trustee. The intention and policy of 
the law, as was shown by the result of the case of Boaz 
v. Boaz, are, that the wife shall receive a support from the 
labor and income of the separate estate. Hence, Mr. Boaz, 
by withdrawing his protection and supervision from the 
iome of his family, was declared to have forfeited his right 
to continue in the exercise of the trust ; and, for that cause 
alone, he was removed. 

So, in this case, Mr. Flanagan, by mortgaging the slave, 
for his own debt, has assumed an owuership and control of 
the property, not compatible with the purposes of the trust. 
This cannot, with any propriety, be classed as an act of 
management or control of the property, with a view to the 
maintenance of the family. It is,.so far as we can dis- 
cover, a placing of the property beyond the reach of the 
family ; not: as a means of securing to the wife the enjoy- 
ment of her property, but asa means of raising money for 
the benefit of the husband. 

If we were to hold, that the statute confers on the hus- 
band the right to so dispose of the separate estate of the 
wife, it would follow, that the wife couid not complain of 
this rightful exercise of authority ; and would not such 
principle arm the husband with power to defeat the very 
object of the statute, as declared by itself, and by this 
court in the cases of Smyth v. Oliver, and Boaz v. Boaz? 
We will not further elaborate this view. 

That the husband may hire or lease out the separate 
property of the wife, as a general rule, we will not deny. 
Such hiring or leasing may be one, and, in the cireum- 
stances, the most advantageous mode of maintaining the: 
family from the income of: the separate estate. This power 
might be abused; and for the correction of that abuse, the 
interference of the chancellor may be invoked,—with what 
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success, or show-of right, we will not now anticipate. 

Jt results from what'we have said, that the circuit court 
did not err in giving the first affirmative charge, and in re- 
fusing the second and fourth charges asked. The second 
affirmative charge was not excepted to, and we need not 
consider it. 

[2.] The court did: not err in admitting in evidence the 
declarations of Mrs. Flanagan’s father, made while he was 
in possession of the slaves, and explanatory of his posses- 
sion ; also, in disparagement of his title. That he claimed 
to hold them under a ‘will, or supposed will, cannot vary 
their legality as res-geste declarations.—Shep. Dig. 591, et 
seq.3 Thenas ve. Degraffenreid, 17 Ala. 602. 

-{3.] The testimony offered, tending to show that the 
slave Ellen died anterior to the death of Mr. Flanagan, was 
wholly immaterial, and was rightly excluded on that 
ground, if no other. 

. Judgment affirmed. 





MANLY’S ADIWR vs. TURNIPSEED ann WIFE. 
[DETINUE FOR SLAVES. ] 


1. When statute of limitations begins to run.—The statute of limitations 
does not begin to run against an intestate’s estate, until the appoint- 
ment of an administrator; but it isnot necessary that there should be 

‘adomestic administrator, when the intestate dies in a foreign State, 
and administration on his estate is there granted by the proper tri- 
bunal, although such foreign administrator may have never had his 


letters recorded here, as authorized to do by the act of 1821. (Clay’s 
Digest, 227, § 31.) 
2. What constitutes adverse possession —A knowledge on the part of an 


adverse holder that his title is defective, does not, of itself, prevent 
the operation of the statute of limitations in his favor. 


. APPEAL from the Circuit Court of Calhoun. 
Tried before the Hon. 8S..D. HALE. 
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Tuas action was brought by M. J. Turnley, as the ad- 
ministrator of Washington Manly, deceased, to recover a 
negro woman named Elizabeth, and her five children ; and 
was commenced on the 12th March, 1857. The defendants 
pleaded, ‘in short by consent, xe ungues administrator, the 
statute of limitations of six years, and the general issue, 
with leave to give in evidence any matter. that might be 
specially pleaded.” The woman Elizabeth, as appeared 
from the evidence adduced on the trial, belonged to said 
Washington Manly at the-time of his death, which occurred 
in June, 1838, at his residence in Stewart county, Georgia ; 
he dying intestate, and leaving a widow and several chil- 
dren. In October, 1838, the widow and children removed 
to Calhoun county, Alabama, bringing the slaves with 
them. In December, 1838, the orphans’ court of Calhoun 
appointed William Walker guardian of | said intestate’s 
minor children; and he continued to act in that capacity, 
having the control and management of the slaves, until 
the 23d January, 1840, when he resigned, and Henry 
Amarine was appointed guardian in-his stead. Some time 
during the year. 1842 said Amarine married the intestate’s 
widow, and he continued to act as the guardian of the chil- 
dren, having the possession and control of the slaves, until 
the 3d March, 1848, when he resigned, and William Bar- 
ker was appointed by said court guardian of said children. 
In November, 1848, said Barker applied to said court for 
an order to sell the slaves; alleging, as the ground of his 
application, that the intestate’s widow (then Mrs. Amarine) 
was entitled to a distributive share of them, and that they 
could not be equally divided without a sale. The court 
granted the order, and the slaves were sold, pursuant to its 
terms, on 28th December, 1848, and were purchased at the 
sale by said Amarine, who, on the 6th December, 1855, 
sold and conveyed them to the defendants. Tie plaintiff's 
letters of administration were granted, by the probate 
court of Calhoun county, on the 10th March, 1857. There 
had been no previous administration on said. estate in this 
State; but letters of administration had been granted by 
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the proper court in Stewart county, Georgia, on-the 11th 
January, 1847, to one George L. Smith. 

On the foregoing facts, the court charged the jury as 
follows: “If the jury believe, from the evidence, that 
Washington Manly died in Georgia, in 1838, the owner of 
the woman Elizabeth; and that the other negroes sued for 
are the children of LEhzabeth; and that said negroes, 
shortly after the death. of said Manly, came to Alabama 
with his widow and children; and that in December, 1848, 
Barker, acting as the guardian of said children, held and 
claimed the negroes, as such guardian, in good faith, and, 
on that day, sold them: under an order of the orphans’ 
court of said county, believing that: he was selling and con- 
veying a good title; and that Amarine became the pur- 
chaser at said sale, in good faith, and at a fair price, be- 
lieving that he was buying a good title ; and that he com- 
plied with the terms of the sale, took possession of the 
slaves, and, in good faith, openly held, claimed aud con- 
trolled them as his own, until the 6th December, 1855, 
and then sold them to the defendants, for a fair and-full 
price, believing that he was selling a perfect title; and 
that the defendants purchased in good faith, believing that 
they were obtaining a good title, and held and claimed the 
slaves openly as their own, down to the commencement of 
this suit; and that George L. Smith was appointed admin- 
istrator of the estate of said Washington Manly, in Stewart 
county, Georgia, on the 11th January, 1847, (as shown by 
the record which has been read in evidence,) where said 
Manly died; and that said Smith; at the time of his said 
appointment, had notice that said slaves were in the county 
of Calhoun or Randolph, Alabama,—then. the statute of 
limitations had, at the time this suit was brought, barred 
any action to recover the slaves by. an administrator of said 
estate, and they must find for the defendants.” 

The plaintiff excepted to this charge, and requested the 
court to give the following charges, which the court refused 
to give, and the plaintiff excepted to their refusal, to-wit > 

“1. If the jury believe that the slaves were originally 
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the property of Washington Manly, who died in Georgia, 
in 1838; and that said slaves were removed into this State 
in 1839, by the widow, without any administration thereon, 
and have continued in this State until the present time; 
and that there was no administration on Manly’s estate, in 
Alabama, until the plaintiff was appointed in 1857,—then 
the statute of limitations would not run in favor of the 
-defendants until the plaintiff’s said appointinent. 

“2. If the jury believe that the slaves were once the 
property of Washington Manly, and were removed from 
‘Georgia, by the widow, without any administration-thereon, 
and have continued in this State until the present time ; 
and that there has been no administration on said slaves, 
in this State, until the plaintiff was appointed in 1857,— 
the statute of limitations did not run in favor of the de- 
fendants until the plaintiff was appointed administrator, 
although George L. Smith was appointed administrator of 
said estate, in Georgia, in the year 1847. 

“3. If the jury believe that Amarine, at the time he 
purchased the slaves, had a knowledge that there had been 
no administration on Manly’s estate, then he took no title 
by his purchase; and if the defendants had notice of a 
defect of title, when they purchased from said Amarine, 
they tvok no title. 

“4, The appointment of Barker, as guardian of Manly’s 
children, gave him no rights over the property of Manly’s 
estate here. 

5. “If the slaves were originally the property of Wash- 
ington Manly, who died in Georgia in 1838, and were re- 
moved here by his widow, without administration, and 
have continued in this State up to the commencement of 
this suit,—then the appointment of Smith in 1847, as 
shown by the record, did not vest:the property in him as 
administrator, and the statute of limitations could not run 
against plaintiff until his own appointment. 

“6. If the jury believe that Amarine bought, at the 
guardian’s sale, with a full knowledge that the slaves had 
never been administered upon, either in this State or in 
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Georgia, then his purchase was not in good faith, and the 
statute would not run in his favor; and then, if the de- 
fendants have not held the slaves more than six years since 
they purchased from Amarine, the statute would not effect 
a bar in their faver; although Smith was appointed in 1847, 
in Georgia. 

If the jury believe, from the evidence, that the wo- 
man Elizabeth was the property of plainti iff’s intestate at 
the time of his death in Georgia in 1838, and was brought 
to Alabama, shortly after intestate’s death, by Ins widow ; 
and that said widow married Henry Amarine in this State ; 
and that said Amarine took possession of said slaves, as the 
guardian of said Manly’s children, knowing that said slaves 
had peel been administered; and that the slaves after- 
wards went into the possession of Barker, as the guardian 
of said minor heirs, and were sold by him as such guardian, 
knowing that no administration had been had on them, 
and were purchased at the sale by said Amarine, with such 
knowledge, and the defendants had knowledge that said 
slaves had never been administered upon,—there could be 
no good faith in said several sales and purchases.” 

The charge given by the court, the refusal of the several 
charges asked, and the rulings of the court on questions of 
evidence, to which exceptions were reserved, (but which 
require no particular notice,) are now assigned as error. 


G. C. Wiarzey, for appellant—When a person dies 
intestate, the statute of limitations does not begin to run 
against his estate, until the appointment of an administra- 
tor who is capable of suing. —Larwson v. Lay, 24 Ala. 186; 
Wyatt ec. Raabe, 29 Ala. 510. As the plaintifl’s letters 
were granted only a few days before the suit was com- 
menced, and there had been iio previous administration on 
his intestate’s estate in this State, his claim could not be 
barred by the statute, unless the appointment of an admin- 
istrator in Georgia, in 1847, brought the case within the 
operation of the statute. But no such effect can be attri- 
buted to the foreign. administration. In the absence of 
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statutory regulations, a grant of letters of admin istration 
has no. extra-territorial operation, and an administrator ean 
neither sue nor be sued in. another San tee 0. 
Northup, 15 Peters, 2; Harrison v. Mahorner, 14 Ala. 8 

Under our statute, (Clay’s Digest, 227, § 31,) a foreign on 
ministrator may sue here, upon complying with certain 








conditions 3; one of which conditions is, that he shail first 
have lis letters recorded here, and give bond “ for the faith- 
ful administration” of the assets; and the statute expressly 
provides, that he shall not be entitled to receive or recover 
any property of the estate, until he has complied with 
these requisitions. A compliance with these provisions 
makes an ancillary administration here.—obinson v. Rob- 
inson, 11 Ala. 950. A foreign administrator is not bound 
to sue here; it is not his duty to sue here, and he is not 
guilty of a decastacit for « failure to sue.x—Davis v. Sinith, 
5 Geo, 295, “If the Georgia administrator was not bound 
to sue here, and could not demand or recover the property 
without first complying with the requisitions of our statutes, 
no right of action vested in him by his appointment, and 
the statute of limitations did not begin to run against him. 
6 Baeon’s Abr. 398, note a; Johnson v. Wren, 3 Stew. 1793 
1 Kelly, (Geo.) 380. If he had complied with all the con- 
ditions imposed by the statute, and then commenced suit 
to recover the slaves, his action might have been defeated 
by the appointment of a domestic adininistrator.—Drough- 
ton v. Bradley, 34 Ala. 694; 3 Mass. 540. An executor 
may commence suit before he qualifies; but the statute of 
Jimitations does net begin to run, until his qualification and 
acceptance of the trust.—6 Geo. 316 
To render a plea of the statute of. limitations availa- 
bie, there inust be an adverse possession; and to consti- 
tute an adverse possession, the holding must be in good 
faith, and without notice. The defendants had actual 
knowledge of the defect in their own title, and are charge- 
able with implied notice of the plaintift’s claim.—Johnson 
» Lhweatt, 18 Ala. 747; Nelson v. Allen & Harris, 1 Yer- 


ger, 366. 
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Heruin & Forney, ALEx. & JNo. Wuite, contra.—Un- 
der the statute of 1821, (Clay’s Digest, 227, { 31,) the 
Georgia administrator had a right ‘to commence suit here 
for the recovery of the slaves; and he was only required to 
record his letters, give bond, &e., after'the rendition of a 
judgment in his favor, before he was entitled to receive the 
property. He was obliged to produce his letters on the 
trial, as the evidence of his right to sue, just as a domestic 
administretor would. The recording of his letters, giving 
bond, &e., did not constitute a condition precedent to his 
right of action. As well might it be contended, that the 
statute of limitations would not run, in an attachment 
case, against a foreign administrator who had complied 
with all the requisitions of the act of 1821, because he 

ras required to execute an attachment bond; or that the 
statute does not run against corporations, or in actions of 
detinue, bills for injunction, &e., and other analogous cases 
in which bonds are required of the parties suing. All the 
analogies of the law are in favor of his right to sue, and 
the adjudged cases equally support i#.—Shultz ce. Pulver, 
11 Wendell, 861; McCullough v. Young, 1 Binney, 63; 
Howell v. Hair, 15 Ala. 194; Broughton v. Bradley, 34 Ala. 
694. Moreover, the slaves were in Georgia at the time of 
the intestate’s death, and the Georgia administrator knew 
that they had been removed to Alabama without authority 
of law, and where they were to be found; and it was not 
only his right, but his duty to sue for them. 


A.J. WALKER, C. J.—The plaintiff ’s intestate died in 
possession of the slaves, for the recovery of which this suit 
is brought, and had his domicile, at the time of his death, 
in Georgia. The defendants, and the person from whom 
they bought, have been in adverse possession for more than 
six years before the commencement of the suit. The plain- 
tiff’s administration was obtained less than six years before 
the commencement of suit, and there had been no previous 
administration in this State. There was an administration 
in Georgia, more than six years before this suit was brought, 
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and before the plaintiff was appointed. If there had been 
no other administration than the plaintift’s, it is very clear 
that the defense of the statute of limitations would not 
have been available. The operation of the statute, after 
the death of the intestate, can not commence until there is 
an administrator.— Lawson o. Lay, 24 Ala. 184; Johnson 
v. Wren, 3 St. 172. This is admitted by the appellees ; 
but it is contended, that the operation of the statute is se- 
cured by the existence of an administration in Georgia, to 
whieh the right of suit attached by virtue of our statute, 
found in Clay’s Digest, 227, § 313 and that is the positicn, 
upon the correctness of which we are to decide. 

The statute of limitations which applies to this case, exe 
plicitly declares, that all actions of detinue shall be com= 
menced within six years next after the cause of such action 
shall have accrued, and not atter.—Clay’s Digest, 326, 
§ 78. Notwithstanding this explicit language of the law, 
the courts, frem the clear justice and .propriety of the 
thing, have engrafted an exception, in favor of those eases 
in which there is no person to sue.—Ang.on Lim. 61, § 50. 
Our statute gives a right of suit, in the absence of an 
administration here, to the admiuistrator in a sister State ; 
and it would bea manifest enlargement of the exception, 
to include a case where there was such a foreign adiminis- 
trator. We do not pause to consider whether it is obliga- 
tory upou the foreign administrator to sue, when there is 
no administration in this State-—Shuliz v. Pulver, 11 Wend. 
361; Ielme v. Sanders, 3 Hawks, 563. It may be con- 
ceded, that the statute merely secures a privilege to the 
foreign administrator, of which he may or may not avail 
himself at his election; and from the concession no infer- 
ence in favor of the appellant can be deduced. The ex- 
ception is founded upon the want of a person who can sue, 
and not upon the want of a will to sue. No person, save 
those who are acting in a trust capacity, is bound to sue. 
The right of suit is merely permissive; and the operation 
of the statute is grounded upon the idea, that persons 
having the permission of the law to sue, forbear to do so, 
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but acquiesce in the asse rtion of a hostile rig! it. The 
efficiency of the statute would be utterly destroyed, aud its 
command disregarded, if it were allowed no operation ex~ 
cept where there was an obligatien to sue. 

It is contended, however, that the right of suit does not 
attach to the foreign administrator, by virtue of his foreign 
appointment, but grows out of his recording the letters of 
administration, and giving bond, as required by eur sta- 
tute ; and that, upon complying with those requisites, an 
ancillary Binbuietns ition springs up in this State, under 
which the suit is maintained, and the assets reecived. This 
argument is supposed to be favored by the fact, that this 
court, in| Ltobison v. — (ii Ala. 947.) spoke, 
Argue na lo, of the recording of the letters of adminis erations 
and giving the prescrived bond, as “in efect an ancillary 
adininistration.” We do not think the amet is sup- 
ported by the incidental remark alluded to. The court in- 
tended nothing more than to convey the idea, thata foreigu 
administrator, who had complied with the statute, had au- 


1) 


thority, like that of an ancilary administrator appointed 
in this State, to recover assets of the estate, which were the 
subject of an administration in this State. That a foreign 
administrator, who complies with our statute, does not be- 
come an ancillary administretor, and recover assets here in 
& new capacity, derived in this State, is conclusively shown 
in the case of Lroughton v. Bradla, 34 Ala. 694. If such 
foreign adimiuistrator became an ancillary administrator, 
within the jurisdiction of this State, it would follow, that 
no ancillary administrator could afterwards be appointed 
in this State, and that the authority of the foreign admin- 
istrator could not be overthrown by the appointment of an 
ancillary administrator ; yet the reverse of these things is 
held in the case ree to. 

The conclusion can not be resisted, that a foreign admin- 
istrator, under our statute, is permitted to act in this State, 
by virtue of his foreign appointment, and in the capacity 
derived from that appointment. The language of the  sta- 
tute itself does not admit of any other conclusion. It be- 
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stows the right upon the foreign administrator to maintain 
apy action, to demand and receive any debt, and to exer- 
cise all the rights and privileges which he would have done 
if duly. appointed and qualified in this State. It does not 
even require that the letters of administration should be 
recorded before suit is brought. The foreign administra- 
tor is permitted to sue here, without a selitary preliminary 
step. This conclusively shows, that our law recognizes in 
him a right ef action by virtue of the foreign appointment. 
The requisition, that the foreign administrator shall, before 
receiving any assets of the estate, record his letters of ad- 
ministration, and give bond, does not militate against the 
operation of the statute. The preseribing of conditions, 
uecessary for the security of persons interested, as a pre- 
liminary toa remedy, can not justify an exception from 
the statute. If it did, there could be no preseription 
against an action which the law required should be pre- 
ceded by the giving of security for cost, or other bond 5 
and yet, we apprehend, an argument for the exemption of 
such cases from the statute would not be made. 

The statute of Innitations was designed to -be one of re- 
pose. Its effect is beneficent. It quiets titles, lessens liti- 
gation, aud promotes justice, by requiring the settlement 
of controversies before time has obliterated any of the evi- 
dence. Its operation ought to be maintained with a steady 
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tis we should not do, if we allowed it no effect 
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foreign administrator, clothed by our law wiih a 
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right to sue. <A foreign administrator, if he is not affected 
by our statute of: limitations, might designedly fold his 
hands, and remain quiet, until tine should destroy all the 
evidences upon which a just defense depended, and then 
obtain an unrighteous recovery. It would be a most un- 
just and unreasonable diserimination, to barby the lapse of 
time the claims of our own administrators, and yet put no 
limit to the right of suit, on the same claims, in favor of a 
foreign administrator ; yet this discrimination the appel- 
8 - 
lant asks us to make. When the legislature gave a right 
of suit to foreign administrators, it must have intended that 
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they should be subject to the same defenses as other admin- 
istrators. 

[2.] The bill of exceptions contains the entire evidence. 
We clearly perceive that the ruling of the court, in re- 
fusing to suppress the answer mentioned in the brief of 
appellant’s counsel, even if erroneous, did not aflect the 
result of the trial, and did the appellant no injury. A 
knowledge on the part of an adverse holder that his title 

yas defective, would not. of itself, prevent the operation 
of the statute in his behalf. 

We do not deem it necessary to notice particularly each 
separate charge asked, and each ruling upon evidence. 
What we have said covers all the points made by the coun- 
sel. There is no reversible error in any of the rulings of 
the court below, and its judgment must be aflirmed. 





GREENE’S EXECUTOR vs. SPEER ann WIFE. 
[FINAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE. ] 


1. Advancements in cases of partial intestacy.—In eases of partial intestacy, 
advancements are not required to be brought into hotchpot, (Code, 
§§ 1582, 1596,) toentitle the parties to share in the property undis- 
posed of by the will. 


APPEAL from the Probate Court of Marengo. 


In the matter of the estate of Richard Greene, deceased, 
on final settlement of the accounts of Thomas J. Woolf, 
the executor, and distribution of that part of the estate 
which was left undisposed of by the decedent’s will. The 
decedent died in August, 1856, leaving a widow and six 
children. By his last will and testament, which was exe~- 
euted on the 14th August, 1852, and duly admitted to pro- 
bate coon after his death, he gave the bulk of his estate, 























533 


JUNE TERM, 1861. 


Greene’s Ex’r v. Speer and Wife. 
I 








which consisted of lards, slaves, money, &e., in specific 
legacies to his wife and children ; but died intestate as to: 
eertain personal property, which had been acequired by 
him after the execution of his will, and which was sold by 
the exéeutor under an order of the probate court; the 
proceeds of sale, after deducting the costs and expenses of 
administration, amounting to more than $7,000. The ex- 
ecutor filed a petition in the probate court, alleging that 
the testator, after the execution of his will, had given to his 
daughter Julia, the wife of William 8. Speer, two negroes, 
valued at $2,200, and $600 in money, and that this prop- 
erty was given to her as an advancement; and praying that 5 
Speer and wife might be required to bring this property’ 
into hotchpod,.or be excluded from the distribution of the 
funds in his hands arising from the sale of the property 
undisposed of by the will. The court sustained a demur- 
rer to tlis petition, and, on the final settlement, decreed to 
Mrs. Speer a distributive share of the funds equal to the 
shares of the other children., The executor excepted to 
this decision and deeree of the court, and he now assigns: 


the same as error.. 


Brooxs & Garnorr, for appellant.—Section 1582 of the 
Code requires, that. advancements, made by an intestate 
in his life-time, shall be brought into hotchpot ; and sec- 
tion 1596 expressly provides, that, in cases of partial in- 
testacy, “ all property not disposed of by will must be dis- 
tributed as in cases of intestacy.” As the legacies were 
specilic, and could not be adeemed, the distribution could 
only be equalized by bringing the property into hotchpot. 
“ A case of partial intestacy falls under the general law 
applicable to cases of that charaeter, which provides for 
the distribution of the property not bequeathed, as if no 
will at all had been made.”—Bryan v. Weems, 25 Ala. 295; 
Denson v. Auircy, 31 Ala. 205. 


Jno. T. Lomax, contra.a—Section 1582 of the Code ap 
plies only to the estates of intestates, as is shown by the 
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entire chapter of which it formsa part. The statutes rela~ 
tive to advancements, and ail the legal principles which the 
courts have applied to the subject, are intended to effeetu- 
ate the presumed desire and intention of parents, in making 
an equaland impartial distribution of their estates among 
those who have equal clans on their affection and bounty. 
To apply the sauze rule in cases of partial intestacy, instead 
of equalizing the distribution, would, in most eases, create 
great injustice, and violate the intention of the testator. 
Whether a gift is to be considered an advancement, is a 
question of intention, ang depends on the circumstances 
attending the transaction. The subsequent execution of a 
will, without noticing such gift, is strong evidence of an 
intention that the gift shall not operate as an advancement 5 
and equally strong evidenee would be aflorded, where the 
gift was made after the execution of the will, if ne cor- 
responding ehange, by amendment or codicil, was made in 
the will. These views are fully sustained by the follow- 
ing authorities: 2 Wis. on Eexrs. 1286 5 2 Lomax on Exrs. 
353, 365; Thompson v. Carmichacl, 3 Sandf. Ch. 1203 
Newman cv. Wilbourne, 1 Wil’s Ch. 103 Snelgrore v. Suel- 


grove, 4 Dess. 2743 Donnell v. Mateer, 5 Tredell’s Eq. 7. 


STONE, J.-—We lave duly considered the single ques- 
tion presented by the assigument of error in this case, and 
are satisfied the judgment-of the probate court must be 
affirmed. Section 1582 of the Code, which deelares the 
rule for bringing advancements into hotchpot, refers alone 
to estates of intestates. Looking only to this section, it 
would require bold interpolation to bring under its influence 
estates of testators who left portions of their estates undis- 
posed of by their wills. 

The argument for appellant rests mainly for its support 
on section 1596 of the Code. The argument earries the 
language of the statute too far. It (the statute) provides 
only for “ property not disposed of by the will? What 


property? Certainly, property owned by the testator at the 
time of his death; not property which he had previously 
) ; proy l ; 
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given oi Zhis property “must be administered and dis- 
tributed as in eases of intestacy.” 

The doctrine of hotchpot rests, for its justification, on the 
prestuned desire of decedents to equalize the portions of all 
distributees standing in the same relation to them. In 
exses of intestacy, it operates with justice and equality, for 
jt bears alike on all who bave been advanced. This would 
rarely be the ease, where there is a will. In a majority of 
eases, parents, during their life-time, have made gifts, by 
way of advancement, to thet older children; and when 
they come to make a will, they usually attempt to make 
up to the children not advaticed, what they, in their dis- 
cretion, intend as the equivalent of the advancements pre- 
viously given off. In other words, the advancements given 
off, and the bequests contained in the will, ave, collectively, 
bhe distribution which the testator desires to make. Now, 
let it be supposed that a testator, after executing his will 
on the theory above supposed, should "materially increase 
his estate by his industry, or by receiving a legacy ; and, as 
to such after-aequired estate, should die intestate. Would 
not the doetrine here conteided for lead to the most shock- 
mg inequality? And yet, ina majority of cases, this pre- 
cise result would follow. Any rule we may lay down, in 
reference to advancements aud liotchpot in cases of partial 
intestacy, must be uniform, and operate alike Jn all cases, 
unless the testator has given express directions to the con- 
trary, We think a rule which should require advance- 
ments to be brought in, in cases of partial intestaey, would 
work muel greater oppression, than to follow the letter of 
section 1582 of the Code, and Init the doctrine to. cases of 
intestacy proper. 

We have thus far considered this question on the lan- 
guage of the statute, and the spirit which dictated its en- 
actment, The authorities, both English and American, 
fully sustain our views. Sir Wm. Grant, speaking of this 
doctrine, said: “1 conceive, the prevision in the statute of 


distributions applies only to the case of actual intestacy.” 
Walton v. Walton, 14 Vesey, 324. Cluef-Justice Ruffin, 
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in Donnell v. Mateer, (5 Iredeli’s Equity, 11,) said :.** With 
respect to a personal residue, it. has been always heid, that 
it is to be divided equally amongst the next of kin,without 
regard to gifts, either in the life-time of the testator, or by 
his will.” In Thompson v. Carmichael, (3 Sandf. Ch. 129,) 
it was said: ‘ When one has advanced a part of his children, 
and then by will devises property to the residue, leaving 
other property undisposed of; it isa legal and reasonable 
presumption, that he intended: the latter to go to both 
classes of his children equally, if any of it remained at his 
death. As to one elass, he has been his own executor ;. as 
to the other, he has by his will placed them on an equal 
footing with the first class.” To the same effect are Tevis- 
den v. Twisden, 9 Vesey, 426; Johnson v. Johnson, 4 Tred. 
Law, 9; Sinkigr v. Sinkler, 2 Dess. 139; Snelgrove v. Snel- 
grove, 4 Dess. 291; 2 Wms. on Exrs. 1286; 2 Lomax on 
Exrs. 355, § 15: Newman cv. Wilbourne, 1 Hili’s Ch. 10. 
Decree aflirmed.+ 





BELL vs. BELL’S ADMWR. 
(DETINUE FOR SLAVES, BY WIFE’S, AGAINST HUSBAND’S ADMINISTRATOR. } ; 


1. Adverse possession. betiveen husband and wife ; prescriplion.—At common 
law, the possession of personal property by the wife, during coverture, 
is the possession of the husband, end cannot ripen into a perfect title 
in her, as against the husband’s administrator, although it is shown 
that the husband had abandoned her when her possession commenced ; 

’ that he never afterwards returned to her, and never asserted any 
claim to the property; and that she held and claimed it, as her own 
individual property, for a continuous period of more than twenty 
years. 


AppeaL from the Cireuit;Court of Wilcox. 
Tried before the Hon. Joun K. Henry. 


Tuts action was brought by, the administrator of Mrs. 
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Lucy Bell, deceased, against William C. Bell, to re- 
cover certain slaves, which the defendant held and claimed 
as the administrator of George W. Bell, deceased, who was 
in his life-time the husband of the plaintiff’s intestate ; 
and was commenced on the 10th March, 1858. The ease 
was before this court at its June term, 1860, and may be 
found reported in 36th Ala. 466-S2; The faets in proof on 
the second trial, as set out in the bill of exceptions, were 
substantially the same as on the first trial, and may be thus 
stated: George W. and Lucy Bell were married, in this 
State, in the year 1816, said Lucy being then the widow 
of Jolin Raiford, deceased ;" and they lived together as man 
and wife, in Clarke county, until 1821, 1822, or 1823, (the 
witnesses could not recollect, the precise time,) when Bell 
left his wife and family, and went to Mobile, where he con- 
tinued to live until his death, which occurred in the year 
1843. In 1823, 1824, or 1825, (two or three years after 
her abandonment by her husband.) Mrs. Bell removed to 
Wilcox county, carrying her five children (three by Rai- 
ford, and two by Beil) with her; and she continued to re- 
side there until her death, in 1855, supporting and edu- 
eating her children without any assistance from her said 
husband. In 1826, or 1827, Mrs. Bell received from the 
administrator of Jolin Raiford’s estate, as her distributive 
share of the estate, a negro woman named Linda, who, 
with her increase since that time, is the subject of contro- 





versy in this suit; and these slaves continued in the unin-. 
terrupted possession of Mrs. Bell, who claimed them as her 
own individual property, and exercised all the ordinary 
acts of ownership over them, up to the time of her death. 
Letters of administration on the estate of George W. Bell 
were granted to the defendant on the 4th October, 1855, 
(whether before or after the death of Mrs. Bell. the record 
nowhere shows.) and he soon afterwards took possession of 
the sluves, claiming them as @ part of his intestate’s estate, 
and returned them as such in his inventory. Letters of ad- 
ministration on the estate of Mrs. Lucy Bell were granted: 
to the plaintiff on the 17th December, 1855. 
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“On the foregoing evidence, the court charged the jury, 
that if they beheved, from the evidence, that the plaintiff’s 
intestate, Mrs. Lucy Bell, received: the slaves sued for from 
the administrator ot her former husband, as her distribu- 
tive share of said estate; and that ‘the -defendant’s intes- 
tate, Georee W. Bell, at and before that time, had aban- 
doned his wile, the said Lucy, and never lived with her 
any more; and that the plaintiff’s intestate retained the 
guid slaves in her undisturbed possession for a period of 
more than twenty years before her death, and up to and 
after the death of her said husband, without any ciaim to 
them being set up on his part ; and that the plaintiff’s i- 
testate, during this whole period of twenty years posses- 
sion, liad the entire and undisturbed control of said slaves, 
exercising acts of ownership over them, and openly and 
notoriously claiming them as her own individual property 
all the time,—then the law would raise the presumption 
from these facts, if unexplained, that she acquired the 
property in such way as to prevent the marital rights of 
her husband from attaching, and to vest the property in 
her to the exclusion of her bhusband’s marital rights; and 
this, notwithstanding said George W. Bell died before the 
twenty years possession had elapsed, and there was no ad- 
ministrator on his estate until aiter the twenty years poss 
session had elapsed.” 

The defendant excepted to this charge, and requested the 
court to instruct the jury, “that, if they believed all the 
evidence, they must find for the defendant 3” which charge 
the court refused to give, and the deferidant excepted to 
its refusal. 

the charge given, and the refusal of the charge asked, 
are now assigned as error. 


3yrp & Morcay, with L. 8. Lupe, for appellant.—The 
doctrine of prescription is founded on the presumption of 
ecquiescenee in the assertion of a hostile claim, and re- 
gzives an adverse possession to support it.—Cockrell e, 
Brown, 33 Ala. 33; Loundtreee. Brantley, 34 Ala, 544. 
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Batth ve can be no adverse possession between husband 
and wife. At common Jaw, the possession of the wife, 
during coverture, is the possession of ‘the husband, and 
cannot hecome canes to lisvights. There can be no 
prestuny tion of eequiescence on his part ta the assertion of 
a liestile claim by the wife, because he has no remedy by 
action against her. To say that Tre has a remedy by sim- 
ply asserting his marital rights, and that his faiure to as- 
sert them during coverture shows an abandoument of them, 
is, in effect, to make the wife’s title depend, not on the doe- 
trine of prescription, but oa the husband?’s desertion of her, 
which, as was decided on the former appeal, caa have no 


such effeet.—36 Ala. 466. 


D. W. Batre, contra.a—Adverse possession, in its teeh- 
nical sense, is not a necessary ingredient of a title by pre- 
scription. If it were, the doctrine of prescription would 
be entirely useless and meaningless, since the title would, 
in every case, be complete, under the shorter statute of 
limitations, (six years where personal property is: in con- 
troversy.) long before the prescription could be invoked. 
The doctrine ef presumption, asserted by the charge of the 
court below, is something more than the old common-law 
prescription, and more than a_ statute of Tmitations. 
These latter barred the remedy, and operated on the title 
only in that way. But the doctrine of prescription is_ in- 
tended to epply tocases to which those statutes do not ex- 
tend, as is clearly shown by the extract from Sans vr. Lagh- 
tery, (4 Stvob. Eq. 103.) cited in McArihur v. Carrie’s 
Ad, 32 Ala. 92. It requires for its appheation a pos- 
session under a claim of right, inconsistent with, and hos- 
tile to, the claim sought to be barred ; and this is the true 


test, as established by: many analogous decisions. 

Thus, it has been held, that an administrator, who makes 
an illegal and void sale of the property of the estate, is 
estopped by his own act from suing for the property ; and 
that the statute of limitations does not begin to run in fas 
vor of the purchaser, .as against the estute, until the ap- 
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pointment of a succeeding administrator ; in other words, 
that the purchaser cannot be considered as holding ad- 
versely, in the strict technical sense of the term, until there 
isssome one who has a right to sue-—Pistole v. Street, 5 Por- 
ter, 14; [Hopper v. Steele, 18 Ala. 828; Lay v. Lawson, 
24 Ala. 1863 Wyatt’s Adm’r v. Rambo, 29 Ala. 525. Yet 
it has been held also, in an equal number of cases, that if 
the purehaser holds possession for twenty years, his title 
will be protected by the indulgence of the presumption, 
that a valid authority to sell originally existed.— Gantt 
v. Phillips, 23 Ala. 275; Lay v. Lawson, 23 Ala. 3913 
McArthur v. Carrie, 32 Ala. 75; Wyatt’s Adum’r v. Scott, 
33 Ala. 317. So, it has been held, that the possession of 
a mortgegor or purchaser of lands cannot be adverse until 
the debt is paid; (Lyrd v. McDaniel, 33 Ala. 18; Telfe 
v. siti 34 Ala. 505 3) yet, if such possession continues 
twenty years, the title becomes perfect by the presumption 
of oui It is said in the case last cited, that “it 
would be a violation of all principle to.allow the aequisi- 
tion of title by the lapse of time ;” yet the same result is 
attained by applying the doctrine of presumption,—thus 
clearly recognizing the diflerence between = two princi- 
ples.—See, also, “eg v Lherpe, 28 Ala. 264; Lthodes v. 
Turner, 21 Ala. 2 

The cases. =i ‘cited show, that, after the lapse of 
twenty years, a deed, payment, grant of administration, 
regular order of sale, or (to use the language of the court 
in Sims v. Aughtery, supra,) “almost anything else,” will 
be presumed, to quiet the possession.” Why cannot the 
principle be invoked by the wife, in a ease like this? Her 
possession, if is true, is, technically, the possession of her 


husband ; but in the same sense the possession of the mort-. 


gagor or purchaser is that of the mortgagee or veudor. 


@n the facts supposed in the charge, her possession has. 
been under claim of right, and has continued more than 
twenty years ;, and it is the duty of the courts, when asked 


J 
to disturb her. possession, to presume that she claimed a 
separate estate in the property, or anything else that will 
perfect her title. 
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A. J. WALKER, C. J—When this case was before in 
this court, we announced the principle, applicable to cases 








governed by the commen law, that the wife can not possess 
personal property ; that her possession is the possession of 
the husband, and that this principle resulted from the unity 
of husband and wife. It is not the same principle which 
gee, and of 


oO 


-applies to the relation of mortgagor and moriga 
landlord and tenant. In those eases, the doctrine that the 
possession of the one is the possession of the other, grows 
out of the law of estoppel. The possession of the wife is 
the possession of the husband, because her legal existence 
is merged in his, and the wife is positively incapable of a 
possession, in the eye of the law, distinct from, that of the 
husband. From this principle it is an inevitable deduc- 
tion, that the law deems fhe lrusband of Mrs. Bell to have 
been, through her, in possession of the property in contro+ 
versy up to his death. This being the case, there wes no 
antagonism of possession on the part of Mis. Beil to her 
husband. It is not contended, and indeed it could not be, 
‘either upon authority or reason, that the presumption, 
which is drawn for the quieting of titles from the lapse of 
time, is permissible in the absence of any enjoyment of the 
right asserted antagonistical to that sought to be barred. 
For these reasons, we think it clear, that the possession of 
Mrs. Bell could never give her a title as against her hus 
band. Suppose it were admitted, that the possession of 
Mrs. Bell, under a claim of title in herself, would vest her 
with a title; the title, when derived under the common law, 
would enure to the husband ; and thus we would have the 
wife’s antagonistic possession divesting the husband’s title, 
whi¢h would by operation of law be revested in the husband. 

We do not intend, in any thing we have said, to infringe 
the doctrine, that in equity the wife is deemed, as to her 
separate estate, a femme sole. It may be that, if a wife 


were in possession of property, claiming openly that it was 
conveyed to her as a separate estate, so as to exclude the 
husband’s marital rights; and if she had continued to pos- 
sess and enjoy the property, under such claim of it asa 
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separate estate, for more than tw enty you ars, , the | law w ould 
presume, against the husband, that the claim was founded 
ou a valid conveyance creating a separate estate. Ina 
court of equity, the wife is allowed to assert her-claim toa 
separate estate In antagonism of her husband’s rights. But 
those principles can net aid the charge giveu. It raises 
the presumption, net upon the fact of the long-coutinued 
assertion by Mrs. Bell ef a claim that the slaves were con- 
veyed to her asa separate estate, but upon the ised that 
she wes deserted by her husband, and claimed amd pos- 
sessed the slaves “as her own individual property.” There 
isa clear distinction between the claim of aseparate estate, 
ereated in such a manner as to exclude the husband's nrari- 
tal rights, and a maked cain of title in the wife agaiust the 
husband. A wite may elaiin that a scparate esiate was 
vested inher. She can not claim that she holds property 
iN possession iain 4 o her husband, except upon the 
ground that it isa separate estate; for her possession, ex- 
cept so far as chancery recognizes her right to hold a sepa- 
1 


rate estute, and confers upou her, in reference to such es- 


tate, the i of a femme sole, is the possession of the 
husband. The possession by Mrs. Bell, claiming that the 
slaves men to her, and that she held them adversely 
to her husband, no matter how long, could never avail, 
An adverse possession, or an antagonistic enjoy: a for 
twenty years, may create the presumption of a title, in 
favor uf persons sui juris. It never can create the pre- 
sumption of a title in the wife, clothed with the quality of 
an exclusion of the husband’s marital rights. If the ab- 
surdity could be conceived, of a wife’s holding adversely 
to her husband, what reason or authority is there t» sup- 
port the position, that she thereby not only acquired a title, 
but a title of such a character as to exclude the husband ? 
There was no evidence conducing to show that Mrs. Bell 
ever claimed to hold the slaves oe any conveyance 
which created a separate estate. The court, therefore, 
erred in refusing the charge.asked by the defendant, as well 
as in the charge given. 
Reversed and remanded. 
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WATT’S ADWR vs. WATT’S DISTRIBUTEES 
f FINAL SETTLEMENT OF ADMINISTRATOR'S ACCOUNTS. ] 


1. Conclasiveness of final decree.—A decres of the probate court, whiclt 
purports to have been rendered on final settlement of the accounts 


} } +h0t . } Vara ‘ eytah le . 
and vouchers of the administrator of an insolvent estate, andd ascere . 


tains thd aiount of assets which had come to his hands, the amount 
of his disbursements, aud the balauce left in his hands for distribution 
among creditors; and by which “ itis ordered, adjudged, and decreed,” 
that the account, as stated by the court, “ be received, passed, allowed, 
recorded and filed as wiinal settlement of said estate,’—is inal and 
vonclusive, until reversed by the proper tribunal, and cau noé be ree 
viewed or aunulled by the probate court at another term. 

#. Reguisites of final deeree.—A decree of the probate court, which pur 
ports to have been rendered on final settlement of the accounts and 
vouchers of the administrator of an insolvent estate; which corrects 
certain supposed errors and mistakes in a former settlement, thereby 
showing a larger balance in the administrator’s hands for distribution 
among the creditors, and declares the former settlement to be partial 
only; and by which “it is considered and decreed,” that the-claims 
wllowed on the former settlement, which were then declared entitled 
tou dividend of eighty per cent., “be paid in full, aod that whatever 
smuins phal remain, after the satisfaction of said allowed claims, be 
equally divided among the four minor. heirs of” the decedent—has 
not the requisites ofa final deeree, and will net support either an exe- 
cution or an appeal. 


Aprrat from the Probate Court of Sumter, 


In the matter of the estate of George L. Watt, deceased, 
on final settlement of the accounts and vouchers of Joel 
Watt, the administrator. The citation was issued on the 

12th March, 1860. The administrator appeared at the en- 
suing April term, and moved the court to distuiiss the pro- 
ceeding against him, on the ground that the estate 
had been declared insolvent in September, 1855, and that 
he had made a final settlement’ of his administration on the 
17th January, 1857; and, in support of his motion, offered 
in evidence the decrees rendered by said probate court at 
those times. ‘ After hearing the evidence, and the argu- 
ment of counsel, the court overruled said motion ; where- 
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upon the defendant excepted. The court then proposed to 
set aside and vacate so much of the said decree of January 
17, 1857, as declared said settlement to be final ; to which 
action of the court the defendant objected. The court over- 
ruled tle objection, vacated so much of said decree as 
declared said settlement to be final, and proceeded to state 
an account in accordance with the citation; to which the 
defendant excepted.” 


The decree of January 17, 1857, and the decree from 
1 


which this appeal was taken, are in the following words : 

“Jannary 17, 1857. This day came up for final action 
and decree, in pursuance ef a former order of this court, 
and after advertisement for three successive weeks in the 
Sumter Democrat, the account-current and vouchers of the 
administrator for a final settlement of his administration of 
the estate of George L. Watt, deceased ; which, upon ex- 
amination, shows a receipt of assets to the amount of 
$1941 28, and disbursements, properly vouched, to the 
amount of $355 40; leavinga balance of $1585 8S _ for 
distribution among the creditors of said estate. And it 
appearing that said account is legally and fairly stated, and 
properly vouched, it is ordered, adjudged, and decreed, that 
the same be received, passed, allowed, recorded aud filed 
as a final settlement of said estate. After a eareful exam- 
ination, the following claims were rejected and disallowed, 
for want of legal proof of their correctness,” (specifying 
them.) ‘It is ordered, that said estate pay eighty per cent. 
on the claims filed and allowed against said estate.” 


“Probate Court of Sumter, April term, 1860. 

“This day came up for action and decree, in pursuance 
of an order made at the March term, 1860, the account 
stated by this court, under section 1817 of the Code of 
Alabama, against Joel Watt, administrator of the estate of 
George L. Watt, deceased ; and notice having been issued 
and executed upon said Jocl Watt, requiring him to file 
his acceunt-current and vouchers for a final settlement on 
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this day, and notifying him that, if he failed to file therm, 
the court would pass the account heretofore stated against 
him; the said Joel Watt came into court, and moved to 
dismiss said proceedings against him, because the citation 
was issued ex mero motu ; because said estate was declared 
insolvent, and final settlement of it made in January, 1857; 
because the court has no jurisdiction over the matter, and 
because neither the creditors nor the heirs of said deceased 
are parties to the proceeding. The court overruled said 
motion ; and the said Joel Watt refusing to file his account- 
current and vouchers for a settlement, the ceurt proceeded 
to examine and pass the account heretofore stated against 
him. The account thus stated by the court against the 
said administrator, charges him with the following assets, 
which are shown to have come into his possession, and not 
to have been accounted for or distributed by him, and 
which were totally omitted in his former settlement—to- 
wit,” &c.; specifying assets to the amount of $1350 99, 
The decree then allows credits to the administratar, amount- 
ing to $223 48, and proceeds thus— And it appearing 
to the satisfaction of the court, that the said amount 
($1350 99) charged against said administrator as aforesaid, 
came into his possession as such administrator; and that 
he omitted to account for, or charge himself with said sum, 
in his settlement made on the 17th January, 1857; and 
that only $223 48 of said sum has been disbursed on be- 
half of the estate, the creditors, or the heirs-at-law 3 and 
it further appearing to the court, that the omission of the 
administrator to charge himself with the amount-of said 
account of sales and inventory, in cenformtty with‘the first 
subdivision of section 1802 otf the Code, as *vell ‘as his 
failure to distribute the same, renders void the decree:made 
on the settlement of January 17, 1857,—it is now there- 
fore considered, ordered, and decreed by the court, that so 
much of said decree as declares the said settlement of Jan- 
uary 17, 1857, to be final, be, and the same is hereby, so 
amended and altered as to make the same—what it was in 
fact—a partial settlement and distribution of said estate, 
35 
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and to render the said Joel Watt, administrator of said 
estate, accountable to this court for the goods, chattels and 
moneys of his intestate, which he is shown to have omitted 
charging himself with in his account passed upon the 17th 
January, 1857. It is also considered and decreed by the 
court, that. the claims which were allowed by this court in 
the settlement of 17th January, 1857, be paid in full, and 
that whatever.sum shall remain, after the satisfaction of 
said allowed: claims, be equally divided among the four 
minor heirs of the said George L. Wait, deceased ; and it 
appearing to the satisfaction of the court, that said admin- 
istrator has overpaid several of the creditors heretofore, by 
reason-of the rejection of their claims, it is considered and 
decreed, that he retain, in all such cases, whatever may be 
still due’ them on their allowed claims, to reimburse him 
for said payments on clainss that were rejected. It is fur- 
ther ordered, that the judgments on execution docket No. 
10, in favor -of the ereditors and heirs-at-law of the said 
George L, Watt, be, and the same are hereby, made a part 
of this record, and that executions may issue on said judg- 
ments, for the amounts due said creditors and heirs-at-law 
respectively. It is further ordered, that in order to make 
up a complete record of the said case, the inventory, ac- 
count of sales, and settlement made on the 17th January, 
1857, be, and the same are hereby, made a part of the 
record in this case.” 

The overruling of the motion to dismiss the proceedings, 
and the decree rendered by the court, are now assigned as 


esror by the administrator. 


Coteman &' Van peGrarr, for appellant. 


STONE, J.—Ia January, 1857, a final settlement was 
had of the administration of appellant on the estate of 
George L. Watt, deceased. Thus the matter rested for 
three years, when these proceedings were set on foot to 
bring the administrator to anether settlement ; and in such 
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- new proceedings, the attempt was made to hold the appel- 
lant accountable for other assets of the estate, whieh, it is 
alleged, were in his hands at the time of the first settlement, 
aml were not accounted for. To these proceedings the ad- 
ministrator interposed as a bar the decree on the former 
final settleraent. This defense the probate court overruled, 
and thereupon vacated the former judgment as a final 
decree, and pronounced it to be only a partial settlement. 

Qn what evidence the probate court acted, in vacating 
the former decree in part, and rendering a new one, we 
are not informed. It is obvious that the recerd did not 
furnish evidence that there had been any elerical error in 
the matter of entering up the decree which the court in 
fact made. On the contrary, itis clear that the judicial 
mind did pass. and pronounce on-the question of the amount 
of assets in the administrators hands, and announced the 
result. It is also.clear that the probate court did decree 
and determine that the setHement then made was—what it 
purported to be—a final settlement. ‘A decree rendered 
under such circumstances, is binding on the parties 
to it, until it is reversed in the proper court; and the 
court rendering it has.no power to review or annul it.”— 
Barnett v. Tarrence, 23 Ala. 467; Allman v. Owen, 31 Ala. 
167; Jloore v. Lesueur, 33 Ala, 243; Norman v. Norman, 
3 Ala. 389; Duke v. Duke, 26 Ala. 675-6; Simmons ce. 
Priee, 18 Ala. 406; Matthews v. Douthitt, 27 Ala. 276; 
Cannon v. Rogers, at this term; Ning uv. Smith, 15 Ala. 
269; Landreth v. Landreth, 12 Ala. 640; Morrison v. Mor- 
rison, 3 Stew. 444; Butler u. Ins. Co. 14 Ala. 793; Per- 
kins v. Moore, 16 Ala. 12. 

Although it may be, and probably is true, that in the 
settlement of January, 1857, there was a failure to charge 
the appellant with certain assets of the estate in his hands ; 
yet the final decree then rendered must forever close the 
door to a re-investigation of that question, in that court. 
That there must be an end of litigation, and that the sanc- 
tity and inviolability of the judgments of the courts hav- 
ing competent jurisdiction are of infinitely greater impor- 
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tance than the complete justice of an individual case, are ° 


propositions vindicated alike by reason and by authority — 
1 Greenl. Ev. § 522; Bobe v. Stickney, 36 Ala. 482. 

2.] We have said thus much on the merits of this case ; 
and from the principles above announced, it is manifest 
that, in the proceeding of the probate court of Sumter since 
January, 1857, that court has mistaken its powers. It 
should vacate .all orders it has made, in what we have 
characterized as the renewed proceedings. But, under 
these later proceedings, there does not appear to have been 
any final decree rendered. True, the principles of a decree 
are laid down; but no judgments were rendered, ascertair 
ing any amounts due to the various persons,—the distribu- 
tees in particular; nor, indeed, are the names ef the dis- 
tributees mentioned in the record. The balance is not 
ascertained, and the persons between whem the money is 
to be divided, are described simply as “the minor heirs of 
said George L. Watt, deceased.” Nothing was done which 
placed the case in a condition for collection, or for the issue 
of executions for the collection of the amount. That is 
not a money judgment, which does not authorize the issue 
of an execution; and no execution could issue for these 
unascertained balances. The judgments, to be final, should 
have been specific, and im favor of the several distributees 
by name.—Brazeale v. Brazeale, 9 Ala. 491; Merrill v. 
Jones,S Por. 554; Betts y. Blackwell, 2 S. & P. 373; 
Judge of Limestone v. French, 38. & P. 263; Hollis v. 
Caughman, 22 Ala. 478 ; Harrison, Ex parte, 7 Ala. 739 ; 
Andrews v. Hall, 15 Ata. 88. 

There being no final decree in the matter of the renewed 
proceedings, the appeal must be dismissed. 
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[ACTION ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED. } 


I. Discovery at taw.—Where interrogatories are propounded to the de- 
fendant in an action at law, (Code §§ 2330-36,) for the purpose of dis- 
proving the defense which he sets up, he may accompany his admis- 
sion of the particular facts called for by the interrogatories with a 
statement of additional facts in avoidance of them; as where he pleads 
payment, in an action on an open account dae to a partnership, and 
is asked if. the payment was not made to one of the partners alone, in’ 
debts dug to him from that partner individually, he may. state, in 
eonnection with his admission of that fact;.that the payment was 
made after the other partner had sold out his intérest in the firm, and 
while the partner to whom it was made was the sole owner of the 
goods, accounts, &c. 

2.. Preaf of correctness of démand by plaintiff’s oww oath.—In an action by 
late partners, on an open account due to the partnership, the defend- 
aut having introduced evidence tending to show that, after the dis- 
soekation of the firm, he had paid the account to one of the partners, 
who had bought out the interest of his co-partner, by erediting the 
ameunt on debts due to him from that partner individually, the other: 
partner cannot be allowed to testify, (Code, § 2313,) in rebuttal, that 
the partnership was not dissolved when said payment was made. 


APprea. from the Circuit Court of Macon... 
Tried before the Hon. Roperr DouGuerrty.. 


THIS action was brought by the appellees, suing as late 
partners, and was founded on an,open account for goods, 
wares and merchandize, sold and delivered to the defend- 
ant during the years 1853 and 1854. The defendant 
pleaded, “ that he is not indebted to the said firm of White 
& Johnson, as the plaintiffs have above complained,” &c.; 
and issue was joined on that plea. The only matter in 
controversy on the trial was the validity of certain pay- 
ments made by the defendant to the plaintiff Johnson ; and 
the only questions presented for revision in this court, re- 
late to the rulings of the circuit court on the admissibility 
of evidence touching that matter. The material facts are 
stated in the opinion of the court. 
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Gunn & STRANGE, for appellant. 
CLorron & Licon, contra. 


R. W. WALKER, J.—1. The plaintiffs propounded in- 
terrogatories to the defendant, under the statute. Phe de- 
fendant had interposed the plea of payment; and the 
plaintiffs, with the view of meeting this defense, among 
other questions, inquired of the defendant, with whom, and 
at what time, he had settled the accounts sned on, how 
much of the same he had paid in money, and how much 
was paid in individual debts due from Johnson, one ef 
the plaintifis, to ‘the defendant. The defendant, in answer- 
ing, stated, that he had settled the accounts sued on with 
the plaintiff Johnsen; that he had paid the same partly in 
cash, and partly in medical accounts due from Johnson to 
him; and in reference to the account of 1853, he adds: 
“Defendant made said payments, and said eredits were 
made, after said White had seld out his interest in the con- 
cernof White & Jolson, and while Johnson was the sole 
owner of the goods, notes, books of account, &e.” On 
motien-of the plaintiffs, this part of the defendant’s answer 
was suppressed by the court. Giving to the sections of the 
Code (§§ 2330-6) authorizing the examination of parties by 
interrogatories the same construetion which was put upon 
the old statute on that subject, (Clay’s Digest, 341, § 160,) 
we must hold, that the court erred in-suppressing that por- 
tion of the defendant’s answer above quoted. According 
to our former decisions, interrogatories under the statute 
are governed-by the ‘same rules‘that ‘apply to bills of dis- 
covery in chancery, so far as relates to the nature of the 
discovery sought, and the effect of the answers as evidence 
when made. In Saltmarsh o. Bower, (22. Ala. 221,) this 
subject underwent a careful consideration; and it was 
there held, that, as in an answer to a bill of of diseovery, 
nothing can be considered impertinent, which tends to dis- 
prove the existence of the cause of action or defense set 
up in the bill; so an answer to interrogatories under the 
statute, whether it is purely responsive, or contains aflirn~ 
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ative irrespousive allegations in avoidance of the demand, 
cannot be made the subject-matter of exception.—fee, 
also, «Pritchelt v. AZunroe, 22 Ala. 501; Wilson ec. Maria, 
2L Ala. 359. In the present ease, the plaintiffs sought bo 
elicit from the defendant the fact, that all of the payments 
he relied on had been made to Johnson, and that in part 
they were made by discharging the individual indebtedness 
ef Johnson to the defendant. According to the principle 
settled in the cases cited supra, the defendant was not 
bound to confine himself to a simple admission or denial of 
the facts thus sought to be elicited. If he-admitted the 
facts to be as indicated by the interrogétories, he had the 
right te accompany that admission with such an explana- 
tion of them as the justice of the case required. He had 
the right to confess and avoid. His admission that he had 
paid the accounts to Jehnson, in individual debts of the 
latter-to him, would, if unexplained, have deprived the 
payment of all value as a defense to this suit; and he had 
the right to accompany his admission of that fact with the 
statement of such other facts as showed that the payment 
eperated a legal discharge ot the demand. 

. The defendant introduced evidence tending to show, 
thatthe plaintiff White had soid out his interest in the 
gouds, notes, books of account, &e., of the firm, to his 
partner, Johnson-; and that, after this sale, the defendant 
had paid the accounts:sued on to Johnson, by crediting the 
same on individual debts-due from Johnson to the defend- 
aut. It appears that, after the introduction ef tis evi- 
dence, the plaintiff White was offered as a witness under 
the statute, to prove the correctness of the demand sued 
on, the requisite notice having been. previously given. On 
his examination, he was allowed te state, that the co-part- 
nership of White & Johnson had not been dissolved ; that 
he had made ne sale to-Johnson; that Johnsov had no 
authority to settle the books by any idividual debt of his 
due the defendant; and that he was a co-partner with 
Johnson, and interested in the goods sold in 1853 and 
1854, and in the books. It was not the design of section 
2313 of the Code, under which the plaintiff was introduced, 
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to make the parties. general witnesses.— Waring v. Henry, 
30 Ala. 724; All that the plaintiff‘is competent to estab- 
lish, is the correctness of the demand. It is true, as was 
held in, Jordan v. Owen, (27 Ala. 155,) that the plaintiff 
eannot:be permitted, under this section, so to shape the 
facts which he proposes to prave by his own oath, as to 
deprive the detendant of, the.right te prove by his oath that 
the demand has been, paid. In cases falling within this 
section, ‘the correctness of the demand’ ‘must be regarded 

as not proved by: the plaintiff’s oath, unless he swears. that 

it has not been.paid. Hence, he musi:not only state facts 
which, if proved by other witnesses, would make out a 

prima-fucie case of indebtedness of the defendant to him, 
but he must go further, and swear to the fact of non-pay- 
ment of the indebtedness. But where, as in this case, the 

defendant sets up, as a defense to the action, a payment 

aot made to the plaintiff; and the validity of such payment 
as.a defense depends upon an. alleged previous transfer of 
the claim to the person to whom the payment was made, ié 
is not allowable for the plaintiffte testify in rebuttal of the 

evidence of transfer offered by. the defendant. Uf the plain-. 
tiff was permitted to contradict the evidence offered by the 
defendant, of an independent fact-of this sort; it would be 

difficult to fix any limit to his. right-to testify m the case- 
It is obvious, that the testimony of the plaintiff—that the 
partnership was not dissolved, that he made no sale to 
Jounson, aud that the latter had no authority te settle the 
books by any. individual debt of his due the defendant— 
was not evidence necessary or. proper to establish the cor- 
rectness of the demand, in the first instance, and was irrele- 
vant, except so far as it went to dispreve the alleged trans- 
fer to Johnson, or the validity of the defendant’s payment 
to him. In any aspect, it was strictly rebutting proof ; and: 
we hold, that the court erred in permitting the plaintiff to. 
testify to the facts above mentioned.—See, further, Wesé 
v. Brunn, 35 Ala. 263; Flush, Hartwell & Co. v. Ferri, 
34 Ala. 186; Bennett v. Armistead, 3 Ala. 507; Kirkman. 
e. Eaton, 35 Ala. 272. 

Judgment reversed, aud ;cause remanded. 
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LAWRENCE vs. WARE. 
[ACTION ON PROMISSORY NOTE, BY ASSIGNEE AGAINST MAKER. ] 


1. Conclusiveness of judgment as bar.—Where a promissory: note, which 
had been transferred by delivery, was placed by the transferree. in the 
hands of an agent, with instructions to present it to the maker for 
payment, and, if payment was refused, to put it in the hands.of an 
attorney. for collection by suit; and, payment, haying been refused, 
the agent sent the nete to an attorney, who,. not: being informed of 
the name of the real owner, brought suit oy it in the name of the 
agent, and the action was successfully defended, on the plea of set-off 
against the payee,—held, that the, judgment; ‘a that action was not a 
bar to a subsequent action on, the note by the owner, who was not 
shown to have had notice of the pendency of that action. 


Appeal from the Circuit: Court of Shelby.. 
Tried before the Hon. Wi. S. Mupp. 


THIs action was brought: by Noah Lawrence, against: 
Horace Ware ; was founded on the defendant’s promissory: 
note for $87 87, dated 25th May, 1854, and payable on the 
Ist January, 1855, to Matthew Lee or order ;.and was. 
commenced on the 3d August, 1858. The defendant 
pleaded a former judgment on the note, in his favor; and 
issue was joined on that plea. On the trial, as the bill of 
exceptions states, after the plaintiff had read in evidence 
the note on which the suit was founded, the defendant: 
offered in evidence the record of the suit on which he re- 
lied asa bar. That suit was brought in the name of one 
G. Vandever as plaintiff, and against the defendant in this 
case ; was founded on the same promissory note which is 
the foundation of the action in this case ;-anc. judgment 
was rendered, on the 11th Mareh, 1858, on the verdict of a 
jury, in favor of the defendant; but the record does not 
show what pleas were interposed. “It was admitted, that 
on the trial of that suit, under the plea of set-off, the de- 
fendant proved, that he had employed Matthew Lee, the 
payee of said note, to transport a large quantity of pig- 
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iron for him, in flat-boats, down the Coosa river to We- 
tumpka ; that said iron was sunk in the Coosa river, in 
consequence of said. Lee’s failure to, perform his duties in 
reference to the transportation, and was thereby wholly 
lost te the defendant, and that the value of said iron was 
greater than the amount of the said note. It was admitted, 
also, that the only issue’ tried m that suit was’ the validity 
and sufficiency of the said set-off, and that the jury found 
their verdict for the defendant en that issue. «It was ad- 
mitted, also, that Lawrence, the-plaintiff in the present 
suit, held said note by transfer from said payee by delivery, 
and that said transfer was for a valuable and sufficient con- 
sideration. It was proved by said Vandever, on the trial 
in this case, that said, plaintiff (Lawrence) delivered said 
note to him, and requested him to call on Ware, collect 
the money, and, if paid, send the money to -bim ; that said 
witness called on defendant for the money, who failed and 
refused to pay the same; that he then informed plaintiif, 
who resided in Calhoun county, of the defendant’s failure 
to pay the note, and was instructed by him to place it in 
the hands of an attorney, for cellection by suit; that, being 
wnacquainted with any attorney in Shelby county, he 
handed said note to one Moore, to be delivered by him to 
an attorney, but did not tell said Moore to whom said note 
belonged ; and that he (witness) had no interest in said 
note, and had no knowledge that the suit had been brought 
i his name until after the same had been-tried. It was 
admitted, that the suit was brought by the attorney in the 
name of said Vandever, because he was informed that it 
was sent by him, and the name of no other owner was Cis- 
elosed.”’ 

On the facts above stated, the plaintiff proposed to 
prove, “that the alleged set-off, proved by the defendant 
on the trial of the former suit, was unjust, untrue, and im- 
properly allowed; that the defendant sustained in fact no 
loss or damage in consequence -of the sinking of the iren 
in the river ; ‘that the alleged contract with said Lee, for 
the transportation of the iron, was.made after the defend- 
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ant had notice of the transfer of said note by Lee to said 
plaintift ; and that said note was in fact given for a debt 
due from said defendant to plaintiff, (except a small balance 
due from said defendant to Lee,) and was so given because 
said: Lee informed defendant that he would deliver the note 
to plaintiff’ The eourt excluded .this evidence, and 
charged the jury, “that, if they believed the evidence, 
they must find for the defendant.” The plaintiff excepted 
to the-ruling of the court in excluding the evidence offered 
by him, and to the charge to the jury ; and he now assigus 


the same as error. 


8. Lerver, for appellant. 
Martin & HErwry, contra. 


A. J. WALKER, C. J.—The general principle is, that 
judgments and vewlicts are only binding ex parties and 
privies. The plaintiff in this suit was neither a party nor 
privy to the former suit which is pleaded in bar. With 
the person in whose name the former suit was brought, the 
plaintiff oceupied no relationship, in reference to the prop- 
erty in'the note, which would constitute privity.—1 Green- 
leaf on Evidence, §§ 189, 523. The only relationship 
which existed between them, swas:that of a temporary 
agency on the part-of the-plaintiff in the former suit, to 
demand payment of the note, and, in default of payment, 
to deliver it to an attorney for collection. 

It was decided in Mayer v. Faulkrod, (4 Wash. C. C. 
503,) that where the suit was brouglt in the name of an 
improper plaintiff, and a recovery had, and payment made, 
tkere being no collusion, the paynient would constitute ‘a 
defense to an action by the true owner of the cause of ae- 
tion. But that decision is put expressly upon the ground 
of a payment.made by the legal and compulsory sentence 
of a competent tribupal ; and it is adinitted that, in the 
absence of such payment, the former judgment would be 


no defense. Besides, the correetness of that decision is 
doubted.—2 Part Cow. & Hill's Notes to Phil. Ev. (3d ed,} 
167. 
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It is true that the court will always inquire who are the 
real parties, in determining whether a former judgment is 
a bar. But there is nothing in the record in this case, 
which authorizes the inference that the plaintiff was the 
real party in the former.suit. The other. suit. was, as to 
him, res inter alios acta. He had no right to control the 
proceedings in the case, or to produce or cross-examine 
witnesses, or to appeal ;.and it does not at all appear that 
he participated in conducting it, ar even. knew of, its exis- 
tence. 

Reversed :and remanded. 





CLEVELAND vs. POLLARD.. 


[ BILL IN EQUITY TO SUBJECT SEPARATE ESTATE OF MARRIED WOMAN TO 
PAYMENT OF DEBT.] 


1. Sufficiency ef service—Where one of the defendants was. described in 
the original bili as Charles 7. Cleveland; and the sheriff returned the 
subpoena “executed on Charles H. Cleveland, and Charles T. Cleve- 
land not found ;” and the bill was afterwards amended by substituting 
H. for T. as the initial letter of the middle name,—held,;that the ser- 
vice was sufficient, and that the variance was, at most, an immaterial 
misdescription. 

2. Contract between trustee and,,cestui que trust.—To subject a married 
woman’s separate estate, created by deed or will, to the payment of a 
debt contracted by her with her trustee, or with a partnership of which 
he is a member, it is not enough for the complainant to aver and prove 
that “the articles were furnished by her express desire, under the faith 
and credit of her separate estate, and were suitable and proper to her 
condition in life”: he must repel the imputation of bad faith, which 
the law casts upon him, by showing that the prices charged were rea-. 
sonable, and that he made no profit by the transaction. 


APPEAL from the Chancery Court-of; Russell.. 
Ileard before the Hon, James B. CLark. 


THE bill in. this: case: was filed by-Charlas T. Pollard, 
Samuel G, Jones, and Win. C. Yonge, as partners and joint 
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‘owners of ‘the “Chewacla ‘Lime Works,” against Mrs. 
‘Elizabeth E. Cleveland, Charles T. Cleveland, her husband, 
and William C. Yonge, her trustee; and sought to subject 
Mrs.£Cleveland’s separate estateg held under the will of her 
deceased father, to the payment of a debt-contracted by her 
with the complainants. It alleged, that the complainants 
had furnished lumber, lime, and other materials, and had 
advanced money, towards the construction of a dwelling- 
house on a lot belonging to Mrs. Cleveland; that ‘ they also 
furnished to her, by her express desire, during the years 
1855, 1£56, and 1857, various articles suitable and proper 
to her condition in life, and advanced various sums ef money 
to her, and for her benefit, in the same way, and all under 
the faith and credit of her said separate estate ;” and that 
said separate estate censisted of two slaves, a tract of land 
containing about eighty acres, anda four-acre lot-on which 
her dwelling-house was situated. In ‘the original bill, Mrs. 
Cleveland’s husband was described es Charles 7’. Cleve- 
land; but, the sheriff having returned the subpoena “ exe- 
cuted on Charles ZZ. Cleveland, and Charles Z. Cleveland 
not found,” the bill was.afterwards amended, by substitut- 
ing Hf. for 7. as the initial letter of his middle name. 
Decrees pro confesso were entered against all the defend- 
ants, in default of their appearance; and at the ensuing 
term, the ‘cause having been submitted for decree, the 
chencellor ‘held the complainants entitled to relief, and 
‘ordered‘a reference to the master, to ascertain and report 
the amount of the complainants’ debt, the value of Mrs. 
Cleveland’s separate estate, in what it consisted, and what 
part of it could be sold with least detriment to her inter- 
ests. At the next term, after the master’s report had been 
made, the defendants Cleveland and wife submitted an ap- 
plication to set aside ‘the decree pro confesso against them, 
and for leave to file an answer; and their application was 
suyiported by several affidavits. The chancellor overruled 
‘the application, but without prejudice to a renewal of the 
application by Mrs. Cleveland alone; and afterwards over- 
ruled her application, founded on new affidavits, confirmed 
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the master’s report, and ordered a sale of a part of her sep- 
arate estate, unless the complainants’ debt was paid by a 





given day. 

It is now assigned as error—t1st, that the bill ought.to 
have been dismissed, for want of equity ; 2d, that the de- 
crees pro confesso ought to have been set aside, and the de- 
fendants been«allowed to file answers;-and, 3d, that the 
final decree is erroneous. 


Curmton & Yancey, and Wm. P. Cron, Jr., for ap- 
pellants. 
Ceo. D. Hoover, with Go.prmwairr, Rick & Sempre, 


contra. 


STONE, J.—The point made on the sufficiency of the 
service on Mr. Cleveland, must, we think, be overruled. 
We do not doubt that the true party was served with sub- 
poena ; and hence we disregard that portion of the sheriff's 
return, Which affirms that “Charles T. Cleveland [was] not 
found.” The variance is, at most, a misdescription of the 
initial letter of Mr. Cleveland’s middle name. Under the 
principles ruled in Edmundson c¢. The State, (17 Ala. 
180,) such misdescription is immaterial.—See Lynes v. State, 
5 Por, 236. 

The view we take of a question after considered, renders 
it unnecessary that we should say much on the subject of 
setting aside the decree pro confesso. The chancellor at- 
tained the conclusion, that the defendants had betrayed 
great want of diligence ; and we are of the same opinion. 

We have not been referred to any adjudged case, nor 
have we found any, which is precisely like the present. 
This is not the case of a sale of trust property by a trustee 
to himself, nor of a purchase of the trust estate by the 
trustee from the cestui que trust. If such were the facts of 
this case, the law applicable to it is well defined.—See 
Thompson v. Lee, 31 Ala. 304-5, and authorities cited ; 
Hill on Trustees, 157-8 ; Story’s Eq. Jur. §§ 321-2. 

The bill in this case, in effect, charges that the account, 
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for the recovery of which this suit is brought, is fur articles 
sold to Mrs. Cleveland at her instance and request. We 
treat the case as if the bill charged that Mrs. Cleveland 
purchased the goods from the complainants by express 
contract. The language of the bill is: “ Yeur orators also 
jointly furnished the said Mrs, Elizabeth EK. Cleveland, by 
her express desire, during the years 1855, 1856, and 1857, 





with various articles suitable and preper to her condition 
in life, and advanced various sums of money to her, and 
for her benefit, in the same way.” Dut immediately in 
connection is found the averment, that all this was done 
“under the faith and credit of her separate estate.’ The 
plain import of this language is, that the complainants, of 
whom one is the trustee of Mrs. Cleveland, intended by the 
sale to create a charge on her trust estate. It is difficult, 
if not impossible, to distinguish, in principle, this transac- 
tion from the ordinary. case of a purchase of the trust 
estate by the trustee. ‘A trustee is never permitted to 
partake of the bounty of the party for whom he acts, ex- 
cept under circumstances which would make the same 
valid, if it were a case of guardianship. A trustee cannot 
purchase of his cestui que trust, unless under like cireum- 
stances; or, to use the expressive language of an eminent 
judge, a trustee may purchase of his cestui que trust, pro- 
vided there is a distinct and clear contract, ascertained to 
be such after a jealous and scrupulous examination of all 
the circumstances ; and it is clear that the cestu: que trust 
intended that the trustee should buy; and there is no 
fraud, no concealment, and no advantage taken by the 
trustee of information acquired by him as trustee.”—1L Sto. 
Eq. Jur. §§ 321, 307; Lor v. Alackreth, 2 Bro. C. C. 400. 

In the case of Thompson v. Lee, (31 Ala. 304,) we stated, 
as the result of the authorities, many of which are there 
cited, that contracts of parties, between whom there exists 
s»me peculiar confidential or fiduciary relation, “ are re- 
garded, prima facie, as constructively fraudulent ; and the 
onus is cast on the party seeking to set them up, of proving 
the bona fides of the transaction, and of repelling the im- 
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putation of bad ‘faith and oppression which the law casts 
on him.’”’—See, also, Greenfield’s estate, 14 Penn. State Rep. 
504, et seq.; Taylor v. Taylor, 7 How. U. S. 199; Hill on 
Trustees, 157, et seq.; McKnight v. Wilson, 2 Jones’ Eq. 
491°; Puzcy v. Senetr, 9 Wis. 370. 

While we concede, ‘that such a transaction as this may 
be upheld, ‘if there be‘no bad faith or oppression on the 
part of the ‘trustee; still, under the principles above de- 
clared, ‘the onus rests on'the trustee, who sceks to enforce 
‘such a ¢ontract, of repelling the imputation of bad faith 
and ‘oppression. Applying these principles to this case, 
‘the bill must be pronounced defective, True, it avers that 
‘the articles were supplied to Mrs. Cleveland by her express 
‘desire; but it is not stated that the articles thus furnished 
‘were reasonably worth the sum charged; nor, when bought 
for the use of Mrs. Cleveland, does it in all cases appear 
‘that no profit or enhanced price was charged against her. 
‘All the averments of the bill may be true, and yet the 
charges for the various items be unreasonable. The onus 
being on the complainants, they have not brought them- 
selves within the rule. 

The decree ef the chancellor is reversed, and the cause 


remanded. 





OWSLEY ts. MONTGOMERY AND WEST POINT 
RAILROAD COMPANY. 


[ACTION FCR MALICIOUS PROSECUTION, AND FALSE IMPRISONMENT. } 


1. What actions lie against ‘eorporation—Au action of trespass for false 
imprisonment lies against a corporation, but an action on the case for 
a malicious prosecution does not. 

2. Difference between counts in ease and in trespass.—A count which avers 
that the defendants, “maliciously and without probable cause, sued 
out a warrant, : commonly called a peace-warrant, against the’plaintiff,” 
is incase for a mulicious -prosecution ; ‘and so is a count which avers 
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that the defendants, “recklessly and without probable cause, through 
their agent and servant, caused and procured a peace-warrant to be 
sued out,” &c., “on which said warrant plaintiff was arrested, and 
brought before the said justice of the peace, who, on hearing the evi- 
dence advanced by the defendants, discharged plaintiff from the ar- 
rest under said warrant;” but a count which avers that the defend- 
ants, “recklessly, maliciously, and without probable cause therefor, 
caused the plaintiff to be arrested and imprisoned, on a charge that he 
had threatened to injure and destroy the lives and property of the 
defendants, and that plaintiff was imprisoned by defendants for ten 
days,” &c., is in trespass for false imprisonment. 

3. Specification of grounds of demurrer.—A misjoinder of counts is not 
available on demurrer, unless specially assigned as a ground of dé. 

’ murrer, as required by the statute (Code, § 2253). 


ApprEat from the Circuit Court of Russell. 
Tried before the Hon. Nat. Cook. 


Tue complaint in this case was in the following words: 
“George W. Owsley )} The plaintiff claims of the 
Us. defendants the sum of two 
Nontgomery & West Point { thousand dollars, as damages 
Railroad Company. for ‘maliciously and without 
probable cause suing out a warrant, commonly called 2 
peace-warrant, against the plaintiff, on the 21st January, 
A. D. 1857. Also, the further sum of two thousand dol- 
lars, as damages for recklessly and without probable cause. 
through their agent and fervant, one D. If. Cram, causing 
and procuring a peace-werrant to be sued out before one 
Henry M. Crowder, a justice of the peace for said county 
of Russell, on the 24st January, A. D. 1857; on which 
warrant the said plamtiff was arrested, and brought before 
the said justice of the peace, who, on hearing the proof 
advanced by the €efendants, discharged the plaintiff from 
the arrest under said warrant on the 31st January, A. D. 
1857. The plaintiff claims of the defendants the further 
sum of two thousand dollars, as damages for recklessly, 
maliciously, and without probable cause therefor, causing 
the plaintiff to be arrested and imprisoned, on a charge 
that he, the said plaintiff, had threatened to injure and 
destroy the lives and property of the defendants; and 
36 
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plaintiff was imprisoned by defendants ten d: vys, to- wit: 
from the 21st January, A. D. 1857, to the 31st. day of said 
month.” 

The defendant demurred to the entire complaint, and to 
each count thereof separately ; and assigned the following 
causes of demurrer: To the entire complaint—* Ist, be- 
cause the defendant could not swear out a peace-warrant, 
or act maliciously ;” and, “2d, because the coinplaint shows 
no cause of action against the defendant.” To the first 
count—Ilst, “because the defendant, being an artificial 
person, if any at all, could not act maliciously, or swear 
out a peace- warrant against any person ;” 2d, “because 
the said count does not show any cause of action, nor does 
it allege that it was sued out before any officer authorized 
to issue it, or that any process issued ;” and, 3d, “ because 
it does not allege that the plaintiff has been discharged, or 
that said proceedings against him have been terminated.” 
To the second count—lIst, “beeause the defendant is not 
responsible for the malicious act ‘of its agent ;” and, 2d, 
“because the said count does net show any cause of action, 
or that the proper aud necessary afitdavit or complaint was 
made, upon which the justice could issue a peace-warrant.”’ 
To the third count the same causes of demurrer were as- 
signed as to the first and second counts. 

The court sustained the demurrer, and its judgment 
thereon is now assigned as error. 


Cuitton & Yancey, for appellant. 
GOLDTHWAITE, bate & SEMPLE, contra. 


W. WALKER, J.—It was supposed at one time 
that an action for a tort would not lie against a corpora- 
tion. But this idea has bee long since exploded, and the 
tendency of the law in our day is to extend the application 
of all legal remedies to corporations, and to assimilate them, 
as far as possible, in their legal duties and responsibilities, 
to individuals. Accordingly, tiie modern authorities have 
established the doctrine, that trover, trespass quare clausum, 
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and trespass for an assault and b: itte ry, will lie against: a 
corporation.— Yariorough v. Bank, 16 East, 6 ; =e a8 
v. Mokawk & Hudson River Railroad Co., 18 Wend. 

Maund v. Monmouthshire Canal Co., 4 Mann. & Gr. ¢ 152; 
Lastern Counties Co. c. Broom, 2 Eng. L. & Eq. 406 
Moore ct. Fitchburgh Corp., 4 Gray, 465. See, also, Lirst 
Baptist Church ¢. Schenectady Co., 5 Barbour, 79; Me- 
Dougal v. Bellamy, 18 Geo. 4113 Commonicealth v. Pro- 


we 


“eo 


; 
prictors N. B. Bridge, 2 Gray, 345; 12 Barb. 196; Smoot 


v. Mayor, 24 Ala. 112. And upon the same reasoning, a 
corporation may be sued in trespass for false imprisonment. 
In like imanner, when the action of a corporation becomes 
injurious to the public at large, the public may have its 
remedy by indictment. But it seems to be the law, that, 
inasinuch as a malicious motive and criminal intent cannot 
be attributed to a corporation, in its corporate capacity, it 
is not indictable for those crimes, of which malice, or some 
specific criminal intent, is an essential ingredient. Thus, 
in Itegina v. Great Northern Co., (9 Ad. & EL. N.S. 315,) 
Lord Denman used this language: “Some dicta occur in 
old cases—‘a corporation cannot be guijty of treason or 
felony. It might be added,‘ of perjury, or offenses against 
the person.” The court of common pleas lately held, that 
a corporation might be sued in trespass ; (Maund v. Mon- 
mouthshire Canal Co. 4M. & Gr. 452 ;) but nobody has 
sought to fix them with acts of immorality. These plainly 
derive their character from the corrupted 1mind of the per- 
son committing them, and are violations of the social du- 
ties that belong to men and subjects. A corporation, 
which, as such, has no such duties, cannot be guilty in 
these cases; but they may be guilty, as a body corporate, 
of cominanding acts to be done to the nuisance of the 
community at large.” So, in Commonwealth v. Proprictors 
of New Bedford Brtdge, (2 Gray, 345,) it was said: “ Cor- 
porations caunot be indicted for offenses which derive 
their criminality from evil intention, or which consist in a 
Violation of those social duties which belong to men and 
subjects.” —See, also, 1 Leading Cr. Cases, p. 141. 
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The distinction seems to be between acts injurious in 
their effects, and for which the actor is liable without re- 
gard to the motive which prompted them, and conduct the 


character of which depends upon the motive, and which, 
apart from such motive, cannot be made the ground of a 


legal responsibility. If this distinction is well taken, it 
would follow, that since a corporation, as such, is incapa- 
ble of malice, it is not liable to be sued for a malicious 
prosecution.—See Childs v. Bank, 27 Missouri, 213; Ste- 
vens v. Midland Counties Co., 26 Eng. L. & Eq. 410 ; DMe- 
Clellan v. Cumberland Bank, 24 Maine, 566; State v. Great 
Works M. Co., 20 Maine, 41. And such appears to us to 
be the better opinion, although we are aware that there are 
authorities which seem to sustain the idea, that an action 
for a malicious prosecution may be maintained against a 
corporation.—See Goodenow v. East Haddam Bank, 22 Conn. 
5630; P. W. & B. RR. Co. v. Quigley, 21 How. (U. 8.) 5 
National Exchange Co. v. Drew, 32 Eng. L. & Eq. 1. 

[2.-3.] It results from what we have said, that the de- 
murrers to the 1st and 2d counts were properly sustained. 
But the 3d count is not a count in case for malicious 
prosecution, but @ count in trespass for false imprisonment, 
(Sheppard v. Furniss, 19 Ala. 760; Ragsdale v. Bovles, 
16 Ala. 62; Code, p. 454,) which, as we have seen, will lie 
against acorporation. No sufficient objection to this count 
is stated in the demurrer to it; nor was the misjoinder of 
counts assigned as one of the grounds of the demurrer to 
the entire complaint. The demurrer to the 3d count, and 
the demurrer to the entire complaint, should, therefore, 
have been overruled. 

Judgment reversed, and cause remanded. 








sone « es 

















JUNE TERM, 1861. 565 








4 Bondurant v. Sibley’s Heirs. 





BONDURANT vs. SIBLEY’S HEIRS.. 


(BILL EX EQUITY BY JUDGMENT DEBTOR FOR REDEMPTION OF LANDS. J 


1. Who are parties defendant.—A person against whom process is 
prayed, and who the bill prays may be required to answer, is thereby. 
made a party defendant, notwithstanding the want of appropriate 
allegations showing his interest in the litigation. 

2; Amended bill; filing without leave, and waiver of irregularity.—An 
amended bill, or matter of amendment brought forward in a bill of 
revivor, will be stricken out on motion, if filed without leave pre- 
viously obtained; but, if no such motion is made, and answers are 
afterwards filed, treating the amendment as properly made, and it is. 
recognized and acquiesced in, both by the parties and by the chancel-- 

: lor, the appellate court will consider the irregularity as-waived. 

3. Appointment of guardian ad litem for infant defendant.—The appoint.. 
ment of a guardian ad litem for an infant, who is not at the time a 

: party to the suit, is a nullity; but, after the infant has been made a 

i party, the appointment of a guardian ad litem for him, even if made 
without any previous service of process, and otherwise irregular, is 
voidable merely, and not absolutely void; yet such irregular appoint- 
ment, although it will work a reversal on error of a decree against 
the infant, and may be vacated by the chancellor on motion, is valid. 
until reversed or set aside; and the subsequent appointment of. 
another guardian, while the former:is unrevoked, is void. 

4.. Service of process on infant.—Personal service of process on an infant, 
who is under fourteen years of age, is irregular. 

5.. Dismissal of bill for want of prosecution —Where the complainant 
refuses, after his bill has been pending for several years, to pursue the 
course suggested by the chancellor, and which is the only proper 
course, to bring ina party, who, though made a defendant, has not 
been brought before the court, the bill may be dismissed, on motion, 
for want of prosecution; and the complainant cannot excuse his neg- 
ligence in failing to proceed against the absent defendant, on the 
ground that he was not a necessary party to the bill. Where the 
complainants are infants, suing by their next friend, the more usual, 
and, ordinarily, the proper practice, is to remove the next friend ; yet, 
if the chancellor, in the exercise of his discretion, dismisses the bill, 
the appellate court will presume that he did so because the interests 
of the infants did not require a further prosecution of the suit. 

5. Who are necessary parties to bill for redemption.—The heirs-at-law of the 
deceased purchaser of lands sold under execution, he having died in- 
testate, are necessary parties to a bill for redemption filed by t he 
judgment debtor. 
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Tue original bill in this case was filed, on the 20tIs 
March, 1848, by Joseph H. Bondurant, against the per-. 
sonal representative and heirs-at-law of Charles Sibley, de- 
ceased ; and sought to redeem certain lands, which had 
been sold under. execution against said Bondurant, and 
which were purchased at the sale by said Sibley. Mary 
Perkins, the wife of A. N. Perkins, was alleged t&® be one 
of the children and heirs-at-law of said Sibley; and the 
bill prayed that she and her husband might be made de- 
fendants, that subpoenas might issue to them, and that they 
might be required to answer. On the 22d May, S48, after 
the administrator had answered the bill, and after said A. 
N. Perkins had also filed an answer, in which he alleged 
that his wife, Mary Perkins, died on or about the 20th 
February, 1848, the register granted leave to the eomplain- 
ant to amend his bili, by inserting at the proper place the 
following words: “That on the day of February, 
1848, the said Mary Perkins died, leaving an infant, with- 
out a name, about four months eld, surviving.” On the 
21st June, 1848, on motion of the complainant, the chan- 
cellor made an order, appointing the master ‘to act as the 
guardian ad litem for the infant defendant-imentioned in the 
amended bill.” At the June term, 1850, the complainant’s 
death was suggested, and leave was grarted to revive the 
surt m the names of his heirs-at-law ;-and a bill of revivor 

vas accordingly filed, on the 14th February, 1851, in the 
names of. his children as heirs-at-law, all of them being in- 
fanis, and suing by their next friend. ‘The bill of revivor 
recited the leave to amend the original bill, and alleged, 
“that the-said bii.was accordingly amended as therein 
shown ; that by the said amendment of -said bill it was 
shown that Mary Perkins died on the day of Febru- 
ary, 1848, leaving on infant. owly four months old, sur- 
viving her, and that said infant ismamed Charles S. Per- 
kins.” The bill of revivor stated, also, that no guardian 
ad litem had been appointed for said infant, although he 
was made a party to the bill by the amendment ; claimed 








the right to revive the suit against the defendants, nawing 
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iharles S. Perkins as one of them; and prayed ‘ihat he 
might be required to answer both the original bill and the 
bill of revivor, and that subpoenas might issue to him and 
the other defendants. But, notwithstanding the leave te 
amend the original bill, and the recitals of the bill of re- 
vivor that the bill had been accordingly amended, the 
amendment was not in fact made, either by interlineation, 
or on a separate sheet of paper. 

A subpoena was issued on the bill of revivor, directed to 
Charles S. Perkins -with the other defendants, and was re- 
turned by the sheriffon the 20th March, 1841, ‘exe- 
euted ;” and answers were afterwards filed by the several 
adult defendants. At the June term, 1851, on motion of 
complainants’ solicitor, the chancellor appoiuted A. N. 
Perkins as the guardian ad litem of Charles 8. Perkins ; 
the order reciting that the infant “is under the age of four- 
teen years, and that service as to him has been perfected 
by the service of subpa@na on him ;” and an answer was 
filed for the infant, by said A. N. Perkins, on the next day. 
At the November term, 1852, the cause was argued before 
the chancellor, on the demurrers incorporated in the an- 
swers of the several defendants ; and, in his opinion over- 
ruling the-demurrers, the chancellor noticed the fact that 
the original bill did not seem to have been amended, in ae- 
cordance with the leave granted for that purpose, and sug- 
gested that it might be “well to consider whether the bill 
has been ever so amended as to bring in the infant defend- 
ant.”” At the November term, 1855, the cause was sub- 
mitted to the chancellor, on pleadings and proof, for final 
decree ; and it was insisted before him, by the counsel for 
defendants, that Charles S. Perkins had not been brought 
before the court. The chancellor overruled that point, and 
held that the infant was properly represented by his father, 
A. N. Perkins; but he dismissed the bill, cn the ground 
that it did not contain a sufficient allegation of the delivery 
of possession without suit. At the January term, 1857, 
on appeal. to this court, the chancellor’s decree was re- 


versed, and the eause remanded ; this court declining to 
decide on the merits of the case.—See 29 Ala. 570. 
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On the 16th June, 1857, a subpoena was issued to- 
Charles S. Perkins, which was returned by the sheriff, “ex- 
ecuted by handing copy of the within to A. N. Perkins, 
his father, for the said Charles S. Perkins.” At rules be- 
fore the register, on the 16th November, 1857, on motion 
of the complainants, J. H. Harrison was appointed guar- 
dian ad litem for said Charles 8. Perkins ; and, on the same 
day, said Harrison filed his consent in writing to act a3 such 
guardian, and filed an answer for the infant. At the De- 
cember term, 1857, the complainants asked leave to amend 
the original bill, in. aecordance with the amendment al- 
lowed by the register, as above stated, in May, 1818; and 
also to amend that amendment, by striking out the words 
‘without a name,” and inserting in lieu thereof the words 
“named Charles S. Perkins ;” and, at the same time, the 
adult defendants moved to dismiss the bill for want of pros- 
ecution. The chancellor overruled the defendants’ motion, 
and granted the complainants’: motion ;.and the original 
bill was accordingly amended by interlineation. At the 
same time, the chancellor made an order, ex mero motu, 
vacating and setting aside the last subpoena which had been 
issued to Charles S. Perkins, together with the appoint- 
ment of Harrison as his guardian ad litem, and the answer 
filed by said Harrison as such guardian. At the December 
term, 1858, the cause was again submitted to the chancel- 
lor, on pleadings and proof, for final decree ; and the de- 
fendants again insisted that Charles S. Perkins was not 
properly before the court, and moved to dismiss the bill for - 
want of prosecution. The chancellor refused to dismiss 
the bill, but held that the infant had not been brought be-. 
fore the court in a proper manner, inasmuch as the service 
of the first subpcena on him, and the appointment of <A; , 
N. Perkins as his guardian ad litem, were both irregular and 
erroneous; and he therefore placed the cause back on the 
docket, in order that proper proeeedings might be had to 
vacate that appointment, and to set aside all the subse- 
quent orders based upon it. At the June term, 1859, on. 
motion of the complainants’ solicitor, the chancellor set, 
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aside the appointment of A. N. Perkins as.the guardian ad 
litem of Charles S. Perkins, and all the proceedings which 
had been had thereon, at the costs of the complainants’ 


next friend ;- but, on the next day, on motion of the same. 


solicitor, this order was set aside, and the former orders va- 


cated by it were reinstated; the last order of the court re-. 


citing, that said solicitor moved to set aside the order of 
the previous day “because the complainants’ next friend 
was dissatisfied with him for having made the motion to 
vacate said appointment,” &c. At the same time, the 


complainants’ solicitor moved to set aside the order va-. 


cating the appointment of Harrison as the guardian ad litem 

of Charles S. Perkins, and the adult defendants again moved 
to dismiss the bill for want of prosecution. The chancel- 
lor refused to grant the order asked by the complainants, 
and dismissed the bill, on defendants’ motion, for want of 
prosecution. 

The decretal order made at the December term, 1857, 
setting aside the second subpoena to Charles S. Perkins, 
the appointment cf Harrison as his guardian ad litem, and 
the answer filed by. said Harrison ; the decretal order set- 
ting aside the appointment of A. N. Perkins as guardian ad 
litem ; the refusal to set aside the order vacating the ap- 
pointment of Harrison, and the final decree dismissing the 
bill, are now assigned as error. 


GoLtprHwalTEe, Rick & Sempre, for the appellants. 
1. Charles S.. Perkins was. properly brought before the 


court, and Harrison was regularly: appointed his guardian. 


ad litem ; and the chancellor had no power, at a subsequent 
term, to vacate his appointment, and suppress the answer 
filed by him.—Ansley ov. Robinson, 16 Ala. 793; State 


Bank v. Johnson, 9 Ala. 367; 6 Paige, 371; 2 A. K. Mar.. 


342, 168; 14 Peters, 156; 1 Dan. Ch. Pr. 218. 
2. As the complainants were infants, they ought not to 
be held responsible for the negligence or misconduct of 


their next friend. Instead of dismissing the bill, the chan-.. 
sellor,ought to have removed the next friend, and appointed. 
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another person in his'stead ; or, at least, to have referred 
it to the register to inquire what course the interests of the 
infants required.—Swallwood v. utter, 3 Eng. L. & Eq. 
210; Nalder ve. Hawkins, 2 Mylod& K. 243. 

8. Sibley’s heirs were not necessary parties to the suit, 
their interests being fully represented by the administra- 
tor.—Castleberry v. Pierce, 5 Stew. & »-P.. 150; 5 Dana, 
255. 

4. Even if the heirs were necessary parties, and there 
was a failure to perfect service on one of them, whose in- 
terest is defined and separable, the complainants were en- 
titled to a decree against the other defendants, to the extent 
ef their interest in the lands. 


I. W. Gavrort, cortraa—The complainants’ bill was 
pending in the court for twelve years, and vet Charles S. 
Perkins was never brought before the court. This omis- 
sion-was repeatedly -pointed ott by the defendants, and 
was.made the ground of several motions to dismiss ; and 
the complainants’ attention was directed to it by sugges- 
tions from the chancellor at different times. Yet, instead 
of taking the proper steps to: remedy this defect, the com- 
plaivants’ nest friend obstinately refused to act on the sug- 
gestion of the chancellor. The 28th rule of chancery 
practice, requiring that a bill shall be dismissed, if the 
complainant does not take proper steps to bring in the 
defendant before the second term after the filing of the bill, 
is peremptory; but, if it be only matter of discretion with 
the chancellor, his decision,is not only amply justified by 
the facts, but eaunot be revised by this court on appeal. 


-A. J. WALKER, C. J.—[i-2.] The infant defendant 
mentioned in the amended bill, was .not.a party to the suit 
at the time the master was appointed to act as guardian ad 
litem for him. The bill of revivor, however, made Charles 
S. Perkins a party defendant. The-+ want of appropriate 
allegations, showing his interest in the litigation, does not 
prevent Lim from becoming a party by virtue of the prayer 
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that he should answer, and the pray er for process against 
him.— Walker ov. Bank of Mobile, 6 Ala. 4525 Lucas v. 
Bank of Darien, 2 Stew. 280. Thus far, the bill of re- 
vivor was a bill of amendment; and the amendment thus 
brought forward, having been made without leave previ- 
ously obtained, would have been stricken out on motion. 
1 Dan. Ch. Pr. 468. But no such motion was made. An- 
swers -were-filed by the defendants, treating the amend- 
ment as properly ‘made; and there was afterwards a long 





acquiescence in, and recognition of the amendment, both 
by the the parties, and by the court. Under these cireum- 
stances, we do not think that the amending feature of the 
bill of revivor, as it is denominated, ought to be regarded 
as not belonging to the record, notwithstanding it may not 
have been made pursuant to a previous order.—Larmers’ 
Loan d&: Trust Company v- Reid, 3: Edw. Ch. 414. 

[3-4.] As the infant defendant mentioned in the amend- 
ed bill was not a party to the suit at the time the master 
was appointed to act as guardian ad litem for him, that ap- 
pointment was a nullity; and it seems to have been so 
treated by the chancellor. But, as Charles 8. Perkins was 
made a party by the bill of revivor, the chancellor then 
had jurisdiction to appoint.a guardian ad litem for him; 
and the appointment, even if made without any previous 
service, and otherwise irregular, would not be vei, but 
voidable merely.—Preston ¢. Dunn, 25 Ala. 507. The ap- 
pointment of A. N. Perkins, at the June term, 1551, as the 
guardian ad litem of Charles 8S. Perkins, no matter how 
irregular it may have been,-was not void; because the 
infant was a party to the suit when it was made. It 
was, however, irregular ; and this court would, on account 
of the irregularity, have reversed a decree against the in- 
fant. The irregularity consisted alone in the fact, which 
is shown both by the return on the subpoena and by the 
order making the appointment, that the subpoena was 
served on the infant personally, who was at that time ouly 
three or four years of age.—20th Rule of pear Prac- 


tice, 24 Ala. V; Clark v. Gilmer, 28. Ala. 265; Sanders v. 
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Godley, 23 Ala. 473 ; Hodges v. Wise, 16 Ala. 509; Walker 
v. Bank of Mobile, 6 Ala. 452. The chancellor had, un- 
questionably, the power to vacate this irregular interlocu- 
tory order ; and it would have been his plain duty to do 
so, on the motion of the complainants.——3 Dan. Ch. Pr. 
1616, 1807; Walker v. Bank of Mobile, 6 Ala. 452. 

The register’s appointment of Harrison, as the guardian 
ad litem of Charles S. Perkins, was clearly improper ; be- 
cause there was then an existing appointment, which was 
valid until set aside.. Harrison’s appointment was strictly 
analogous to the appointment of a second administrator 
without revoking the appointment of the first. As the 
second appointment of an administrater would bé void, so 
also is the second appointment of a guardian ad litem in 
this case. If it were not so, there would be two separate 
and distinct guardianships at the same time. As. Harri- 
son’s appointment was void, the order of the chancellor 
setting it aside was correct. 

[5-6.] The order setting aside the appointment of A. 
N. Perkins, as the guardian ad litem of Charles S. Perkins, 
was vacated on motion of the complainants’ solicitor; and 
the solicitor seems from the record to have made the mo- 
tion, because his client was dissatisfied with him for ob- 
taining the vacation:of the appointment. The appellants 
cannot complain of the action of the chancellor in thus 
setting aside the order vacating the appointment of Per- 
kins, although it may have been improper, because it: was 
made at their instance. {t would have been improper for 
the chancellor to grant the complainants’’ motion to set 
aside the order vacating the appointment of Harrison. 
The order setting aside the appointment of Perkins, which 
the complainants would not permit to remain when it had 
been made, and would not ask when it. was suggested. by 
the chancellor, was the only possible means by which: the 
infant could be represented in court in:a regular manner. 
The complainants refused, not only to do what was neces- 
sary to prepare the cause for a hearing, but to permit the 
necessary order to remain when it had been made. There 
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was, therefore, a refusal on their part to prosecute the suit 
in a regular and legal manner ; and we think the chancellor 
had authority to dismiss it for want of prosecution, as he 
did, on the defendants’ motion. Instead of dismissing the 
bill, he undoubtedly might have removed the next friend of 
the infant complainants; and that would have been the 
more usual, and, ordinarily, the proper course. It is, how- 
ever, a matter as to which the chancellor must. we think, 
be allowed some latitude of discretion. We cannot pre- 
sume that he acted m disregard of the interests of the in- 
fant complainants. On the contrary, we think it fair to 
presume that he adopted the course that he did, only upon 
a reasonable conviction that the interests of the infants did 
not require a further prosecution of the suit. It is argued, 
however, fer the appellants, that Sibley’s heirs were not 
necessary parties to the suit. But, if it were conceded that 
they were only proper, and not necessary-parties ; it would 
be the duty of the complainants nevertheless, having 
made them parties to the bil, either to amend the bill, and 
omit them from it, or to proceed with proper diligence to 
bring them before the court. The heirs, however, were 
clearly indispensable parties ; for the object of the bill was 
to divest them of a legal title which had descended to 
them.—Fatre v. Auze, 5 Ala. 173; Erwin v. Ferguson, 
§ Ala. 158; Kennedy v. Kennedy, 2 Ala. 573; Jennings 
v. Jenkins, 9 Ala. 286; 1 Dan. Ch. Pl. 241, 256. 
The decree of the chancellor is affirmed. 





McCOLLUM vs. PREWITT. 


[BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW. ] 


1. Equitable relief against judgment at law, on ground of discovery.—After 
the rendition of a judgment at law against a party, he cannot main- 
tain a bill in equity for ‘a discovery as to watters of purely legal 
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cognizance, Without showing a sufficient excuse for his failure to take 
the proper steps to obtain the discovery, either by bill in equity, or 
by interrogatories under the statute, while the action at iuw was 
pending. » 

2. Same, on groundef usury.—Usury in the note on which a judgment at 
law is founded, constitutes no ground for equitable relief against the 
judgement, unless a suiiicient excuse is shown for the failure to make 
the defense at law. 

3. Same, on account of surprise, accident, mistake, or fraud.—A party who 
secks equitable relief against a judgment at law, on grounds which 

were available as a defense at law; and who simply shows that he 
had a valid defense to the action, and a sufiicient excuse for his fails 
ure to be present at the.trial term, at which the judgment was rene 
dered; but fails to show that he had employed counsel, or summoned 
witnesses, or taken any other steps to defend the action, although it 
was pending more than six monihs before the judgment was ren- 
dered,—does not relieve himself from the imputation of negligence, 
and, consequently, is not entitled to relief. 

Same, on account of irregular agirmance on certificate—The affirmance 

of a judgment by the supreme zourt, on certificate, at the term next 

preceding that to which the appeal is taken, may be corrected on mo. 
tion, and, consequently, furnishes no ground for equitable relief 


cal 


against the judgment. 


AppEAL from the Chancery Court of Fayette. 
Meard before the Hom James B..CLarg. 


Tue bill in .this case was filed, on the 30th September, 
1859, by James K. MeCollum, against John W. Prewitt ; 
and sought to enjoin a judgment at law, which said Prewitt 
had recovered against. said McCollum and others. The ac- 
tion at law, in which said judgment was rendered, was 
commenced on the 20th September, 1853, and was founded 
on a promissory note for $1050, executed by said McCol- 
lum and others, dated the Sth July, 1856, and payable six 
montlis after date; and the judgment was rendered, on the 
verdict of a jury, on the 19th April, 1859. The consider- 
ation of said note, according to the allegations of the bill, 
was $400 loaned by said Prewitt to said McCollum, and an 
open account, for about $100, which MeCollum’s son had 
contracted with Prewitt; the residue consisting of usurious 
interest on the money loaned. In addition to the charge of 
usury, the complainant alleged, that he had delivered to 
he defendant, before the rendition of said judgment, ware- 
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heuse receipts for sixteen bales of cotton, ‘upon the special 
trust and confidence that he (said defendant)*would take 
control of said cotton, dispose of the same, and apply the 
proeeeds to the discharge of said debt ;” that the defend- 
ant sold the cotton, but failed to give ‘the complainant 
credit on the note for the amount of the proceeds of sale, 
and refused to inform him of the amount realized by the 
sale; and that the complainant knew no person, except 
the defendant, by whom he could prove the trust on which 
the defendant received the cotton, and the price for which 
it was sold. In excuse of his failure to appear and defend 
the action at law, the complainant-alleged, that his resi- 
dence was twelve miles from the court-house ; that his wife 
was dangerously ill during the entire term of the court at 
which the judgment was rendered, and required his con- 
stant attendance; that he sent an agent to the court, to 
make his excuse for non-atteadance, and to ask a eontinu- 
ance of the cause; that said agent informed him, on his 
return, that the cause had been passed by the court, in or- 
der that he might have an opportunity to submit an afli- 
davit, stating the cause of his absence and the grounds of 
his defense, and that the cause would be continued, or at 
least so much of it as he proposed to litigate, on the re- 
ception of his affidavit ; -that he accordingly made an affi- 
davit before a justice of the peace, stating therein the 
grounds of his defense and the cause of his personal ab- 
sence, and forwarded it to the court; and that he did not 
learn, until after the adjournment of the court, that his 
application for a continuance had been disregarded, and a 
judgment rendered against him for the full amount of the 
note and interest thereon. The complainant further al- 
leged, that, on or about the Ist July, 1859, he sued out an 
appeal from said judgment, returnable to the next January 
term of this court, and gave bond, with sureties, to super- 
sede said judgment; and that on or about the 14th July, 
1859, the defendant procured an aflirmance of said judg- 
ment in this court, on certificate, “ by improperly repre- 
senting, through his attorney, that said appeal was taken 
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to the June term, 1859, of said court, and suppressing the 
fact that it was taken to the January term, 1860.” The 
prayer of the bill was for an injunction of the judgment, a 
‘discovery as to the proceeds of the cotton, an account, and 
general relief. The chancellor dismissed the bill, on mo- 
tion, for want of equity ; and his decree is now assigned 
‘as error. 


W. P. Cuirton, with Tnos. M. Perers, for appellant. 
E. W. Peck, with E. A. Powe tL, contra. 


STONE, J.—The first point relied on in support of the 
‘equity of the present bill is, that it can be sustained as a 
bill for discovery. It has long been settled in this State, 
that a party who is sued at law, and suffers judgment to 
go against him, cannot afterwards maintain a bill for dis- 
covery of matters of purely legal defense to the action at 
law, unless he shows sufficient excuse for not defending 
at law, and brings himself within the rule which, in cer- 
tain cases, allows a party, after trial at law, to have a re- 
trial in equity.—See Powell v. Stewart, 17 Ala. 710; 1 Reav. 
Dig. 284, § 696. Under this principle, bills for discovery, 
after judgment at law, are placed in the same category 
with other bills for relief against judgments at law, on 
account of alleged fraud, accident, or the act of the opposite 
party. 

[2.] The second ground relied on is, that there is usu- 
rious interest charged in the note, and recovered by the 
judgment. This ground stands on the same footing as the 
‘other, and comes too late, unless a sufficient excuse be 
rendered for not defending at law.—See Mallory v. Matlock, 
10 Ala. 595; Jones v. Kirksey, ib. 579. 

[3.] This case must, then, be disposed of without any 
reference to the points above noted, further than they tend 
to show that complainant had a good and valid defense to 
the action at law. It was early settled in this court, and 
has never been departed from, that equity will not inter- 
fere after a judgment at law, unless the party can impeach 
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the justice of the judgment by facts, or on grounds, of which 
i he could have availed himself, and was prevented from do- 
ing so by fraud, accident, or the act of ‘the opposite party, 
unmixed with fault or negligence on his part.—French v. 
Garner, 7 Por. 5493; Davis v. McCampbell, and Shannon 
v. Reese, adm’r of King, both at the present term. In the 
present case, Mr. McCollum had been sued some seven 
months before the judgment was rendered. He probably 
shows a sufficient excuse for not being present at the term 
of the court when judgment was given against him. But 
for his omission to make preparation during all the time in- 
tervening between the commencement of the suit and the 
trial, he offers no excuse. He filed no bill, and served no 
interrogatories for discovery, in aid of his defense at law ; 
and if he employed counsel to defend him, or summoned 
witnesses to testify in his behalf, he has not informed us of 
it. This does not relieve him from the imputation of negli- 
gence.—Haughey v. Strang, 2 Por. 177; Pharr v. Reynolds, 
3 Ala. 521; Stinnett v. Branch Bank, 9 Ala. 120; Foster 
v. Bank, 17 Ala. 672; Hair v. Lowe, 19 Ala. 224; Perrine 
v. Carlisle, ib. 686; Watts co. Gayle, 20 Ala. 817; Tallia- 
Ferro v. Branch Bank, 23 Ala. 755; Allman y. Owen, 
31 Ala. 167; Moore v. Lesueur, 33 Ala. 243. 

[4.] The irregularity in the affirmance of the judgment 
by this court, could have been corrected on motion, and 
furnished no ground for equitable interposition —MeC lure 
v. Colclough, 6 Ala. 492. 

Decree of the chancellor affirmed. 














BOYKIN & McRAE vs. DOHNLONDE & CoO. 


[ACTION FOR PRICE OF GOODS SOLD AND DELIVERED. ] 





1. Statute of frauds as to promise to answer for debt, &c., of another; 
whether promise is original or collateral—In determining whether a 
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parol promise to pay for goods delivered to a third person is within 
the-statute of frauds or not, the decisive question is, te whom was 
the credit given: if the credit was given.altogether to the defendant, 
his promise is direct aud original, and not within the statute; secus, 
if any credit at all was given to the persun to whom the goods were 
delivered. : 
2. Same.—It is the province of the jury, in such ease, to determine to 
whom the credit was given; and it is their duty,.in deciding that 
question, to take into consideration the extent of the widertaking, 
the expressions used, the situation of the parties, and all the other 
circumstances of the case. The fact that the goods were charged, on 
the plaintiff’s books, to the person to whom they were delivered, if 
unexplained by other circumstances, would be very strong, if not 
conclusive evidence, that the dcfendant’s promise-was collateral; and, 
on the other hand, the fact that the plaintiff and defendant have 
Loth acted as if the credit was given solely to the defendant, if unex- 
plained by other evidence, would be a circumstance strongly tending 
to show that his promise was direct and original; yet neither of these 
facts is conclusive, hut both are susceptible of explanation, and their 
weight as evidence mmst depend upon the circumstances of the par- 


ticular case. 


Appeav from the CityCourt of Mobile. 
Tried before the Hoa. ALEx. McK unstry. 


Tris acéion was brought by I’. Dohlonde & Co., against 
the appelidnts, to recover the sum of $1587 60, the price 
of certain guods, wares and merchandize sold and delivered. 
The complaint contained two counts ; the first alleging the 
sale and delivery of the goods to the defendants themselves, 
on the 31st March, 1860; and the second alleging the sale 
and delivery toR. 8. & T. D. Weir, at the special instance 
and request of the defendants, on and before the 31st 
March, 1860. The defendants pleaded the general issue, 
and the statute of frauds. It appeared on the trial, that 
the plaintifls were grocers in Mobile, where the defendants 
also were engaged in business; and that R. S. & T. D. 
Weir, to whom the goods were furnished, were merchants 
at Enterprise, Mississippi. The transactions between the 
plaintifis and the Weirs commenced in April, 1858, when 
the latter wrote a letter to the plaintiffs, requesting them 
to send goods to the writers at Enterprise, and referring 
them to the defendants for payment. The plaintitis, 
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through their clerk K, exhibited this le tter to the defendants, 
and inquired whether they would pay for goods forwarded 
to the Weirs; to which the defendants replied, as plain- 
tiff’ clerk testified, that they would pay for the goods if 


the accounts were presented monthly. The plaintiffs for- 
warded the goods to the Weirs, and forwarded other goods 
at divers times, up to the Ist March, 1360, amounting in 
the aggregate to over $34,000; charging them on their 
books to the Weirs, and presenting mi 


re 


onthly accounts to 
tle defendants. With the exception of three payments, 
made by the Weirs, at different times, directly to the plain- 
tiffs, and amounting in the aggregate to $3411, the ac 
counts were paid monthly by the defendants, up to the Ist 
Mareh, 1860, when a balance of $15S7 60 was due to the 
plaintifis. The Weirs became insolvent about’ the 1st 
Mareh, 1860, and transferred all their assets to the defend- 
ants. The plaintiffs presented their account, on which the 
suit was founded, and which was then made out’ against 
the Weirs, to the defendants for payment, about the 1st 
April, 1860 ;-and the defendants then refused to pay it, and 
denied their liability for it. he defendants read in evi- 
dence seven letters, written to them by the Weirs at differ- 
eut times, between the 29th April, 1858, and the 30th 
September, 1859 5; requesting them to pay the writers’ ac- 
counts with the pladestitt, 

“The court charged the jury, (among other things,) that 
they must ascertain whether the goods were furnished on 
the credit of the Weirs, or of the defendants; that if they 
were furnished on the credit of the Weirs, and the defend- 
ants were guarantors or sureties, then the plaintiffs could 
not recover ; that all promises for the debt, default, or mis- 
varriage of another, are void by the statute of frauds, un- 
less in writing ; that, as this promise was not in writing, 
it was void, if it came within the statute ; and that this is 
the law as to any assurances or representations concerning 
the dealiugs of any other persons. If, however, the goods 


were furnished ou the credit of the defendants, and would 
not have been forwarded unless the defendants had agreed 
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to pay all the bills that were rendered monthly, it does not 
come within the statute of frauds ; and if the jury believe 
that the plaintiffs forwarded the goods to the Weirs, time 
and again, from April, 1858, to April, 1860, and the de- 
fendants regularly acknowledged their liability by the pay- 
ments of the accounts when rendered, and did not notify 
the plaintiffs that they should not continue to do so, until 
after the insolvency of the Weirs, and their insolvency oc- 
curred after the March bill of goods had been forwarded, 
such acts of the defeadants were circumstances to look at, 
in ascertaining what they considered the contract to be.” 

The defendants excepted to this charge, and requested 
several others charges, of which the court refused the fol- 
lowing : 

“4. To make a person liable for goods delivered to 


another, there must be an original undertaking by him, so 


that the credit was given solely te him, or there must be a 
contract in writing. 

“5. If the goods were charged on the plaintiffs’ books 
to the Weirs, being made by the plaintiffs themselves at 
the time of the sale, this fact weuld be almost decisive 
against the plaintiffs’ claim against the defendants, as the 
original purchasers. 

“6. If the jury believe, from the evidence, that the 
Weirs were liable at all to the plaintiffs for the goods fur- 
nished, then the defendants’ promise, to make them liable, 
must have been ia writing ; and not being in writing, they 
should find for the defendants. 

“7, That beth the Weirs and the defendants can not be 
made origivally liable ; and if the goods were sold to the 
Weirs, and not to the defendants, the latter are not liable.” 

The defendants excepted to the refusal of these charges ; 
and they now assign as error the charge given by the court, 
and the refusal of the several charges requested. 


Wu. Loxxes, for appellants. 


R. W. WALKER, J.—Io the constryction an1 applica 
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tion of that branch of the statute of frauds regulating 
promises made by one person to answer for the debt, de- 
fault, or miscarriage of another, numerous difficulties have 
arisen, and many perplexing distinctions have been taken. 
But one anchorage at least has been gained by the course 
of decision in England and in: this country; that Is, that 
when the promise of the defendant is to pay for articles to 
be furnished 'to a third: person, if the transaction be such 
that the third person: is responsible to the person who sup-- 
plies the articles, the promise of the defendant is collate- 
ral, and, if oral, not binding. This is the principle decided 
in the leading case of Buckmyr e. Darnall, 2 Lord Raymd. 
1085; S. C., 1 Salk. 27. There, in consideration that the 
plaintiff would deliver his horse to one English, the defend- 
ant promised that English should return him safe. Holt, 
C. J., Gould and Powell, Justices, were at first of opinion, 
that the case was not within the statute, because they 
thought that English was not liable upon the contract. 
Mr. Justice Powys differed. The chief-justice and his as- 
sociates in opinion agreed, that if any trust was given to 
English, then the case would be within the statute; but 
they thought that no credit had been given to him. The: 
case stood over for further consideration ; and the chief- 
justice having advised with: the judges of the court of 
king’s bench, it was finally determined, that, as English 
might have been charged on the bailment, in detinue, on 
the original delivery, the promise made by the defendant 
was within the reason and words of the statute. The 
same doctrine was laid down in Matson v. Wharam, 
(2. Term R. 80,) by Buller, J., who said, “The general line 
now taken is, that, if the person for whose use the goods 
are purchased is liable at all, any other promise by a third 
person to pay that debt must be in writing ; otherwise, it 
is void by the statute of frauds, 29 Car. II, ¢. 3.” 

The rule thus declared is adopted by Sergeant Williams,™ 
as a correct construction of the statute, in his note to Firth 
v. Stanton, 1 Wm. Saunders, 211 (a), and has been sus- 
tained by a great weight of authority in this country as 
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well as in Great Britain. When, therefore, an action is 
brought against one, charging him with the value of goods 
delivered to another, and on his promise to pay 5 and it is 
set up in defense, that the promise was to pay the debt of 
another, and was not in writing, the decisive question is, 
to whom was the credit given. If the credit was given 
solely to the defendant—that is, if the goods were really sold 
to him, though delivered to another—the statute is then 
out of the case. But, if the whole credit was not given 
to the defendant—that is to say, if any credit at all was given 
to the party receiving the goods—the promise of the de- 
fendant is collateral, and within the statute. For, in that 
case, the plaintiff would have a remedy against the party 
receiving the goods; and all the cases show that it does 





not matter upon which: ef the two parties the plaintiff 


principally depends for payment, so long asthe person for 
whose use the goods are furnished is at all liable to him. 
Authorities supra; Anderson v. Heyman, 1 TH. Black. 120 5 
Barber v. Fox, 1 Stark. R. 270; Chase v. Day, 17 Johns. 
114; Iogers v. Krecland, 13 Wend. 114, 121; Prady v. 
Sackrider, 1 Sandford S. C. R. 544; cahill o. Bigelow, 
18 Pick. 369; Matthews.v. Milton,.4 ¥erger, 576; Caper- 
ton uv. Gray, 4 Yerger, 563; Hazen v. Bearden, 4 Sneed, 
48,50; Cutler v. Hinton, 6 Rand. 509; Ware v. Stephen- 
son, 10 Leigh, 155; Noyes ve. Humphreys, 11 Gratt. 636 ; 
Leland v. Creyon, 1 MeCord, 100; Taylor v. Drake, 4 Strob. 
431; Faires v. Lodanc, 10 Ala. 50; Puckett v. Bates, 4 Ala. 
390; Sanford c. Lloward, 29 Ala. 691; Browne’s Stat. 
Frauds, §§ 197-S; Addison Contr. 37-8; 3 Kent, (m. p.)} 
123. 

The law of this case, therefore, is, that if the transactior. 
was such that the Weirs are legally bound to the plaintiffs 
to pay for the goods, the promise of the defendants was net 
direct, but collateral, and, therefore, within the statute. of 
frauds; and the converse of the proposition is also true. 
It follows, that the court erred in refusing to give the 
fouith and sixth eharges asked by the defendants. 

It is proper to remark, that there is nothing in the evi- 








4 
cd 
w 


aie Wey 


th ea 
Livia I < 








+ 
| 
‘4 
a 











JUNE™ TERM, ' 1861. . 683 








Boykin & Me Rae v y Di yalonde: & Co. 








dence which warrants the idea , that this was a joint pur- 
chase of the goods by the defendants and the Weirs, for 
the use of the latter. The undertakings of the parties 
were altogether distinct, and the liabilities growing out of 
them must also be-distinct.. If the Weilrs are liable at all, 





a 
* 
4 


: it is as principals; and if the defendants are liable, it is 
: not as co-promissors with the Weirs, but by virtue of a 
2 distinct coutract of their own, to which the Weirs were 
4 not parties. Hence the question, whether a direct purchase 
=| by two persons,. for the use of one, is governed by the rule 


above laid down, or constitutes an exception to it, does not 
arise upon the record, and we express no opinion in regard 
to it—See Wainright vr. Straw, 15 Ver. 215; Wiliams, 
Ex parte, 4 Yerger, 579; 1 Smith’s Lead. Cas. (5th Am. 





ed.) 380, 382; Browne’s Stat. Frauds, §§ ve 2 Par- 
sons Contr. 301; Norris v. Spencer, 18 Me. 324 


2. Whether a contract is alien or poset may be . 
a question of construction, as in Scott v. Myatt, 24 Ala. 
489; and then it is for the court. But.in eases like the 
present, the question, to whom-credit was given, is one of 
fact.to be determined by the jury.—L Parsons Contr. 500; 
Storr v. Scott, 6 C. & P. 241; Browne’s Stat. Frauds, 
§ 199; 1 Smith’s Lead. Ca. (im. p.) 134, note; Scott ve. 
Myatt, supra. » The evtry in the books of the seller is often) 
of great importance, in determining to whom credit was 
given. -Being made by the seller, it is, of course, of much 
greater weight when against him, than when it sustains 
hiseclaim. If, on production of the plaintilf’s books, it ap- f 
pears that the defendant was not originally debited there, 
but that the goods were charged against the person re- 
' ceiving them, this fact, if unexplained by other cireum- 
stances, would be very strong, if not conelusive evidence, 
that credit was given to the person receiving the goodsyY 
Storr v. Scott, 6 C. & P. 241; Hazen v. Bearden, 4: Sneed, 
48; Leland v. Creyon, 1 MeCord, 1003 Matthews v. Mil- 
ton, 4 Yerger, 576; Flanders e. Crolius, 1 Duer, 206; 
1 Parsons Contr. 499; Browne’s Stat. Fr. § 193; 1 Smith’s 
Lead, Ca. (m. p.) 134, note. But, as the question, to 
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whom credit was given, must depend ‘upon the intention of 
the parties, the fact that the goods are charged to the per- 
son receiving them, is not conelusive, but may be explained, 
and made consistent with the assumption of the defendant’s 
primary liability. Other circumstances in the case may 
show (as was done in Sanford v. Howard, 29 Ala. 684, and 
Hazen v. Bearden, supra,) that the account was so kept for 
convenience, and to avoid confusion and misunderstanding ; 
and that in point of fact. the credit was given to the de- 
fendant, and he alone considered liable for the goods.—See, 
also, Cutler .v. Hinton, 6 Rand. 509; Loomisev. Smith, 
17 Conn. 115. On the other hand, if the defendané has 
been treated by. the person selling the goods, and has him- 
self acted as if he were the sole party liable, that, if not 
explained by other evidence, wouid be a circumstance con- 
ducing to show that his promise was not collateral. But 
it is impossible to specify any one fact, or set of facts, on 
which the question, to whom the plaintuf gave credit, is to 
be determined ; and the weight to which any particular 
fact may be entitled, must vary with the varying circum- 
stances with which it may be found connected. Conse- 
quently, when there is any conflict of evidence upon the 
subject, the weight to be given to any. particular cireum- 
stance should be left to the jury, who, in deciding the 
question, to whom the credit was given, should take into 
consideration “the extent of the undertaking, the expres- 
sions used, the sityation of the parties, and all the cireum- 
stances of the ease.”—Llder «. Warfield, 7 H. & J. 391; 
Hazen v. Bearden, 4 Sneed, 48; Browne’s Stat. Frauds, 
5 199. 

As the judgment must be reversed for the errors before 
pointed out, and as what we have already said will proba- 
bly furnish a sufficient guide for the conduct of the cause 
on another trial, we do.not deem it necessary to examine 
particularly the other: charges asked and refused, or the 
charges given and excepted to. 

Judgment reversed, and cause remanded. 
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HERRIN vs. BUCKELEW. 


[CERTIORARI CASE FROM JUSTICE’S COURT. ] 


1. Civil jurisdiction of justice of the peace—Where several promissory 
notes, each for a less sum than fifty dollars, are executed at one and 
the same time, for a single debt amounting to the aggregate of their 
several sums, and are made payable on the same: day, such notes are 
within the civil jurisdiction of a justice of the peace. 


Appa from the Cireuit Court of Randolph. 
Tried before the Hon. Roserr DouGuerty. 


Tue agreed facts of this case are these: On the 26th 
January, 1858, Stephen W. Herrin borrowed $1260 from 
F. W. Buckelew, and, to secure the repayment thereof, 
executed to said Buckelew twenty-eight promissory notes, 

$45 each, dated: on said 26th January, 1858S, an 
for $45 each, all dated on said 26th J y, 1858, and 
payable on the 25th December next after date ; which notes 
were also signed by J. M. Baker and James Saxon, as sure-. 
jes for said Herrin, and co-makers.with him. 1ese notes. 
ties for said Herrin, and kers-with him. These notes 

7 aid at maturity, Buckelew institu para 
being unpaid at maturity, Buckelew instituted separate 
suits on them. against the makers, before a justice of the 
peace ; all the suits being commenced on the same day. 
The defendants pleaded in abatement to the jurisdiction of 
the justice; but a demurrer was. sustained to their plea, 
and judgment rendered against them in each of. the cases. 
The cases were removed by certiorari into the cireuit court, 
and were there consolidated. The defendants again pleaded 
in abatement, and a demurrer was again sustained to their 
plea; and this ruling of the court, to which they reserved 
an exception, is the only matter assigned as error. 


Heritin & Forney, for appellants—1i, The several 
notes were executed at one and the same time, for the 
same debt, and as parts of one and the same contract; and 
they are therefore to be construed as one instrument.—. 
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Glassell v. Chapman, 43° Ala. 503 Stronys Lvxecutors v. 
Drewer, 17 Ala. 7063; Elliott v. McClelland, 17 Ala. 206 ; 
Dumas v. Hunter, 17 Ala. 805; Prater ec. Darby, 24 Ala. 
496; Doe d. Holmanv. Crane, 16 Ala.5703 Trippe v. Trippe, 
29 Ala. 657. The notes are not the debt, but only the 
evidence of the debt. 

2. A single and entire cause.of action cannot be a ~ 
into several suits.— Oliver v. Holt, 11 Ala. 574; De Sylva 
s. ITenry, 3 Porter, 3213; O’ Neal v. Brown, 21 Ala. 482; 
7 ‘ittick v. Traun, 27 Ala. 562; Robbins v. Harrison, 

saad a en 15 Wendell, 557 

At common law, a judo of the peace had no civil 
iach ther v. Marshall, 17 Ala. 836; Ells v. 
White, 25 Ala. 540; '7 Wendell, 435. Under the consti- 
tution of this State, (art. V.§ 10.) his civil jurisdiction is 
limited to cases in which the amount in controversy does 
net exceed fifty dollars. To allow the parties, by such'a 





device as appears in this case, to evade this constitutional 
provision, would enable them to do indireet!y what they 
eould not do directly, and to perpetrate a fraud on the ju 
risdiction of the justice. Moreover, consent of the parties 
canpot give jurisdiction of a subject-matter prohibited by 
law.— WVyatt v. Judge, 7 Porter, 37; Winn v. Freele, 
19 Ala. 171; Merrill c. Jones, S Porter, 5543 Oakley 


Aspinwall, 3 Comstock, 552. 
C. D. Hunson, contra, cited Nibbs v. Moody, 5 Stew. & 
P.19S8; Winston v. Majors, 6 Ala. 659. 


A. J. WALKER, C. J.—The only question of this case 
is, Whether a justice has jurisdiction over suits upon the 
several notes, each uvder. fifty dollars, into which a debt 
exceeding fifty dellars is divided. We decide the question 
in the aflirmative. The jurisdiction of a justice of the 
peace extends to causes in-which the amount in controversy 


does not exceed fifty dollars.—Constitution of the State of 


Alabama, art. V. § 10. Where suits are brought upor 
notes for less than fifty dollars, the amount in controversy 
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is under fifty dollars, notwithstanding each note may be 
for a part of a debt exceeding that amount. The splitting 
up of a debt into sums under fifty dollars, involves no 





fraud upon the jurisdiction of the court. The creditor 
may lawfully, by his own separate act, bring by a receipt 
a debt over fifty dollars within the jurisdiction of a justice 
of the peace ; and a fortiori may the same thing be done 
by the coneurrent act of the creditor and debtor, in divid- 
ing a debt into several debts, each for an amount under 
fifty dollars. These propositions are well sustained by 
the authorities, and we need not elaborate them.— 
Fortescue v. Spencer, 2 Tred. Law, 635 Dew v. Eastham, 
5 Yerg. 297; Nibbs v. Moody, 5 St. & P. 198; King ev. 
Dougherty, 2. St. 487; Baird v. Nichols, 2: Port. 186. This 
court said, in Nibbs v. Moody, supra, that there was noth- 
ing, either in the coustitution, or in the act defining the 
jurisdiction of a justice, to prevent the parties from reduc- 
ing a debt, originally for more, to a Jess sum, and making 
it the amount in controversy; and that that might be done 
by the joint act ef the parties, dividing the sum into new 
notes, by payment of part, and entering a credit on the 
note, or by the creditor’s voluntary relinquishment of part. 
This statement of the law is entitled to our fullest ap- 
probation, both on account of its obvious correctness, 
and the long and uninterrupted acquiescence in it for more 
than twenty years. 
Affirmed. 





-WATSON vs. COLLINS’ ADMWR. 


[ACTION ON NOTE GIVEN FOR PURCIASE-MONEY OF LAND AT ADMIN- 
ISTRATOR’S SALE. | 


1. How administrator may or must declare.—The words “administrator,” 
&ce., following the plaintifi’s name in the margin of the complaint, 
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are, of themselves, mere descriptio persone; but an averment in the 

complaint, that the money sued for will, when collected, be assets of 
the decedent’s estate, is sufticient to show that the plaintiff sues in 
his representative character. 

Plea of ne unques admiiistrator.—In an action brought by an admin- 
istrator in his representative character, a plea, alleging facts which 
show that his letters of administration are void, for want of jurisdic- 
tion in the court by which they were issued, is a good plea in bar. 

3. Validity of grant of administration —A grant of letters of administra- 
tion is not void, on account of the non-existence of assets in this State, 
if the intestate was an inhabitant of the county at the time of his 
death, (Code, § 1667;) nor are letters of administration de bonis non, 
granted by the probate court of the county in which the intestate had 
his domicile at the time of his death, void for want of unadministered 
assets, (Code, § 1720,) although they might be irregular and revocable. 

4. Validity of order of sale by probate court for division.—An order of the 
probate court, for the sale of a decedent’s lands for the purpose of di- 
vision among the heirs, obtained by an administrator de bonis non 
legally appointed, is not rendered void by the prior descent of the land 
to the heirs, the payment of all the debts, and the distribution of the 
personalty by the administrator in chief; although those facts might 
constitute eood grounds of objection, in the probate court, to the 
granting of the order. 

. Failure or want of consideration ef nete-—In an action on a note given 
for the purchase-money of land, sold by an administrator under an 
order of the probate court, a defect in the title is no defense to the 
suit, if the court had jurisdiction to order the sale. 


29 


a 


Apprat from the Cireuit Court of Choctaw. 
Tried before the Flon. C. W. Rapier. 


The complaint in this case was in the following words :: 
“A. R. Davis, adm’r of the estate of Wm. Collins, dee’d.. 
vs. 

C. L. Watson, J. W. Crowell, G. B. Walker. 
“The plaintiff claims of the defendants the sum.of one 
hundred and sixty-one 60-100 dollars, due by their promis- 
sory note, made by them on the 9th August, 1856, and 
payable on the Ist January, 1857, with interest thereon ; 
the said sum, when collected, being assets of the estate of 
William Collins, deceased.” 


To which the following plea was filed: ‘ The defendant 
C. L. Watson, for answer to the complaint, says, that the 
note mentioned in the complaint was made and executed 
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by him for the payment and purchase of certain land in 
said county,” (describing it,) “ which the said plaintiff, as 
‘the administrator de bonis non of the estate of William 
Collins, formerly of Greene county, deceased, offered and 
undertook to sell as an unadministered portion of said 
estate ; and which, upon such offer and undertaking, and 
upon the plaintiff’s representation that he was administra- 
tor as aforesaid, this defendant bid off, at a pretended sale 
thereof at auction, made by the plaintiff, and executed his 
said note for, in the belief, and upon the faith that the 
plaintiff was such administrator, and as such authorized to 
sell said land; whereas, in truth, as defendant avers, there 
was not, at the time of the plaintiff’s said pretended ap- 
pomtment as administrator of the estate of said William 
Collins, to-wit, in February, 1856, any estate whatever of 
tthe said Collins, or assets thereof, in the State of Alabama, 
‘of which an administrator could be appointed, or any alle- 
gation or proof made to the court that there was any such 
estate or assets, or that said estate was indebted, or any 
notice of such intended appointment given to the heirs ; 
but that said estate, before that time, to-wit, between the 
years 1842 and 1848, had been fully administered and dis- 
tributed according ‘to law, all the debts thereof paid, and 
a final settlement made of such administration, to-wit, un- 
der the authority and direction of the orphans’ court of 
said county of Greene, to-wit, in the year 1847; and that 
‘the lands which had belonged to the said Collins in his 
life-time, ‘and among them the said lands bid off by this 
‘defendant as aforesaid, had passed to, and become the ab- 
solute property of, the heirs-at-law of the sad Collins, 
long before the pretended or supposed grant of letters of 
administration to the said plaintiff as aforesaid; of all 
which said plaintiff had notice, and defendants knew noth- 
ing. And defendant further avers, that he has never had, 
and now has not, the possession of said land, or any part 
thereof, and did not and can not acquire any title thereto, 
as he is advised, by the said pretended sale ; but that said 
land, though unenclosed, and not actually occupied by 
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others, belongs to, and is claimed by, some of the heirs of 


said Collins, and persons who have purchased the interest 
of the others; and that so there is a want and total failure 
of consideration for the said note made by him as aforesaid.” 

The court sustained a demurrer to this plea, and its judg- 


ment on the demurrer is now assigned as error. 


Manning & Warker, for appellant, cited Fisk v. Nor- 
rell, 9 Texas, 13; Miller v. Jones, 26 Ala. 247; Matthews 
v. Douthitt, 27 Ala. 273. 

Geo. F. Smiru, contra. 


R. W. WALKER, J.—[!. 2.] In the margin of the 
complaint, the plaintiff is styled “administrator of the es- 
tate of William Collins, deceased.” This, by itself, would 
be mere descriptio persone ; bué the complaint alleges, that 
the sum sued for will, when collected, be assets of the 
estate of William Collins, deceased, which is sufficient to 
show that the suit is brought by the plaintiff in lis repre- 
sentative character.—See Harris v. Plant, 31 Ala. 639; 
Arrington v. Hair, 19 Ala. 2433 Tate v. Shackleford, 
24 Ala. 210. Hence, a plea, alleging facets which show 
that the plaintifi’s letters of administration ave void, for 
want of jurisdiction in the court by which they were issued, 
would be a good plea in bar.—Miller v. Joncs, 26 Ala. 247. 

[3.] But we do not think that the plea filed by the de- 
fendant does this. Under our laws, it is only when the in- 
testate resided out of the State at the time of his death, 
that the existence of assets in the State is necessary to 
give the court jurisdiction. Consequently, the non-exist- 
ence of assets in the State would not make an administra- 
tion void, if the intestate was an inhabitant of the county 
at the time of his death.—Code, § 1667. Nor do we think 
that an administration de bonis non, granted by the probate 
court of the county in which the intestate had his domicile 
at the time of his death, would be void for want of unad- 
ministered assets, although it might be irregular and revo- 
cable-—Code, § 1720. 





gn ST 








sna nds TEL 








JUNE TERM, 1861. 591 





Parish v. Parish. 


[4-5.] Neither does the plea show that the court had no 


jurisdiction to order the sale. Tie prior descent of the 


land to the heirs, the payment of the debts, and the dis- 
tribution of the persoualty by the administrator in chief, 
would not render vodd an order of sale for division, obtained 
by a legally appointed administrator de boxts non, although 
they might constitute a good ground of o%jection, in the 
probate court, to the granting of the order. And if the 
court had jurisdiction to order the sale, a defect in the 
title is no defense toa suit for the purchase-money.— 
Lamkin v. Reese, 7 Ala. 179 3 Worthington ». McRoberts, ib. 
814; 8S. C., 9 Ala. 2973 Jennings v. Jenkins, 9 Ala. 288°; 
Pool v. Hodnett, 18 Ala. 752; Burns c. Hamilton, 33 Ala 
210. 
Judgment affirmed. 


PARISH «cs. PARISH. 
[ BILL IN EQUITY FOR RECOVERY OF SLAVES, WITH ACCOUNT OF HIKK. | 


1. Bequest to daughter “during her life-time, and her heirs afler her.’—A 
bequest of slaves and laud to the testator’s daughter, “to be her right 
and property during her life-tiine, and her heirs’ after her, together 
with their increase; but, should she die without an heir, then the 
property to be divided among the rest of my [his] heirs”; followed 
by a general residuary bequest to her, of all the rest of his estate, 
both real and personal, ‘‘to be disposed of as she thinks fit among my 
{his} lawful heirs at my [his] death,’—nndor the operation of the 
rule in Shelley’s case, vests in the dzughter an absolute estate in the 


sluves 


AppraL from the Chancery Court of Dale and Henry. 
Heard before the Hon. Wapu Keyes. 


Tue bill in this case was filed, on the 10th August, 
1857, by Eleazer Galloway, against William Parish and 
Roger Parish ; and sought a recovery of certain slaves, 
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with an account of their hire, and the cancellation of a 
written instrument, by which the complainant had released 
all his interest in said slaves to William Parish. The com- 
plainant claimed the slaves under a conveyance from Amy 
Parish, dated the 21st June, 1844, and had them in his 
possession, as he alleged, trom the time said conveyance 
was executed, until February, 1854, when William Parish, 
by fraud-and misrepresentation, succeeded in obtaining the 
possession of them, aad induced the complainant to release 
all interest in them to him. The bill alleged, that Roger 
Parish had possession of the slaves, held them adversely to 
William Parish, and claimed title to'them as the property 
of the estate of Edward Parish, deceased, of which he was 
the administrator ; and that William Parish had instituted 
a suit against him to recover them. The bill also prayed 
an injunction of this suit, and general relief. 

Amy Parish, William and Roger Parish, and the com- 
plainant’s wife, were the children of Edward Parish, de- 
ceased, who died in South Carolia, where he then resided, 
in 1822. The last will and testament of said Edward Par- 
ish, which was dated the 5th June, 1822, and admitted to 
probate on the 9th August, 1822, and of which said Amy 
Parish was appointed the executrix, contained the following 
clauses: “Iirst, I give and bequeath to my beloved daugh- 
ter, Amy Parish, two negroes, viz., Sid and Peter ; also, 
‘one plantation, or tract of land, lying and being as fol- 
lows,” (describing it,) “to be her right and property during 
her life-time, and-her heirs’ after her, together with their 
increase ; but, should she die without an heir, then the 
said property to be equally divided among the rest of my 
heirs. Secondly, I give to said Amy Parish all the rest of 
my estate, real and personal, to be disposed of by her as 
she thinks fit among my lawful heirs at my death.” Amy 
Parish duly qualified, in South Carolina, as the executrix 
of said testator’s will, and afterwards brought the slaves to 
this State, where she died, in the latter part of the year 
1853, without children, and having never married. The 
slaves in controversy are the descendants of the woman 
Sid, mentioned in the first clause of said will. 
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The defendants filed separate answers. William Parish 
admitted, that Amy Parish owned the absolute property in 
the slaves, and had conveyed them to the complainant ; and 
he alleged, that he had purchased the complainant’s inter- 
est in them, for a fair and valuable consideration, without 
any fraud or misrepresentation. Roger Parish admitted, 
that the conveyance from the complainant to William Par- 
ish was procured by fraud and other improper means, and 
ought to be set aside; but he denied that Amty Parish 
owned the absolute property in the slaves, and insisted, on 
the contrary, that she took only a life-estate under the will 
of Edward Parish. Each of the defendants demurred to 
the bill, for want of equity, for misjoinder of parties, and 
because the complainaat had an adequate remedy at law ; 
avd William Parish prayed that his answer might be taken 
as a cross-bill for the recovery of the slaves from Roger Par- 
ish, with an account of their hire, and for general relief. 

At the November term, 1858, by agreement of counsel, 
the cause was submitted te Chancellor: Krys, for a decree 
on the legal effect of the will of Edward Parish; and he 
held that, under the first clause of said will, Amy Parish 
took an absolute estate in the slaves. At the May term, 
1860, on final hearing on pleadings and proof, Chancellor 
SaFFOLD presiding, the complainant’s bill was dismissed, at 
his cost; and a decree was rendered, directing Roger Par- 
ish to deliver up the slaves to William Parish, and to ac- 
count with hin for the hire. 

The appeal is prosecuted by Roger Parish; and, by 
agreemeiit of counsel, the only matter assigned as error is 
that part of the chaneellor’s decree which relates to the 
construction of Edward Parish’s will. 


Gonprnwalre, Rice & Sempre, with whom was L. L. 
Cato, cited Perrin v. Blake, 4 Cruise, 38:1, tit. 838; Tan- 
ner v. Livingston, 12 Wendell, 83; Tongne’s Lessee v. Nut- 
well, 13 Md. 415; Findlay v. Itiddle, 3 Binney, 148; 
Cooper v. Collis, 4 Term, 299; Bridges v. Wilkins, 8 Jones’ 
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Eq. (N. C.) 342; Riggins v. McClellan, 28 Missouri, 23 ; 
Austin v. Payne, 8 Rich. Eq. (8. C.) 9. 


Pucu & Butuock, contra, cited Machen v. Machen, 
15 Ala. 373; Hamner v. Smith, 22 Ala. 433 ; Isbell v. Mac- 
lin, 24 Ala. 315; Price v. Price, 5 Ala. 578; Ewing v. 
Standifer, 18 Ala. 400. 


A. J. WALKER, C. J.—There can be no doubt that the 
chancellor was correct in deciding, that Amy Parish took 
the absolute estate, and that the word heirs was a word of 
limitation, and not of purchase. There is nothing in the 
context which shows that the word heirs was used in the 
sense of children. The limitation over, upon the death of 
the first taker without heirs, with the direction that the 
property should be then divided, does not qualify “heirs,” 
so as to give the word the signification of children. There 
is no qualification which prevents the heirs generally, lineal 
or collateral,. from taking. _The evident meaning of the 
testator was, that all persons who might be the heirs of 
Amy at her death, might take as heirs; and they can not 
take as purchasers. ‘When they take in the character of 
heirs, they must take in the quality of heirs.” The rule 
in Shelley’s case applies, and merges the limitation over to 
the heirs in the life-estate, and enlarges or expands the 1 ife- 
estate into a fee.—Price v. Price, 5 Ala. 578; IHamner v. 
Smith, 22 Ala. 433; Ewing v. Standifer, 18 Ala. 400; 
Machen v. Machen, 15 Ala. 373; Isbell v. Maclin, 24 Ala. 
315; Shackleford v. Bullock, 34 Ala. 418 ; Lloydv. Rambo, 
35 Ala. 709. 

In pursuance of the agreement of counsel, the approval 
of. the chancellor’s decision, upon the single point which 
we have noticed, must work an affirmance. 
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DEVAUGHN vs. HEATH. 
[TRESPASS QUARE CLAUSUM FREGIT. ] 


1, Vindictire damages.—In trespass quare clausum fregit, a charge to the 
jury, asserting that they can not give vindictive damages, “ unless 
they believe, fiom the evidence, that the defendants maliciously en- 
tered upon the plaintiff’s lands, ina rude, aggravating, or insulting 
mauner,” is erroneous, because it inproperly restricts the standord of 
liability. 

Gift to slare-—There is no statute or rule of law in this State, which 


iS) 


prohibits a gift of old clothes, or other articles harmless in their na- 
ture, toa slave, without the knowledge or conseut of lis master; but, 
the title and possession, on the delivery of the articles to the slave, 


must be referred to the master. 


AppEAL from the Cireuit Court of Chambers. 
Tried before the Hon. Ropert Dou Guerty. 


Tis action was brought by James Heath, against Sam- 
uel Devaughn, George W. Devaughn, Joshua Bussey, and 
Washington Bussey, to recover damages for a trespass on 
the plaintiff’s lands. It appeared from the evidence ad- 
duced on the trial, that one of the Devaughns suspected 
the plaintiff of trading with one of his slaves, and laid a 
snare to catch him, by sending the slave to the plaintiff’s 
house by night, with a piece of meat to sell, while the de- 
fendants lay hidden within hearing of the conversation 
which might ensue. The slave, however, sent information 
of the plot to the plaintiff; and when the party approached 
the pluintiff’s house, one Hammond, a young man living 
in the plaintiff’s louse, secreted himself in the cotton, 
near the path by which they came, and recognized the de- 
fendants as the persons composing the party ; and when 
the slave knocked at the door, and said that he had a piece 
of meat to sell, the plaintiff came out, and ordered him off. 
The plaintiff’s dogs were aroused by the party in ambush, 
and began to bark at them; and when the plaintiff called 
eut “Who's there’’? the defendants ran off; but one of 
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them was overtaken by the plaintiff and Hammond. Ham- 
mond, who was introduced as a witness by the plaintiff, 
testified to the information which the plaintiff received of 
the defendants’ plot, and to the facts which occurred on the 
plaintiffs premises on the oceasion referred to. The de- 
fendants proved, that the plaintiff had made inconsistent 
declarations at different times, when speaking of the occur- 
-rences at his house on the night of the alleged trespass ; 
and that he or his wife had given two or three pairs of old 
pantaloons to Devaughan’s slave, who had formerly be- 
Jonged to Mrs. Heath’s first husband. 

The court charged the jury, at the request of the ‘platn- 
tiff, “that if Devauglin’s slave had been an old family ne- 
gro of the plaintiff’s wife, then the plaintiff, or his wife, 
had a legal right to give said slave several pairs of old pan- 
taloons, without the knowledge or consent of his master.” 
The defendants excepted to this charge, and requested -the 
court to instruct the jury, ‘‘that they can not give vindic- 
tive-damages, unless they believe, from the evidence, that 
the defendants.maliciously entered the plaintiff’s lands, ir 
arude, aggravating, or insulting manner, aud committed 
the trespass alleged in the complaint.” The court refused 
to give this charge, and the defendants excepted ; and they 
now assign as error-the-charge given, and the refusal of the 
charge asked. 

Auuison & AnpREWS, Ricnarps & FALKNER, for the 
appellants. 

Brock & Barnes, Cumuron & YANCEY, contra. 


STONE, J.—The charge asked by the defendants in the 
court below, apd refused by the court, assumes that, to 
justify the jury in awarding vindictive damages, in an ac- 
tion of trespass quare clausum fregit, the defendant must 
have cntered the land amaliciously, in a rude, aggravating, 
or insulting manner. These conjoint words evidently 
erected too strict a standard of liability. Trespasses might 
be.so wantonly or recklessly committed, as to justify the 
imposition of vindictive damages, without any evidence of 
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actual malice towards the owner of the property trespassed 
upon. The word aggravating was probably employed as 
the synonym of offensive, or insulting, According to it 
this meaning, cases may be imagined, Which would call for 
exemplary damages, when the act. complained of was» 
neither tumultuous, grossly abusive, contemptuous, aor 
strictly insulting. It has been. ruled that, “in cases ate 
tended with circumstances of aggravation, the jury may 
give exemplary damages.” —Mitchell v. Billingsley, 17 Ala. 
394; Parker v. Mise, 27 Ala. 483. When the cireum- 
stances of the trespass are rude, or insulting, malice may 
ve inferred from them. So, malice or ill-will may be found 
to exist, when there are no accompanying acts of rudeness 
orinsult. The charge was properly refused.—2 Greenl.. 
Ey. § 253, and note. 

[2.] The charge given asserts, that Mrs. Heath had the 
legal right to give to Ralph, the slave of Mr. Devaughn, 
three or four pairs of old pantaloons, without the knowl- 
edge or consent of the latter. We have looked into this 
question with mueh care, and cannot find that the circuit 
court erred in giving this charge. The articles are harm- 
less in their character, and, if given, could not possibly 
have injured Mr. Devaughn. We have no statute which 
forbids the giving of articles like these to slaves. The 
substance of the charge was, that Mrs. Heath had the right 
to abandon the ownership and possession of the property 
to the slave. When the gift was perfected by delivery, 
the articles. became the property of Mr. Devaughn, the 
slave’s master.. In a leading case on this subject, (Fable 
v, Brown, 2 Hill’s Ch. 397,) the court said, “If one having 
good title to personal property, should transfer it into the 
possession of a slave, this transfer would not be void ; the 
title would be changed, but the title and possession must 
be referred to the master.”’—See, also, Brandon v. Hunts- 
ville Bank, 1 Stew. 341; Trotter v. Blocker, 6 Porter, 291 ; 
Leech v. Cooley, 6 Sm. & M. 93; Cobb on Slavery, § 262; 
Williams v. Ash, 1 How. U.S. 13. 

The judgment of the circuit court is affirmed. 
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ORMOND vs. MARTIN. 


[BILL IN EQUITY FOR PARTITION OF LANDS. ] 


1. Adverse possession by purchaser, under color of title.—Where a purchase: 
enters into the possession of land under a vendor’s bond, conditioned 
to make title by a specified day, which must arrive before a part of 
the purchase-money is due by the terms of the contract, his possession 
cannot be considered adverse to the vendor, until the day xppointed 
for the conveyance of the title; and where such bond is executed by 
one who professes to act as the agent of several joint owners, for one 
of whom he has no authority to act, and is thus conditioned for the 
conveyance of title by them, the character of the purchaser’s posses- 
sion is the same as to all the owners. 

2. Action at law in suits for partition.—The act of February 6, 1858, “to 
regulate the practice in partition suits,” (Session Acts 1957--52, p. 294,) 
dispenses with the necessity of an action at law, to set{le a contro- 
verted question of legal title arising. in a chancery suit for the parti- 
tion of lands. 

3. Liability for rents, and compensation for tmprovemeats.--In a chancery 
suit for the partition of lands, by analogy to the rule prescribed by 
statute for real actions at law, (Code, § 2216,) a defendant, who holds 
possession under color of title, in good faith, will net be charged with 
rent for more than one year before the commencement of the suit; and 
he will be allowed compensation for the value of improvements made 
by him during such possession, not exceeding the amount of rents 
charged against him. 


ApPEAL from the Chancery Court at Tuskaloosa. 
Heard before the Hon. James B. CLARK. 


Tue bill in this case was filed, on the 12th February, 
1857, by the children and heirs-at-law of John F. Martin, 
deceased, against John J. Ormond; and sought a partition 
of a certain tract of land, of which the defendant had 
the possession, and of which the complainants claimed 
to be entitled to an undivided fifth part, as tenants 
in common with him, together with one-fifth part of the 
rents accruing during the defendant’s possession. The 
land in controversy belonged to William A. Martin, who 
died in August, 1842, intestate, without wife or children, 
and leaving five brothers and sisters as his heirs-at-law, 
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one of whom was John F. Martin, the father of the com- 
plainants. Letters of adininistration on the estate of said 
William A. Martin were granted, in September, 1842, to 
James M. Bradford, who was the husband of one of the 
decedent’s sisters and heirs-at-law. In December, 1845, 
Bradtord, professing to act as the agent of the heirs-at-law 
of said William A. Martiv, all of whom were then of full 
age, sold the tract of land now in controversy to the de- 
fendant, and executed to him a bond for titles, dated the 
19th December, 1845, and conditioned ‘to make to the 
said Ormond, and to cause to be made by the heirs-at-law 
of William A. Martin, a title in fee-simple to the said lands 
by the ist of July next.” By the terms of the contract, 
$3,000 of the purchase-money was to be paid ky Ormond 
during the then “ present season,” and the balance in two 
equal payments, of $1577 50 each, on the Ist January, 
1847, and 1848, with interest from the Lst January, 1846. 
Ormond entered into the possession of the land, under the 
contract, on the ist January, 1846; continued in the pos- 
session up to the commencement of this suit, and erected 
valuable improvements. © John I. Martin, the father of the 
complainants, died in Feoruary, 1846, having never con- 
veyed his interest in the lands to the defendant, nor other- 
wise ratified the sale by Bradford ; but all the other heirs 
of William A. Martin promptly ratified the sale, and exe- 
euted conveyances to the defendant. 

The defendant demurred to the bill, for want of equity, 
and pleaded the statute of limitations of ten years. The 
chancellor overruled the demurrer, and, on final hearing on 
pleadings and proof, rendered a decree for the complainants ; 
holding, that the plea of the statute of limitations was not 
sustained by the facts, that the defendant was not entitled 
to compensation for improvements made by him on the 
land, and that he was chargeable with rert from the time 
his possession commenced. Each part ef the chancellor’s 
decree is now assigned as error. 


E. W. Peck, for appellant.—1. The demurrer to the bill 
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ought to have been sustained, because the complainants 
had not established their title at law.—4 Kent’s Com. 
364—5, notea; Wilkin v. Wilkin, 1 Johns. Ch. 118 ; Phelps 
v. Green, 3 Johns. Ch. 302; Clapp o..Bromaghan, 9 Cowen, 
520. 

2. The plea of the statute of limitations of ten years 
was a eomplete defense to the suit. The defendant. pur- 
chased the land from.one who represented that he was au- 
thorized to sell, and whom he believed to be so authorized 
and his possession, taken in good faith under that pur- 
chase, was under eolor and claim of title, and continued 
for more than the length of time preseribed by the statute 
as a bar.—Jackson v. Smith, 13 Johns..406 ; Clapp v. Brom- 
aghan, 9 Cowen, 550-56 ; Jackson v. Wheat, iS Johns. 40; 
Jackson v. Newton, 18 Johns. 355; Jackson v. Vermilyea, 
6 Cowen, 677 ; Smith v. Burtiss, 9 Joins. 180. 

3. The defendant ought not to have been charged with 
rent for a longer period than one year before the com- 
mencement of the suit.—Code, § 2216. 

4. If the defendant is liable for rents, he is entitled to: 
compensation for improvements.—Jones v. Ward, 10 Y er- 
ger, 169; McKinley v. Holliday, 10 Yerger, 477 ; Horton 
v. Sledge, 29 Ala. 478. 


W. Conreman, and 8. F. Hae, contra.—1. There wag 
no necessity for an action at law to establish the complain- 
ants’ title. — Horton. ». Sledge, 29 Ala.478; Delony v. ialker, 
9 Porter, 498; 6 Dana, 374. 

2. The statute of limitations begins to run only from 
the commencement of an adverse possession.— Tillotson v. 
Doe, ex dem. Kennedy, 5 Ala. 410; -4 Wash. C. C. 368. 
The defendant went into possession under a title-bond, 
which expressly recognized the title to be in the heirs of 
William A. Martin; and his possession could not possibly 
become adverse to them, until the Ist July, 1846, when, 
by the terms of the contract, their title was to be conveyed 
to him.—11 Ohio, 455; 12 Mass. 325; Seabury cv. Stewart 
& Easton, 22 Ala. 217. The defendant’s . possession aot 
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being adverse to John I. Martin-at the time of his death, 
and the complainants being infants at that time, the statute 
of limitations could not bar their rights. Nor are the facts 
shown which are necessary to constitute adverse possession 
between tenants in common.—Benje v. Creagh, 21 Ala. 
156; Harrison v. Poole, 16 Ala. 4743 Cotton r. Thompson, 
25 Ala. 680; Johnson v. Toulmin, 18 Ala. 50; 5 Wheaton, 
125. 

3. On the question of rents and improvements, the ap- 
pellees-rely on-IZortor v. Sledge, 29: Ala. 478, and authori- 
ties there cited. 


R. W. WALKER, J.—1. The land, a partition of which 
is sought, belonged to William A. Martin in his life-time, 
and on his death descended to his heirs, one of whom was 
John F. Martin, the father of the complainants. Ormond 
went into possession of the land about the Ist of January, 
1846. John F. Martin (the father of the complainants) 
died in February, 1846. The question to be determined 
is, whether the possession of Ormond, commencing on the 
Ist January, 1846, was adverse to Jolin I’. Martin, who 
died in the succeeding month ;-for, as the complainants 
were minors at the death of their father. unless Ormond’s 
possession was at that time adverse, his plea of the statute 
of limitations must fail. 

The contract, made on the 19th December, 1845, be- 
tween the defendant and Bradford, recites that Bradford, 
acting tor himse!f and the heirs of William A. Martin, sold 
the land to the defendant, for $6,080, of which amount the: 
sum of $3,009 was to be paid by Ormond daring the them 
‘present season,” and the balance in two equal payments, 
of $1577 50 each, on the Ist January, 1817 and 1848, 
with interest from 1st January, 1846; and Bradford bound 
himself, in the penal sum of $6,000, to make to Ormond, 
and to cause to be made by the heirs-at-law of Wiliam A. 
Martin, a title in fee-simple to the land by the Ist of July, 
1846. The answers of the defendant show, that Bradford 
professed to be the agent of the heirs of William A. Mar- 
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tin, all of whom were of age; that defendant believed that 
Bradford was authorized to sell the land ; that, so believing, 
he made the purchase from Bradford, relying on the power 
and authority of the latter to make the sale, and that he 
entered into the possession of, and continued to hold the 
land, under and by virtue of said purchase. As to all of 
the heirs except John I’. Martin, it is shown that Bradford 
was authorized to make the sale ; for they ratified the same, 
and severally conveyed to Ormond. But the interest of 
John I. Martin was never conveyed to Ormond ; and, un- 
der the pleadings and evidence, it must be held, that Brad- 
ford had no authority to sell his share. 

Where a party enters into the possession of land under 
a bond conditioned to make titles when the purchase-money 
is paid, his possession, so long as the purchase-moncy re- 
mains unpaid, is held to be in subordination to the title of 
the vendor ; and in an action by the latter for the recovery 
of the land, the vendee cannot claim the protection of the 
statute of limitations, on the ground of adverse possession 
under eclor of title—Scabury ¢. Stewart &: Easton, 22 Ala. 
207; MeQucenv. Ivey, 36 Ala. 308. But, when the ven- 
dee has complied with the terms of the contract on his 
part, by paying the purchase-money, such a bond is color 
of title; and if he thereafter remain in possession, claim- 
ing the land as his own, for the period prescribed by the 
statute of limitations, the legal title will be barred.—Me- 
Queen v. Ivey, 36 Ala. 308, and eases cited. In the present 
ease, the bond was not conditioned to make titles upon the 
payment of the purchase-money, but by a day named, 
which would arrive, according to the term of the contract, 
before a part of the purchase-money would be due. The 
precise question, wkether, in such a case, the possession of 
the vendee can be considered adverse, before the time ap- 
‘ pointed for the conveyance of the title to him, has never 
been considered by this court. But we think that the rule 
deducible from the -authorities is, that, until the time 
appointed for the conveyance of the title, a pcssession un- 
der such a bond must be considered as held in subordina- 
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tion to the title of the vendor, or person whose convey- 
ance is stipulated for. The principle seems to be, that 
where one enters under an executory agreement for a future 
conveyance, his possession cannot be deemed adverse, until 
he is, by the terms of the agreement, entitled to the con- 
veyance.—See Jackson .v. Foster, 12 Johns. 490; Fosgate 
v. Herkimer Co., 12 Barb. 356 ; 
457; Lak rombois v. Jackson, 8 Cow. 597.3 Briggs v. Pros- 
ser, 14 Wend. 228; Jackson v. Johnson, 5 Cowen, 74 (91-2); 
Higginbotham v. Lishback, 1 Marsh. 506. 

As, by the terms of the contract, Ormond had no right 


Stumper v. Griffin, 12 Geo. 


to demand a deed from the heirs for whom Bradford was 
authorized to sell, before the Ist July, 1846, it follows, un- 
der the rule above stated, that lis possession was, until 
then, not adverse to them. Was the case ditlerent as to 
the heir whose agent Bradford professed to be, but who 
never ratified the sale, and fur whom, we must, upon this 
record, hold he was not authorized to act ? 

Every element in the definition of what constitutes a 
itle by adverse possession, must exist ; otherwise the pos- 
session will not confer title under the statute of limitations. 
Groftv. Weaklund, 34 Penn. 304. The fact of possession 
is but a link in the chain of title by adverse holding. It 
isthe occupation with an detent to claim against the true 
owner, Which renders the entry and possession adverse. 
So long as the possessor declares that he heids in subordi- 
nation to the title of another, the possession cannot be 
deemed adverse. The question of adverse possession is, 
therefore, peculiarly one of intention. That it is the in- 
tention to claim title which makes the possession adverse, 
is the doctrine upon «which all the decisions proceed. If 
it be clear that there is: no such intention, there can be no 
pretense of adverse possession. ‘The fact of the possession, 
and the gto animo it commenced or continued, ave the only 
tests.— Angell Lim. §§ 384, 386, 390, and authorities cited. 

Now, it is certain that, so far as Ormond’s intention 
fixed the character of his possession, it was the same as te 
all the heirs of Martin. If he intended to hold adversely 
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to Jchn }*. Martin, then he intended to hold adversely to 
the other heirs. His belief was, that he occupied the same 
position towards Jehn I. Martin that he occupied towards 
the other heirs.. Hisintention was to hold under the bond. 
He did not claim to hold otherwise than under the bond ; 
and, as that: recognized the title as ia the heirs, his posses- 
sion must have been in subordination to their title. Where 
the very instrument. under which one holds recognizes the 
title to the land as in another person, and stipulates for a 
future conveyance of the same to the possessor, it is im- 
possible in the nature of things that he can intend to hold 
adversely to the person whose title he thus recognizes. 
Authorities supra. 

The precise question we are discussing, was considered 
iu the case of Stamper v. Griffin, (20 Geo. 312.) where it 
was held, that one who holds land under a bond for titles, 
in.the name of the true owner, does not, so long as the 
purchase-money remains unpaid, hold adversely to the true 
owner, even though the bond be a forgery ; provided he 
believes it to be the bond of the true owner. The argu- 
ment is put in so striking a light by Benning; J., who de- 
livered the opinion of the court, that we transcribe a por- 
tion of it. 

‘¢ Possession, to be available under the statute of limita- 
tions, has. to be adverse to the title of the true owner. The 
possession of no person can be adverse to the title of the 
true owner, unless the person intends it: to be adverse to 
that title. No one can intend a possession to be: adverse 
to the title of the true owner, which possession he consid- 
ers himself as holding wnder the true owner. Every one 
who. holds his possession under a bond for titles, made by 
the true owner, must, if.the purchase-money: remains un- 
paid, consider himself as. holding under the true owner. 
Therefore, no one who so holds, can intend his possession 
to be adverse to the title of the.true owner; and therefore, 
the possession of no one who se -holds, is adverse to that 
title. So equally every: one who holds his possession un 
der.a bond tor titles, not made by the true owner, but 
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which he believes to have been made by the true owner, 


and not by some man personating the true owner, must, if 
the purchase-money remains unpaid, consider himself as 
holding under the true owner. That must be his thought, 
if he believes the bond to be genuine, whether it be gen- 
uine or not. Therefore, no one who so holds ean drtend 
his possession to be adverse to the title of the true owner; 
and therefore, the possession of no one who so holds, is ad- 
verse to the possession of the true owner. In these two 
sorts of possession, the result is precisely the same, 
whether the bond be spurieus or genuine; because, in 
these two sorts of possession, the éent of the holder is 
the same. In each, he intends his possession to be a pos- 
session under the true owner; and intending this, he ean- 
not intend the possession to be adverse tu the true owner’s 


title. * * % * * * 


‘To illustrate: C. is the owner of a lot of land; A. 
goes to 3., and says to him, that he is the agent for C. te 
sell the lot, and sells the lot to B., with the understanding 
that the title is to be made by C., when the purchase- 
money shall have been paid by B., and that he is to get 
from C., for B., C.’s bond to that effect; A. brings a bond 
to B., with C.’s name signed to it, and delivers it as a bond 
of C.; the bond isa forgery ; B. takes possession under it ; 


B. does not intend to hold adversely to C., because he 


thinks lie is holding under C.; and so thinking, it cannot 


‘be supposed that.he txtends to hold adversely to C.” 


Having before ascertained that the possession of Ormond 
was not, at the death of John F. Martin, adverse to the 
title of the heirs fer whom Bradford was authorized to sell, 
it follows from the principles just laid down, that it was 
not adverse to the title of John F. Martin, for whom Brad- 
ford (1 whose assumed authority Ormond trusted) professed 


to be the agent. 

2. The rule of Jaw which required an action at law, to 
settle a controverted question of legal title, arising in a 
chancery proceeding for the partition of land, is changed 
by statute in this State; and it is not now indispensable 
that such suit should be had.—Acts ’57-8, p. 294. 
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3. Section 2216 of the Code provides, that “persons 
holding possession under color of title, in good faith, are 
not responsible for damages, or rent, for more than one 
year before the commencement of the suit.” Although 
this section is part of a chapter which relates to real ae- 
tions in courts of law, we think that a court of chancery 
should apply to a case like this, which is in the nature of 
an equitable ejectinent, a rule analogous to that which the 
statute prescribes for the action at law. Hence, we think 
that the chancellor erred, in charging the appellant with 
rent for more than one year before the commencement of 
the suit. The appellant is entitled to the value of the im- 
provements made by him after the Ist July, 1846, at which 
time the bond under which he entered became color of 
title ; but it must be borne in mind, that he can in no 
event be entitled to compensation for improvements made, 
beyond the rents charged against him.—dZlorton v. Sledge, 
29 Ala. 498, and authorities there cited. 

Deeree reversed, and cause remanded. 





BORUM vs. KING’S ADMT. 


{BILL IN EQUITY TO ENFORCE VOLUNTARY EXECUTORY TRUST. } 


1. Consideration of deed.—Love and affection for a grandson is not a val- 
uable consideration for a deed. 

2. Transfer of nots; presumed existence of common law in sister State.—By 
the common law, (which will be presumed, in the absence of evidence 
to the contrary, to prevail in a sister State,) to transfer the legal title 
to a promissory note, without delivery, it is necessary that there 
should be an endersement en the note itself, or on another paper at- 
tached to it 

3. Voluntary executery trust not enforced.—A court of equity will not en- 
force, against the grantor or lis personal representative, a purely vol- 
untary executory trust in favor of a grand-child. 


ArpkaL from the Chancery Court of Macon. 
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Heard before the Hon. JAmes B. CLARK. 


Tne. bill in this case was filed by William B. Borum, 
against the personal representative of his maternal grand- 
father, William King, deceased ; and sought to enforee the 
specific execution of a trust, created by a deed of which 
the following is a copy: 

“State of Georgia, Know-all men by these presents, 

Harris county. that I, William King, of the State 
and county aforesaid, for and en account of the relation- 
ship and love that E have for my grandson, William Ben- 
jamin Borum, do, by these presents, give and convey unto 
my grandson one note of hand, for the amount of $475, on 
Benjamin. I’. Borum, the father of my grandson, due the 
30th November, 1859; and I aiso give to my said grandson 
the further sum of $1,000, lawful money, to be paid to the 
said William B. Borum at my death, or within twelve 
months after, by my administrators or executors, as the 
case may be. But the nute and money above specified és 
given on the following conditions and restrictions—to-wit : 
that if the said William Borum should die before he arrives 
at the age of twenty-one years, or should he die before he 
has a legitimate child or children to heir and inherit it, 
the above several sums of money, with the interest, is to 
be paid back into the hands of my administrator or execu- 
tor, and become a part of my estate, and be divided equally 
amoug my heirs or children—to-wit,” speciiying them. 
“And I do by these presents constitute and appoint my 
son, Harvey King, my special agent, and guardian of my 
said grandson, to manage and control the before-mentioned 
sum of money, to the best advantage, for my grandson ; 
and [he] may, if he thinks proper, pay the interest of said 
money to the clothing and educating of my said grandson. 


It is my special request, that the money should in no wise 
be paid into the hands of Benjamin F. Borum, the father 
of my grandson, but that a guardian be appoiuted by the 
court from out of the relations of my grandson’s mother, 
which guardian may act agreeably to the instructions above 
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specified for Harvey King. Moreover, if I should-die, and 
make no will, this gift to my grandson is to be considered 
in -full of all of my grandson, and is to forever prevent 
him, crits father, from any claim on my estate. In -wit- 
ness whereof, I have hereunto set my hand and seal, this 
ist December, A. D. 1840.” 

“ WituiaMm King, [seal.]” 

“Wm. B. Pryor, 

“© Osborn Crook.” 

The bill alleged, that this deed-was executed in Georgia, 
where the grantor then resided, was delivered by him to 
the complainant, “so far as the circumstances of the case 
would admit, and caused to be spread upon.the records of 
the proper office ;” that the grantor afterwards collected 
trom Benjamin F. Borum the money -due on said note men- 
tioned iu said deed, but never paid any part of it, or of the 
$1,000 mentioned in said deed, to the complainant.; that 
said grantor removed to Macon county, Alabama, in the 
year 1845, and there died in October, 1855-; that letters of 
administration on his estate, cum testamento annexo, were 
duly grauted-to the defendant, who refused te pay com- 
plainant any part of said-moneys ; that Harvey King died 
in the year 1856, and that the-complainant was over tweu- 
ty-one years of age. The prayer of the bill was for an 
eccount, a money deeree against the administrator for the 
amount wiich-might be found due to the-complainant, and 
general relief. The chancellor dismissed the bill, on mo- 
tion, for want of equity ; and his decree is now assigned 
as error. 


Gro. W. Gunn, with W. P. Cuitron, for appellant. 
Ciovron & Ligon, contra. 


A. J. WALKER, C. J.—We think it is clear that the de- 
cision of tie chanceller -was correet. Love and afleetion 
for a grandson is note valuable consideration, as we de- 
cided i: 6 vuebrew v. Kinnebrew, 35 Ala. 628. The deed of 
Willian: isi: 7 was, therefore, purely voluntary. Tue-deed 
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did not convey the legal title to the note therein described. 
Supposing the common law to have prevailed in Georgia, 
where the deed was executed, the note not having been de- 
livered, an endorsement on the paper itself, or at least on 
one attached to it, was necessary to transfer the legal title. 
Hall «. BP. & M. Lank of Mobile, 6 Ala. 761. We have, 
then, so far as the note is concerned, “an instrument pur- 
porting to be a conveyance, or assignment of property, * * * 
but which does not operate to divest the grantor of the 
legal estate (title) ;’ and which, therefore, does not convey 
a perfect, executed trust. The execution of such an instru- 
ment, it being purely voluntary, will not be enforced in 
equity against the party himself, or against his representa- 
tives after his decease.—Hill on Trustees, 137; £llison c. 
Ellison, 6 Ves. 656; 8. C., 1 Lead. Cas. in Eq. 167, and 
notes by Hare & Wallace; 2 Story’s Eq. Jur. § 795 a; 
Crompton v. Vasser, 19 Ala. 259; HKennebrew o. Kinnebrew. 
supra. So far as the thousand dollars mentioned in the 
deed is concerned, if the instrument ean be regaded as op- 
erative inter vivos, it is settled in Kinnebrew ve. Kinnebrew. 
supra, that the trust will not be enforced in equity. We 
refer to the reasoning and authorities adduced in the case 
last cited, as conclusive on this point. We deem it proper 
to remark, that the arguments and authorities of the chan- 
cellor have greatly aided us in the decision of this case, 
and, indeed, have left us but little to do save to coneur in 
his conclusions. 


Affirmed. 


DAVIS vs. McCAMPBELL. 


[PETITION FOR REHEARING AFTER FINAL JUDGMENT AT LAW. ] 


4. Security for costs of appeal—On appeal from a judgment of the eir- 
cuit court, dismissing a petition for rehearing after final judgment, 
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(Code, §§ 2407 -15,) the surety on the supersedeas bond, being a parity 
defendant to the judgment appealed from, cannot become a surety 
for the costs of the appeal: and if there is no other surety for the 
costs, (Cede, § 3041,) the appeal will be dismissed on motion 
Rehearing at law, on account ef lost receipt since found.—Section 2407 
of the Code, authorizing a rehearing after final judgment at law, on 
account of a lost receipt or discharge of the claim sued on, which has 
aince been fonnd, does not apply to a case where the action is founded 
on 2 promissory note, and the receipt only shows a payment of thé 
original consideration of the note. 

Same, on account of surprise, accident, mistake, or fraud.—Where the 
defendant in an action at law is required by the court, as the condi- 
tion of a centinuance, toconfess a judgment fora part of the plain: 
tiff’s demand, and confesses judgment accordingly, he cannot after. 
wards obtain a rehearing as to the confessed judgment, (Code, § 2408,) 


wo 


on the ground of surprise, accident, mistake, or fraud. 


ApprEAL from tlie Cirenit Court of Calhoun. 
Tried before the Ion. S. D. Hare. 


THE original action in this case was brought by James 
A. MeCampbell, against J. L. Davis, and was founded om 
the defendant’s promissory note fer $346 37, dated the 27th 
April, 1858, -and payable one dav after date. The defend- 
and pleaded not. guilly, want ef consideration, failure of 
consideration, fraud in procuring the execution of the note, 
and; set-off. At’the May term, 1859, a judgment was ren- 
dered against the defendant, by confession, for $175 ; and’ 
the cause was continued as to the residue of the plaintill’s 
demand.- On the 34 September, 1859, the defendant filed 
his petition, duly sworn to, asking a supersedeas of the ex- 
ecution which had been issued on the confessed judgment, 
and a rehearing of the cause; and executed a supersedcas 
bond, as required by the statute, with M. J. Turnley as his 
surety. The petition alleged, that the note was executed 
by the defendant as the administrator of the estate of one 
William Mallory, deceased, and was given for the amount 
of an open account, which the. plaintiff claimed to hold 
against said Mallory; that one item of said account was 
$180 60, paid by plaintiff to one McNutt on the 1Sth Oc- 
tober, 1853, and another item was $71 63, taxes paid by< 
plaintiff in November, 1853,—both of - said payments . 
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having been made by plaintiff; as he claimed, for said Mal- 
lory in his life-time ; that the defendant, believing he had 
a good defense against the note, asked a continuance of the 
eause at the trial term, but was unable to nvake a-satisfac- 
tory showing, and was therefore required by the court to 
confess a jucement, as above stated, for a part of the 
plaintiff’s demand, as the condition on which a continuance 
wauld be granted as to the residue; and that, after the 


rendition of this judgment, he had found receipts showing 


the previous payment ef the two items above mentioned, 
which receipts were lost or mislaid at the time the judg- 
ment was.rendered. The court baving overruled a de- 
murrer to the petition, the plaintiff in the judgment filed 
a plea, denying the truth of the facts therein alleged ; and 
issue Was joined on said plea. 

On the trial before the jury, as the bill of exceptions 
shows, the petitioner offered in evidence the plaintiff’s an- 
swers to interrogatories under the statute, the receipts 
mentioned in the petition, and testimony tending to show 
that the judgement was confessed under the cireumstances 
stated in the petition. The account which was the origi- 
nal consideration of the nete, was made an exhibit to the 
interrogatories to the plaintiff, and also to one of the de- 
fendant’s pleas to the original .action; and while said ac- 
count contained charges against the defendant for the twe 
items above referred to, if gave him credits for two sums 
very nearly corresponding with those items, both in dates 
and amounts. The petitioner reserved several exceptions 
to the rulings ef the court on the evidence, which require 
no particular notice. On all the evidence adduced, the 
court charged the jury, that they must find for the plait 
tiff in the judgment ; co which charge the petitioner ex- 
cepted. On the verdict of the jury, the court dismissed 
the petition and supersedeas, and rendered judgment against 
the petitioner and his surety on the supersedeas bond, for 
the amount of the original. judgment and costs ; and this 
judgment, together with the rulings of the court on the 
pleadings and evidence,.is here assigned as error. A mo- 
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tion was submitted, on the part of the appellee, to dismiss 
the appeal for want of security for costs. 


M. J. Turney, for appellant. 

Martin, Heri & Forney, contra. 

STONE, J.—<As a motion has been-made in this case te 
dismiss the appeal, for want of security for costs, we feel 
bound to respond to it. The appeal was taken from the 
judgment of the circuit court, dismissing the sapersedeas. 
That judgment was rendered against J. L. Davis, and M. 
J. Turnley, his surety on the saperscdeas bond ; the judg- 
ment being against both of them. M. J. Turnley is the 
only surety for costs of the appeal to this court. Being a 
party to the judgment appealed from, the execution by 
him of the obligation intended as a security for costs, is 
not a compliance with section 3041 of the Code. There 
is no security for costs, and the appeal must be dismissed 

The appeal, however, may be amended, or a new appeal 
may be prosecuted, as two years have not clapsed since 
the judgment appealed from was pronounced. We will, 
therefore, dispose of the merits of the case. 

[2.] We do not think the ease made by the petition for 
supersedeas is within section 2407 of the Code. That see- 
tion provides for a written release or discharge of the claim 
sued on. It contemplates a case where the release operates 
directly on the cause of action which is the subject of the 
suit. It does not reach a case like the present, where the 
lost paper only tends to show that the note, which is the 
foundation of the action, was executed in mistake, and, to 
a certain extent, without consideration. If the papers re- 
lied on in the present application are worth anything, their 
value consists in the fact—not that they are a release or 
discharge of the claim on which judgment was rendered— 
but that such claim never had a valid existence. For such 
cases section 2407 of the Code makes no provision. 

[3.] The appellant’s case, then, must stand or fall-on 
section 2408 of the Code. That section gives a right to 
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a rehearing, at any time within four months after judg- 
ment, “when a party has been prevented from making his 
defense, by surprise, accident, mistake, or fraud, without 
fault on his part.” The judgment in the present case was 
rendered on confession. To relieve himself from this 
record acknowledgment of the justice of the claim, the 
appellant shows in his proof that he had made application 
to the circuit court for a continuance of the suit against 
him, and that the cireuit court required him, as a condition 
on which he would grant the continuance, to confess judg- 
ment for one hundred and seventy-five dollars, part of the 
claim sued on. This plain fact proves, that the circuit 
court adjudged the showing for a continuance, as to that 
sum, to be insufficient. The appellant thereupon accepted 
the terms, and confessed the judgment. This transaction 
had all the elements of a contract by matter of record, and 
the appellant cannot be relieved of it in a proceeding un- 
der section 2408 of the Code. We hold that, by a judg- 
ment confessed under the circumstances disclosed in this 
record, the party estops himself from afterwards litigating 
the matter, to the extent confessed ; unless, perhaps, he 
might, in another forum, show that the act of confession 
was procured from him by fraud. 

Nor can we perceive, by anything apparent on this 
record, that the appellant has been materially injured by 
the judgment which the law pronounces on his acts. He 
claims a credit, on 18th October, 1853, of $180 59; he 
obtained a credit, according to his own showing, of $180 
on the same account, but dated October 19th, 1853. I™e 
claims a credit of $71 63, taxes paid; he received a credit. 
of $70. 

Appeal dismissed. 
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AUTREY vs. AUTREY’S ADIWWR. 


[FINAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE. } 


1. Advancements.—Money, or property, given by a parent to a child, will 
be presumed to have been intended as an advancement, unless such 
presumption is repelled by the nature of the gift, or by other evidence 
showing that it was intended as an absolute gift. To show that an 
absolute gift, and not amere advancement, was intended, the contem- 
poraneous declarations of the parent are admissible evidence for the 
child; “and when the question arises between distributees, there is 
much reason, as well as authority, in suppert-of the proposition,” that 
the subsequent declaations of the parent, expressive of his intention 
in parting with the property, are admissible evidence for the same 
purpose. But in this ease, conceding the admissibility of such subse- 
quent declarations, and considering them in connection with the other 
facts proved, they are not sufficient to show that the primary ceurt 
erred in deciding that the property was intended as an advancement, 


Appia from the Register in Chancery at Claiborne, 
sitting as Probate Judge for Monroe county. 


In the matter of the final settlement and distribution of 
the estate of Alexander Autrey, deceased, on the sugges~ 
tion of the administrator, that the decedent had made ad- 
vancements in his life-time to Anonymous B. Autrey, his 
son, Which ought te be brought into hotchpot. On the 

rial of the issue joined on this suggestion, as the bill of 
exceptions states, “the only evidence adduced was the fol- 
lowing”: 

1. The answer of said Anonymous B. Autrey, on oath, 
as required by the act of February 8, 1858, “ to better 
ascertain advancements,” &e., (Session Acts 1557-68, 
p- 305,) in the following words: “ Affiant says, thas his 
father, Alexander Autrey, gave him the following described 
property, to-wit: In the year 1828, household furniture, 
valued by said Alexander Autrey at the time of the gift at 
$25 ; one negro, Albert, valued at, and worth $400; in the 
year 1821, or 1822, one colt, worth $5; in the year 185!, 
one negro man, Dick, valued by said Alexander Autrey at 
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$1,000; and in the-year 1854, in cash, $1,980. The above 


, 

is the only property affiant ever received from his,father, 
asa gift or advancement. There was property given by 
said Alexander Autrey to all his children; but affiant can- 
not positively say, whether the property was so given as 
an advaneement, to be accounted for on the final settlement 
of the estate of said Alexander, or was intended as a gift 
to said children.” 

2. The testimony of Parthenia B. Autrey: “ Alexander 
Autrey in his life-time gave to Anonymous B. Autrey, his 
son, one negro boy, Atbert ; one negro weman, Olly ; also, 
one youny horse, five or six head of cattle, four or five 
sheep, ove bed and furniture; worth, in all, about $1200. 
Said preperty was given about the year 1828. He also 
gave to suid Anonsimous, in the year 1853, a Iikelv negro 
man, named Dick Hunter, werth about $1,000, and $2,000 


in gold; and he also gave to: said Anonymous, in the year 


1855, $2.500, as she avas informed by said Alexander and 


Avonymous Autrey.” 

3. The testimony ef Willis Darby: “Anonymous B. 
Autrey told witness, iv 1954, that Alexander Autrey let 
him -haye $2,500, given it to him at that time. Anony- 
mous then lived in Texas,.as.witvess was informed by him.” 

4, The testimony of R. T. Bagget : “ Alexander Autrey 
told witness, in a conversation bad at his fireside, that he 
had given away soine property to his children, The werds 
used were these: ‘Now, Mr. Baggett, I dom’t intend that 
that property shall ever came back into my estate again— 
I gave .t as a present, to help them along to live’ Imme- 
diately viter that, he said that he had made a will, and 


‘ , 
. 


showed it- to witness, and witness read it. ‘Now, the 
proporiy in my possession isall that is included in that 
will, Juve mained no property in that will, only the 
valuation of it, which is $12,000 worth of negro property 
for iy living children’ ; $6,000 for each of his children, 
if that. much was on hand, in money. Ue then said, there 
would probably be thirty-five or forty negroes left for his 
wife, during her life; and at her death, he wanted those 








| 
y 
j 
1 


616. | ALABAMA. 


Autrey v. Autrey’s Adin’r. 








negroes all divided equally among his heirs, his grandchil- 
dren included. This conversation was in 1853, or 1854. 
Witness heard said Autrey repeat the same on other occa- 
sions subsequently, and heard him say, that what he had 
given his children was theirs, and not his; that he had 
given it to them as a present ; that they had helped him to 
make it, and fhe] wanted to see them enjoy it while he 
lived; and that if they spent it, he could not help it. He 
often told witness, that he never wanted the property he 
had given to them to come back into his estate, or to be 
divided among his heirs; this was subsequent to the first 
conversation spoken of. Witness has heard him say the 
same thing, in substance, ten or twelve times, more or less.” 
(Cross-examination.) ‘Said Autrey never named any prop- 
erty he had given to any of his children; but he told wit- 
ness, that he had given more property to his sons, than to 
his daughters. He never told witness what his intentions 
were when he gave off his property to his children. In 
the conversations alluded to, witness can’t say that said 
Autrey used the language, ‘IT never intended,’ or ‘1 don’t 


intend’; but thinks he said, ‘I don’t intend.’ 


5. The testimony of A. L. Autrey, a son of Anonymous. 


B. Autrey : “ About November, 1855, I went to live with 
my grandfather, Alexander B. Autrey, and remained with 
him until his death. During that time, he frequently told me, 
that he had made advancements of property to his different 
children, but had always intended such advancements as 
absolute gifts, and did net wish er intend that they should 
ever be brought up on the final disposition of his estate. 
I have heard him say, that he had loaned a negro girl to 
Anonymous B. Autrey, to keep until he (said Alex.) could 
get a negro boy for him ; that said negro girl died in the 
possession of said Anonymous, but belonged to him (said 
Alex.) at the time of her death, and he did not hold said 
Anonymous accountable for her value.” (Cross-examina- 
tion.) ‘I would further state, that I now recollect of no 
person being present when said Autrey and myself liad the 


conversations mentioned above; but they were repeated 
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frequently while I was with him. He also said, that he 
made a will at one time, but had destroyed it ; and that he 
did not wish his property to be divided, or taken from those 
to whom he had given it, if he should die without making 
another will. I believe Olly was the name of the oti 
which said Autrey said he had given to said Anonymous. 





IT do not know her value.” 

“Thereupon, the said Anonymous B. Autrey moved the 
court, that he be not charged with any advancements; but 
the court overruled his motion, and held that he was hich 
able with $6,300 as an advancement from his father, which 
he should bring into hotchpot” ; and this ruling and de- 
cision of the court, to which an exception was reserved by 
the said Anonymous, is now assigned as error. 


Torrey & Leste, for appellant.—The evidence set out 
in the record clearly shows, that the court below erred in 
charging the appellant with $6,300 as an advancement. 
As no objection was made to any portion of the evidence, 
its admissibility was thereby conceded, and cannot now be 
questioned, As to the admissibility of the decedent’s sub- 
sequent declarations, if the court should hold that tha 
question can be here considered, the appellant relies on 
the foliowing authorities ; Phillips v. Chappell, 16 Geo. 16; 
Sherwood v. Smith, 23 Conn. 516; Laison’s appeal, 
23 Penn. St. (11 Harris,) 85 ; Johnson v. Belden, 20 Conn. 
322; Wentz ce. Dehaven, | Sere. & R.3123 Butler v. Mer. 
Ins. Co., 14 Ala. 777 3 Mitchell v. Mitchell, 8 Ala. 421. 


J. W. Posty, contra.—The decree of the court below is 
fully sustained by the evidence. The subsequent declara- 
tions of the intestate, if admissible for any pu ‘pose, are 
not sufficient to outweigh the other facts in proof; and 
they are not competent evidence.—imnbly c. Stainton, 
24 Ala. 7123; Martin v. Hardesty, 27 Ala. 458 ; Gillespie 
v. Burleson, 28 Ala. 552; May v. May, 28 Ala. 153. 


R. W. WALKER, J.—The rule is, that when either 
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money or property is given by a pare nt to his child, it will 
be presumed to be an “advancement” under the statute, 





unless the nature of the gift repels such presumption ; as 
in the case of trifling presents, money expended for educa- 
tion, &c. Dut the presumption, that property given by a 
parent to his child was intended as an ¢ advancement,’ may 
be repelled by evidence showing. that a gift, and not an 
advancemeut, was intended ; and.for this purpose, the con- 
a pao py of the parent are admissible.— 

Mitchell uv. Mitchell, S Ala. 414, 421; Dutler vo. Mer. Ins. 
Con 14 Ala. 777. it where the question arises between 
distributees, whether property received by ene. of them 
was intended as an ‘advancement,’ or asa pure gift, there 
is much reason, as well as authority, in support of the pro- 
position, that the declarations of the intestate, made sub 
sequent to the delivery, expressive of his intention in part- 
ing with the property, are admissible in favor of the child 
to whom it was delivered.—Phillips v. Chappcil, 16 Geo. 
16; Sherivood v. Smith, 23 Conn. Rep. 516; Lewson’s ap- 
peal, 23 Penn. St. R.-85 3 Johnson v. Belden, 20 Conn. 3223 
2 Phill. Ev. (C. & H.’s notes, edit. of 1859,) 705. 

We need not, however, decide this question in the present 
ease 3 for, assuming the admissibility of all the evidence 
set out in this record, we are not so well convinced that 
the register erred in his conclusion, that we are willing te 
reverse lis decree. The appellant filed his answer to the 
allegation, as required by the act of February 8, ’58 
(Acts °57-S, p. 305); and in that he states, thet in 1828 he 
received “ household furniture, valued by said — 
Autrey at the time of the gift at $25, and one negre, / 
bert, valued at and worth $400; and that in L551 i 
received “ one negro man, Dick, valued by said Alexander 
Autrey at $1,000.” The faet that the property was given 
and received at a alee value, seems to indicate that it 
was iztended as an advancement, and not as a pure. gift. 


At any rate, if is. clear from the appellant’s answer, that 
the alleged intention of the intestate, that the property 
should be held as.a_ gilt, and not as an advancement, was 
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not communicate to the son, “either When the property 
was delivered, or at any time afterwards. This cireum- 
stance, we think, raises a strong presumption against the 
existence of such an intention. The only evidence to repel 
this presumption consists of the subsequent declarations of 
the parent, testified to by two witnesses, one of whom is 
the son of the appellant. The declarations detailed by the 
witness hes are reconcilable with the idea, that the 
intestate inteaded that the property should be considered 
an advancement ; and that all that he meant to state to 
the witness was, that the property whieh he had delivered 
to his children had not been simply loaned to thein, but 
that he had given them the absolute title. When we eon- 
sider the relation of the other witness to the appellens, and 
the enutien with which evidence of declarations, made in 
casual conversations, should always be received, we are not 
convinced that the register erred in deciding that this tes- 
timony was insufficient te overturn the. presumption of an 

advancement’? arising out of the other facts in the case. 
The record does not show that the girl Oily constituted a 
part of the advancements with which the appellant was 
charged. On the contrary, the inference from the aie is, 
that the sum with which he was charged was exclusive of 
her value. 

Decree affirmed. 


SEDELL’S ADRK vs. SMITI 
[ACTION FOR BREACH OF VENDOR'S TITLE-BOND. | 


1. Tender of deed, and eviction, as prerequisites to right of action on ven- 
dor’s. bond. —Where the vendor has no title, and, for that reuson, re- 
fuses to make a title when requested, the tender of a deed by the 
purchaser, to be exeéuted, is not necessary to perfect bis iight of ae- 
tion on the title-bond ; and an actual eviction of the purchaser isnot 
necessary, since his right of action accrues so soon as the bend. is 
broken by a failure to convey. 
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2, Admissibility of declarations of vendor and his administrator, showing 
refusal and inability to make title—In an action on a title-bond, 
against the personal representative of the vendor, the declarations 
of tle vendor in his life-time, and of the defendant after his qualifi- 
eation as administrator, showing a refusal and inability on the part 
of each to make title, are competent evidence for the plaintiff. 
Limitation ef action for breach of title-bond.—Under the law existing 
before the adoption of the Code, (Clay’s Digest, 327, § 81,). there was 
no statute of limitations applicable to an action for a breach of a 


vendor's title-bond. 

Partial satisfaction of bond.—A deed, executed by the vendor at the 
request of the purchaser, conveying a part of the land embraced in 
the title-bond, with covenants of warranty, to a third person, may be 
accepted by the purchaser as a partial compliance with the condition 
of the bond; and being so accepted, its adinissibility and validity are 
not aifeeted by a mistake in the deseripton of the land conveyed, nor 
by the fact that the vendor had no title to that part of the land. 

Who is proper party plaintif.—The obligee is the proper party to sue 
for the breach of a vendor’s title-bond, (Code, § 2129,) although he 
bought a part of the land for the use of a third person, and has sold 


a 


oe | 


the residue. 


Appeat from the Cireuit Court of Maeon. 
Tried before the Hon. Roperr DovuGuertry. 


Tunis action was brought by George Smith, against the 
personal representative of Thomas J. Bedell, deceased ; 
was founded on the decedent’s penal bond, dated the 11th 
April, 1838, and conditioned that he sheuld, on or before 
the 25th December, 1839, make to the said George Smith 
* good and sufficient titles” to a certain tract of land, situ- 
ated in Wilkes county, Georgia, containing three hundred 
and twenty acres, and described in the bond as “ the east 
half of section number one, township nineteen, and range 
twenty-live’”; and was commenced on the 15th September, 
1857. The complaint set out the bond, and alleged asa 
breach of the condition, that the said decedent in his life- 
time, and the defendant as his administrator, had each been 
requested to make titles to the said tract of land, accord- 
ing to the condition of said bond, and had failed and re- 
fused so to do; and that neither the decedent in his life- 
time, nor the defendant as his administrator, had ever had 
a,good title to the said tract of land. The defendant de- 
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murred to each breach assigned in the complaint, because 
there was no averment of the tender of a deed, and be- 
cause there was no averment that the plaintiff had been 
evicted from the land. The court overruled the demurrer, 
and the defendant then pleaded the statutes of limitation 
of ten and sixteen years. There was also an agreement, 
“that any matter of defense might be given in evidence, 
as if legally and properly pleaded, and that all proper and 
legal replications should be considered as filed.” 

On the trial, as the bill of exceptions states, the plaintiff 
read in evidence the bond on which the suit was founded, 
and proved that the lands, on the 25th December, 1839, 
were worth $3,000.3; also, “that he called on the defend- 
ant’s Intestate, at the maturity of said bond, and demanded 
of hima title to said land; that the said intestate replied, 
that he did not have a title, and could not then make one”’; 
also, “that he again called on said intestate, in 1841, or 
1842, and demanded a title to said lands; that said intes- 
tate replied to this demand as before, and asked for further 
time to comply with his bond”; “that he again called on 
the intestate, in 1852, and demanded titles to said lands ; 
that said intestate replied as before, and further said, that 
the man had run away from whom he had purehased the 
land, and that he had been unable to tind him; that plain- 
tiff thereupon told him, that he had employed counsel to 
bring suit on the bond; to which said intestate replied, 
that the statute of limitations would soon give title to the 
land, and that he would get a patent for the land, if plain- 
til would net sue him on the bond, and make him a title, 
and asked for further time to make title’; “that in June, 
1857, plaintiff called on defendant, and demanded a title to 
said lands 3 ard that defendant replied, that she had no 
title to said lands, and did not know anything about the 
title, and had not been able to find out from whom her in- 
testate had purchased said lands.” The defendant objected 
to the admission of the declarations of lierself and her in- 
testate, as above stated, and reserved exceptions to the 


overruling of her several cbjections. 
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“The foregoing being all the evidence introduced by the H 
plaintiil, the defendant then proved, that the plaintiff went 
iuto the possession of said Iands, in 1839, and retained the 

Z ? 


RP Rar van 


possession of one hundred and sixty acres thereof for sev- 
eral years, and then sold the same to Miss Susannah 
Higcly, who went into the possession thereof iumediately 
after the sale, and has cultivated the same, and remained 
in possession ever since, undisturbed 5 that the other half 
of said Jand was purchased by plaintiff for his mother, 
who went into the possession thereof in 1559, and has 
been in possession thereof ever since, cultivei:ng the same 
as herown. The defendant offered to prove, thac, on the 
12th December, 1853, at the instance of the plaiatiil, said 
intestate made a decd to Miss Hugely for one hui'rod and : 
sixty acres of said land, and that plaintd® recesved suid | 
deed as a compliance, to that extent, with the obligation of 
the bond ; but, because the range named in sail dced was, 
by mistake, different from that stated in the bod, the 
court excluded said deed from the jury, ou the plaintifi’s 
objection ; to which the defendant excepted. fn connee- 
tion with said deed, and the acceptance of the same by the 
plaintiff, the defendant offered to show, that the iand de- 
scribed ia the bond was the land intended to be conyeyed 
by said deed; bué the court exeluded this evidence also, 
and the defendant exeepted. The defendant offered to 
prove, also, the vaiue of the rent of the land so possessed 
by the plaintiff, since the plaintiff went into the possession 
thereof; but the court excluded this evidence also, and the 
defendant excepted. © The defendant also proved, that she 
obtained letters of administration on the estete of her in- 
testate, on the 16th October, 1856, and, immediately there- 
after, made publication as the law directs.” The defendant 
also read in evidence two letters; one from the comimis- 
sioner of the general land-office at Washington, dated the 
28th December, 1857, which stated, that the land described 
in the bond was an Indian reservation, and was not subject 
to entry as public land; and the other from the plaintiff, 
to. the defendant’s attorney, dated ihe 27th September, . 














B 


Wy: ould eoeetoed 


pom. 3 


i 
a 








JUNE TERM; 1861. 625 


Bedell’s Adin’r Vv. Sinith. 


1858, and stating, that pli intiff had houeht: one-half the 
jand for his mother—that the title was “going” to his 





mother—that the suit was brougiit in his name, beeause 
the bond was in his name—and that the intestate had made 
a deed to Miss Hugely for the other half of the lend, 
“This being all the evidence, the court charged ihe jury, 
Naintit 


' believed the evidence to be true, the ] 
to recover the value of the land on the 25th 


that, if the 
was entities 
December, 1839, with interest trom that time to the pres- 


ent’; also, “that the declarations of the defendant’s intes- 


>y 
i 


tate, as proved, if they believed that they were made as 
proved, would prevent the statute of limitutions from being 
a bar to this action 3” ‘and that, “the suit having. been eome 
menced within eighteen months after the graut of letters of 
adininistration on tie intestate’s estate, the jury bad noth- 
ing to do with the plea of the statute of non-clain, and 
need not ascertain whether the claim was greenies to the 
defendant befere the commencement of the suit’; to eaeh 
of which charges the defendant excepted. 

The rulings of the court on the pleadings and evidence, 
and the charges to the jury, as belure stated, are now as- 


signed as error. 


Thos. H. Watts, Cropron & Lrcox, and N.S. Granam, 
for appellants. —1L. Each breach assigned in the coiplaint 
is demurrable, beeause there 1s no averment of the tender 
of adeed, and no averment of an eviction by title para- 
tent ade v. Kitlough, 4 Stew. & P. 4503 Johnson e. 
Vollins, 17 Ala. 324, and authorities there cited; Banks 
Vv. ches “a Ala. 64: 

. The statute of limitations was a complete bar, under 
ee — proved ; and neither the declarations of the intes- 
tate, nor those of the defendant, could prevent the statute 
from running.—Crawford v. Childers, 1 Ala. 4 ay McVay 

©. Wieeler, 6 Porter, 205; Duffie v. Phillips, 31 Ala. 573 ; 

11, Wheaton, 309; 3 Md. Ch. 398; 16 Geo. ik 11 Ired. 
427; Angell on Lim. 247, § 28. 

& The deed to Hugeiy, for a part of the land, being ex- 
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ecuted at the request of the plaintiff, and accepted by him, 
was a partial satisfaction of the ‘bond; at least, it ought 
to have keen allowed to go to the jury, that they might 
determine whether it was so accepted.— Collins v. Johnson, 
20 Ala. 435; Gibbs ve. Jemison, 12 Ala. 820. 

4, The first charge to the jury was erroneous for several 
reasons. In the first place, it was an invasion of the prov- 
ince of the jury, because there was a conflict in the evi- 
denee.—Allman ec. Gann, 29 Ala. 240; reeman v. Seur- 
lock, 27 Ala. 407. In the next place, the plaintiff was not 
entitled to recover at all, because he was not the party 
really interested ; having bought one half of the land for 
his mother, and having sold the other half to Hugely. In 
the next place, if the plaintiff was entitled to recover at 
all, the charge asserted an erroneous measure of damages. 


Whitesides v. Jennings, 19 Ala. 784. 


Gunn & Srrance, contra—1. The complaint alleges 
faets which dispense with the necessity of averring an evic- 
tion and the tender of a deed.—Johnson v. Collins, 17 Ala. 
318; Garnett v. Yoe, 17 Ala.74; Allen vo. Greene, 19 Ala. 34. 

2. The statute of limitations prescribed by the Code, 


(§ 21476,) does not govern the case, because only four years 


intervened between the adoption of the Code and the com-. 


mencement of the suit—Henry v. Thorpe, 14 Ala. 103; 
Rawls v. Kennedy, 23 Ala. 420. The act of 1802 (Clay’s 
Digest, 327, § 81) does not include penal bonds conditioned 
for any thing else than the payment of money.— Williams 
v. Taibot, 16 Tex. 1; 7 Johns. Ch. 5563 1 Saunders, 38 ; 
17 Johns. 165 ; 33 Penn. St. R. 4353; 2 Martin’s La. (N. 
S.) 545; 4 Texas, 159; 16 Arkansas, 122; 21 Barbour, 
351. 

3. If the statute of limitations be applicable to the case, 
the repeated promises of the intestate would prevent its 
operation.—Lvans v. Carey, 29 Ala. 99; 30 Vermont, 262 ; 
14 Geo. 6613; 8S Rich. (S. C.) 113. 

4. The admissions of the defendant and her intestate, 
having been acted upon by the plaintiff, were not only com- 
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petent -evider nee, but might amount to an estoppel.—Gar- 
vett rv. Garreit, 27 Ala. 6513; Gwynn v. Hamilton, 29 Ala. 
232. 

§. The deed to Hugely could have nething te do with 
the case, because the land conveyed by it was not the land 
mentioned tn the bond; and beeause, if the land had been 
the same, the grantor had no title to it. 


A. J. WALKER, C. J.—The declaration was not objec- 
Nonable, for the sai of an averment of the tender of a 
deed to be executed by the defendant’s intestate ; because 
it shows that the vendor had no title, and also that he re- 
fused to make a title, when requested, for the reason that 
he had none. The law does not’ require the useless cere- 
mony of the preparation and tender of a deed under such 
circumstances.—Johnson v. Collins, 17 Ala. 318; Garnett 

. Yoe, ib. 74. The plaintiff had a right of action as soon 
as the condition of the bond was broken by a failure to 
convey ; it was not necessary that there should have been 
an eviction of the plaintiff before the action was brought ; 
and, of course, an averment of such eviction in the decla- 
ration was not indispensable. Having thus found the only 
two obiections to the declaration urged in this court to be 
unteuable, we decide that there was no error in overruling 
the demurrer to the declaration. 

2.1 The declarations of the defendant and her intestate 


wag 
conduced to show, both a refusal on the part of the de- 
elarants to make title, and an inability to do so; both of 


which were important facts in this case. For t that reason, 
and prebably for other reasons, those declarations were ad- 
missible evidence. 

[3.] The plaintiff’s cause of action accrued before the 
Code went into operation, and is subject to the statute of 
limitations existing before that time.—Pamphlet Acts of 
53-4, p. 71; Martin v. Martin, 35 Ala. 560. In the law 
existing at the time when the Code went into operation, 
there was no statute of limitations applicable to a suit upon 
a penal bond, conditioned for the discharge of a duty, and 

40 
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not for the payment of money. The act of 1802, which 








prescribes a limitation of sixteen years, includes only as- 
tions upon leases under seal, single or penal bills for the 
payment of money only, obligations with condition for the 
payment of money only, and awards under the seals of 
arbitrators for the payment of money only.—Clay’s Digest, 
327, § 81. A bond-conditioned, as is the one here in suit, 
to make a title to land, is obviously not a cause of action 
embraced within that statute. It resuits, that there was 
no error in any ruling of the court adversely to the defense 
of the statute of limitations. 

[4.] We think the court erred in excluding the deed 
offered in evidence. The purpose: ofits offer was to show 
the acceptance of an act asa comphanee, pro tanto, with 
the condition of the bond ; and we think it ought to have 
been admitted in evidence, in connection with proof of its 
being made at the request of the plaintiff, aad of its ae- 
ceptance by him, as a compliance with the condition of the 
bond pro tanto. It is true, parol evidence was not admis- 
sible, to show the mistake in the description of the land. 
Such evidence weuld only be admissible ina direct proceed- 
ing for the reformation of the deed. The deed offered in 
evidence contains a warranty of title, upon which the 
grantor would be responsible. Now the giving of this 
deed, with a covenant of warranty, although the grantor 
may have had-no title to the land described in it, was a 
yaluable consideratiow io support the plaintiff’s agreement 
to accept it as a complianee, pro tanto, with the condition 
of the bond, or as a satisfaction of ii pro tanto; and that 
agreement, being thus sustained by avalid consideration, 
must be upheld. If it were not, it would result that, 
while the defendant would: be denied the benefit of it in 
this suit, she might be held -responsible at the-suit of the 
third person, in whose favor the deed was made, for a 
breach of warranty. If the deed were reformed, the case 
would not be changed. The warranty in it would still be 
a valuable consideration for its acceptance as a partial satis- 
faction of the bond ; and it would be.-most unreasonable 
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that the deiendant should be deprived of the benefit of the 


partial satisfnetion, and still held under responsibility to a 


third person, upon the covenants of a deed given in con- 


sideration of the agreement that it should be a partial com- 


pliauce with the bond. 


[5.] We do not think there is anything in the point that 


the suit is not in the name of the proper party plaintiff. 





Ww 








Reversed and remanded. 





STUBBS vs. BEENE’S ADMW’R. 
(SETTLEMENT OF INSOLVENT ESTATE—CONTEST AMONG CREDITORS. } 


Verianee in description ef claim.—When an attorney’s receipt fora 
note, placed in his hands for collection, is filed as a claim against his 
insolvent estate; and the accompanying aflidavit of the ereditor 
ates, that the attorney failed, through negligence, to present and 
file the note asa claim against the insolvent estate ef the deceasad 








nebter,—proof of the attorney’s admission that he had collected the 
money on the note, and of his promise to pay it, is not competent evi- 
deiice for the creditor. 
Duty and liability of atlorney.—An attorney, receiving a note for col- 
lection, is not bound to file it as a claim against the insolvent estate 
of the deceased debtor, and is not guilty of any negligence in failing 
to file it, when it appears that the debtor was living at the time the 
rote was put in his hands, and it is net shown that he had knowledge 
of the debtor's subsequent death. 

’ 


Suficicney of claim.—When an attorney’s receipt for a note, placed in 


his hands for collection, is filed asa claim against his insolvent estate 


its failure to speeify the amount of the note is no objection to the 


claim, provided the amount be shown by other proof. 


AprraL from the Probate Court of Dallas. 


In the matter of the estate of Benjamin Y. Beene, de- 
cased, which was declared insolvent by said probate court, 
and against which I. B. & T. Stubbs filed as a claim, 
within the time prescribed by law, a receipt signed by the 
intestate, in the following words: “ Received for collece - 
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tion, of Valentine Kirkpatrick, a note drawn by J. Gibson, 
in favor of I. B. & T. Stubbs, Dee. 1, 1853.” The accom- 
panying affidavit of I. B. Stubbs, attached to the receipt, 
stated, that the note on said Gibson was dated the 9th July, 
1853, and was for $130; that Gibson died, his estate was 
declared insolvent, and finally settled in December, 1855 ; 
“and that said Beene did not present said note to the ad- 
ministrator of said Gibson’s estate, nor did he file it in the 
probate court of Dallas county, but wholly neglected to de 
so; whereby deponent has lost the collection of said 
amount by the gross negligence of said Beene as attorney.” 
The administrator filed written objections to the allowance 
of the claim, “because the aflidavié is not sufficient, and 
there is no proof that the note could have been collected.” 
On the trial of the issue it appeared, “that Gibson, the 
maker of the note specified in the receipt, died im Dallas 
county, during the year 1854; that his estate was duly 
declared insolvent by said probate court, and settled in the 
early part ef the year 1856, paying the creditors a pro- 
rata dividend of fifty-two cents on the dollar; that said 
note was not presented by said Beene, nor was it allowed 
as a claim on the final settlement of said estate. It further 
appeared, by the evidence of one Lloyd, that, some time 
during the summer of 1856, he received said receipt from 
the plaintifis, who resided in the city of Montgomery, te 
be presented to said Beene ; that he did present the same, 
in order to receive the sum coming from said Gibson’s es- 
tate ; that Beene teld him, that he had collected the money, 
but was about leaving home, and would setile when he 
came back, and that said Beene did leave home, and after- 
wards died on the 29th August, 1856. After hearing the 
above evidence, and the arguments of counsel, the plaintiffs 
moved the court to allow their claim, or so uch thereof 
as could have been collected from said Gibson’s estate, if it 
had been presented. The court intimated the allowance of 
the claim; but, after the decision of the court was thus 
intimated, one of the administrater’s counsel, wlio was 
keeping an account of the claims allowed and rejected, 
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perceived that no amount was specified in the receipt, and 
thereupon moved the court to re-cousider its judgment, or 
intimation, as to the allowance of the claim. The plain- 
tiffs objected: to this, because the objection, if available at 
all, came too late ; but the court overruled their objection, 
and rejected their claim ; to which the plaintiffs excepted.” 
The rejection of the claim is now assigned as error. 


J. Q. Suirn, and J. T. Morean, for appellants. 

Avex. & Joun Wuire, contra. 

STONE, J.—The claim set up by appellants, against 
the estate of Mr. Beene, dees not rest on the averment of 
the Messrs. Stubbs, that intestate had colleeted their de- 
mand, and thereby rendered himself lable for its payment. 
The afiidavit of verification seeks to charge him for failing 
to file the claim againt the estate of Mr. Gibson, “ whereby 
deponent has lost the collection of said amount by the 
gross negligence of the said B. Y. Beene as attorney.” In 
this aspect of the case, we cannot regard the evidence of 
the witness Lloyd, who testified, that Mr. Beene admitted 
to him that he had collected the money, and promised to 
pay it. To receive such evidence, would violate the rule 
which requires that the proof shall correspond with the 
allegation, and would probably. inflict great wrong and 
oppression in the surprise to the administrator, to which 
such practice would almost certainly lead. 

[2.] The sunple question presented by the record is, 
was it the daty of Mr. Beene, an attorney-at-law, who re- 
ceived the claim fer collection by suit, to file such claim 
against the estate of the debter for allowance ; the debtor 
dying after the claim was received by the attorney, and 
there being uo evidence that the attorney knew, either that 
the debtor had died, or that his estate had been declared 
insolvent. It must be conceded, that an attorney-at-law, 
who receives a claim fer collection, in the absence of proof 


*o the contrary, will be presumed to have received it for 


selection by suit; and that, by the implied terms of such 
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contract, he is required to give his professional skill and 
attention to all the ordinary stages of the litigation.—See 
Mardis 0. Shackleford, 4 Ala. 493; also, Siecdes ¢, E’lmen- 
dorf, 3 Johns. 187. So, if any eross litigation bei instituted, 
which bears directly on the further progress of the suit 
under his control, it is possibly his duty to represent his 
sient ir such defensive cross Hitigation.—Dearborn v. Dear- 


aT 


born, 15 Muss. 3163 Siaallwood ce. Norton, 20 Maine, 87 
But those matiers which he outside of the regular newt 
professional attorneyship, sad whieh partake rather of the 
aaciee of agencies, rest ona different principle. While 
an attorney may lawinliy perform many of these agencies, 
he is not, in the cbsence of an express engagement to do 
sO, bound to perform them. They are not among the im- 
plied obligations he incurs, when he assumes the relation 


of attorney for snother.—Jlatter. of Dakin, 4 Wi, (N. ¥.) 


) yp (S FP a 2) Taw . ‘ « pf] 
42; Inre G. Chitiy, 2: Dowl. Pr. Cases, 421; Ollin co. Stet- 
. é _ : 1c) UW q sien bry 
SON, [2 M eC. 24 } . Leo: *9 iy Wend. 87. Mee, UisO, as t ) at~ 
ry ” } ) } ry r 
torney’s powers, lherfson o. Goldshy, 285 Ala. 7115 Vyeoff 
. bf iy 


v. bergen, Cox, (N.J.):214. To constitute a valid filine of 

claim against am insolvent estate, an atlidavit must be 
made, verifyiag the clan, “by the oath of the claimant, 
or some other person who knows the correetness of the 


Code, § 18473 Lay v. Clark, St Ala. wie Car- 





claim.” 
hart v. Ciark, tb. 396. This affidavit could not always 
be made by an attorney, for he might not have the requisite 
knowledee. We hold that, on the evidenee in this record, 
the present claim was not a: proper charge cent Mr. 
Beene’s estate. Whether,if it had been shown that Mr. 
Beene knew of the ceath of Mr. Gibson, it would net have 
been his duty to give notice to his client, who lived in an- 
other county, we need not ind do not decide. 

[3.] There was nothing in the objection, that Mr. 
Beene’s receipt failed to specify the amount of the note or 
Mr. Gibson, provided the proof showed the ameunt. 


Affirmed. 
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LACTION AGAINST SHERIFF, FOR MONEY HWAD AND RECEIVED. } 


}. She riff’s righ iloe MUINESSIONS Sor Cre cution of pro C88 7 rend roon its face, 


bf 


but issued on void judgment—A sheriff is not entitied, as geainst the 


defendant in exeeution, fo retain his conmaissions out of the preceeds 
of the sale of property under an execution reeular on its faee, but 
issued on a judement which is void on account « incompeteney 
of the presiding judge; although the statu ( : 24-1) yroteets 
him in the execution of such process. 


Appran from the Cireuit Court of Shelly 

Tried before the Hon. James B. Marvin. 

Tis action was brought by Jolkn B. Wilsou, against 
Henry J. Sawver, to recover the sum of sbout 3250, mohey 
retained by the defendant as his commiissious, as sheritl, on 


the sale of property under an executionageiust the plaintitf; 


and was commenced on the 13th Anquat 0. ‘The exe- 
cution was issued, on the 13th Alareh, i593, on a deeree ren- 
Jered by the probate court, on the fst Merch, 255s, im 
favor of Martha J. Wilson, against th wndig went into 
the hands of the defendant, as sire i tae county, and 


was by him levied on the plaiiti’s property 5 and the 
property was sold, under said exceut on, iu July, L5s, and 
brought about $8,500. The deerce of the probate court, 
on which said execution issued, was reversed by this court, 
at its June term, 1860, (before the commencement of the 
present sult,) and the cause remanded; the reversal being 
placed on the ground, that the decree was void on account 
of the incompetency, from inter st, of the probate judge 
before whom the proceedings were had:—See the case re- 
ported in 36 Ala. 655. All the facts of that case, as shown 
by the printed report, were in evidence, and were admitted 
to be there correctly stated; and it was agreed, that the 


report might be considered a part of the billof exceptions. 
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It y was further admitted, that said execution Was recular 
on its face in all respects.” This being all the evid.nee, 

the court instructed the jury, if they believed the evidence, 
to find for the defendant; to wiich charge the pluintil ex- 
cepted, and he now assigns the same as error. 


ALEx. & Jno. Wutre, for appellant. 
S. & J. T. Lerrer, contra. 


R. W. WALKER, J.—The question presented by this 
record is, whether a sheriff, who has sold ia rty under a 
fi. fa. regular on its face, but issued upon a judgment which 
was void, because the judge was incompetent to try the 


ease, (Code, § 560; Wilson » Wilson, 36 Ala. 655,) is en- . 


titled, as against the defendant in the execution, to retain 
his commissions out of the proceeds of the sale. 

The Code provides, that ‘whenever it nppesre that the 
process is regular on tts face, and is issued by the compe- 
tent authority, a sheriff, or other ministerial officer, is jus- 
tified in the execution of the same, whatever may be the 
defect in the proceeding on which it was issued.” — Code, 
$2284. This section was designed to give legislative sine- 
tion to the just and salutary rule, adopted by some courts 
independently of legislation, that ministerial officers are 
not responsible for executing any process regular ou its 
face, if the court from which it issues has general jurisdic- 
tion to award such process, although it had not jurisdiction 
See Rogers vr. Mulliner, 6 Wend. 





in that particular case. 
597; Lewis v. Palmer, ib. 367; Savacool uv. Broughton, 
5 Wend. 170; Coon v. Congden, 12 Wend. 495; People v. 
Cooper, 13 Wend. 379, 3843 Noble v. Holmes, 5 Hill, 194; 
People v. Warren, 5 Hill, 440; Watson v. Watson, 9 Conn. 
140 ; Jones v. Hughes, 5 Serg. & R. 2993 Forward v. Atarsh, 

Ala. 645, 648; Clarke v. May, 2 Gray, 410; 3 _ 
Ky. (C. & H. notes, ed. 1843,) pp. 990, 107-S—9, 107 

But the rule which justifies an officer, who acts ee 
process apparently regular, though really void, is one of 
protection merely. “Jt isa shield, but not asword, The 
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officer, when sued, may defend under sueh proce ; but 
he cannot build up a title upon it, which will “ae him 
to maintain actions against third persons.’— Horton v. Hen- 
dershott, | Will, 118; Sturbridge v. Winslow, 21 Pick. $3, 87. 

The execution in this case, though regular upon its face, 
was in fact veid, and, in the very nature of things, no right 
can arise out of it. The statute ite the sheriff from 
responsibility ; but it was not designed to reward or com- 
pensite him for executing such process. It would be most 
unjust, indeed, to take the property of a cirizen to pay for 
the execution of process against him which was issued 


without authority of law. The principle is a nants one, 


that “no right can be derived from an unlawful act, in favor 
of a sheriif who does the unlawful act ;” (Calor v. Wind- 
ham, 27 Ala. 2943) and henee we conclude, where the 


judgment is void, the sheriff is not entitled in ance 


for executing the fi. fa. issued upon it.—See Nowlin v. 


McCalley, 31 Ala. 682. 
Judgment reversed, and cause remanded. 


SMITH vs. JOWNSON. 
(PROCEEDING BEFORE PROBATE COURT FOR ASSIGNMENT OF DOWER. | 


1.- Validity ‘fl contract contravening policy of publie land-laiws.—A contract 
between A and B, by which it is agreed, that the former shall enter a 
tract of | oe under the graduation act of 1854, (10 USS. Statutes at 
Laree, 574,) in his own name, but for their joint use and benetit, and 
that the latter shall furnish the purchase-woiey,—being in coutraven- 
tion of the policy of that statute, as indicated by the alidavit re- 
quired of the party making the entry, is egal and void. 

2.. Specific performance of illegal contract.—A court of equity will not de- 
cree the specific execution of a contract which is iilegal and void, be- 
cause jn contravention of the policy of the public land-laws, alihough 


the party asking it is in possession of the land, and has made valua- 


ble improvements. 
3.. When probate court may assign dower.—In_ proceedings before the pro- 
bate conrt for an assigument of dower, (Code, §§ 1860-72,) it is no de- 
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Sa ERE 








63% “ALABAMA. 


Simith v. Johnson. 








fense to the application, that the lands in which dower is sought, and 
ef which the decedent died seized and possessed, are in the possession « 
of a third person, who claims an undivided half interest in them, un- 
ie av contract 7 tween lim and the decedent, by which it was agreed, 

t the latter should enter the Jands, under the graduation act of 
Je54, in his own name, but for their joint use and benefit, and with 
money furnished by the former; such contract being illegal and void, 
the person in possession is not an alienee of the decedent, and the fact 
that he has made vabuactie improvements on the land does not take 


1 


away the jurisdiction of the probate court. 
AprraL trom the Probate Court of Barbour. 


In the matter of the petition of Mrs. Anna KE. Smith, 
formerly the widow of Emanuel Johnson, deceased, for an 
assiguinent of her dower in the lands of her said deceased 
i ariaid. The decedent died on the abit February, 1856, 
and the petition was filed onthe 6th April, 1859. William 
W. Jolson, who was the administrator ne brother of the 
decedent, and who had possession of the lands in which 
dower was sought, contested the pet itoner’sr ight t to lower; 
eontendine that the decedent had aliened to him an undi- 
| fe 


~ 1} If 5a,4 . t 7) ha lande and th: har r i o 
vided bial: THCeCPeSt 1 Tie ballic Sy and that therefore tne pro- 


Date court had no jurisdiction to assign dower to the peti- 
7 


1° 1 1: Bae? i ee : at. 
tioner 3 and pleading the statute of limitations of three 
years. Ttappeared on the hearing of the petition, as the 


bill of exceptions shows, that the decedent entered the 
lands, ut the laud-office in Elba, at twenty-five cents per 
acre, uucer the act of congress approved August 4, 1854, 
Deine: salle d the “ graduation act ;” that the purchase- 
money, With which the entry was made, was furnished by 
the contestant; that the eutry was thus made,and the 


purchase-money thus furnished, in pursuance of a verbal 
contract between the decedent and the contestant, by which 


it was further agreed, that the entry was to enure to their 


vencfit,—eaeh party to liave one-half of the 
ent, after entering 


jeint use and 
land. It further appre ared, that the deced 
the laud, deposited the certificates of entry with Mrs. Sarah 
Jolson, who was the mother of himseli and the contest- 
ant, “ requesting her to keep them for himself and William 


until the lands should be divided, and stating, at the same 








casa Dees 
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time, that one -half of the lands be Jonge d to said William “te 
that he repeatedly afterwards disclaimed the siadtiakese own 
and admitted that oue-half of it belonged 





ership ol the land 
to the contestant 5 that he aud the contestant jointly occu- 
pied. cultivated, and improved the land, up to the tune of 


his death; that the contestant then coutinued in the pos- 
session, cultivated and improved the land, by clearing, 
erecting fences, &c., aud returned one-half of it in his in- 


ventory, as administrator of the decedent’s estate, as bee 


longing to said estate ; and that the land lad never been 
divided between them, nor etherwise disposed of Oi these 
facts, the probate dismissed the petition 5 and its judgment 
thereon, to which the petitioner excepted, is now assigned 


as error. 


J. Burorp, for appellant.——It is against publie poliey 


that lands should be entered, under the : graduation act, by 


f : ses eo spar] tl rr Oe : 
ne person for the use of another; and the party making 


the entry is required by the statute to make oath to the 
contrary.—Dunlop’s Digest U. 5. Laws, i442. The al- 
leged contract between the decedent and the contestant, 
being against publie policy, was illegal and void, and would 


not be specifically enforced by a court.of equity. —Dial ce. 


~ ) yy Cr 4s ode 4 
Hair, 18 rie. 798; divans o. Kittrell, 93° Ala. 449; Story 
- c ¢ FAC =e = Te He + eG \ ap 
on Contracts, Y) 542, 569, 581, G15; Story’s Equity, 


§5 751, 769. As the contestant had neither a legal title to 
the land, nor such an equitable interest as wis be en- 
forced in chancery, he cannot be considered an alience or 
purchaser from the decedent, within the contemplaticn of 


section 1369 of the Cede. 


Peau & Beiuock, contra.—If the contract between the 
decedent and the contestant, and the partial performence 
thereof, as disclosed by the evidenee, amounted to a valid 


} 


alienation of the land, the petition was properly disinissed, 


Ist, because the court had no jurisdiction ; and, 2d, be- 


eause the statute of limitations was a complete bar.— Code, 


$$ 1369, 13872; Session Acts 1857-8, p. 47; 23 Ala. 616. 
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The payment of the purchase-money, possession uuder the 
contract, the erection of valuable improverients, and the 
continued admission, by word and deed, of the contestant’s 
title, tuke the case out of the operation of the statute of 
frauds. The only question, then, is, whether the validity 
of the contract is affected by the graduation act, under 
which the entry was made. But, if the contract be void, 
as being contrary to the provisions or policy of that statute, 
then the entry also is void, and the petitioner has no title. 
The contestant has possession, and relies on the maxim, 
potior est conditio possidentis; and the petitioner cannot 
assail liis title, without at the same time destroying her 
own. 


A. J. WALKER, C. J.—All the objections made to the 
appellant’s petition, rest, as their basis, upon the ground 
that the appellee was a purchaser from the appellaut’s for- 
mer husband, of a moiety of the land in which dower is 
claimed. The purchase is claimed to have resulced from a 
contract made between the appellant’s deceased husband 
and the appellee, that the former should enter the land, 
under the actof congress entitled, “an act to graduate and 
reduce the price of the public lands to actual settlers and 
cultivators,” and that the appellee should furnish the en- 
trance-mnoney; which coutract was followed by an entry of 
the lane, in pursuance of it, with money supplied by the 
appellee, aud the subsequent joint oecupation and improve- 
ment by the deceased and the appellee. This contract, be- 
ing parol, was within the statute of frauds.—/lenly v. 
Brown, 1 St. 1443 Mizer v. Lock, 9 Ala. 269. From this 
it results, that the appellee could have acquired by the 
agreement, the payment of money according to its terms, 
and the subsequent improvement, a right to go into equity 
for the speciiic performance of the parol contract ; which 
right might be denominated an equitable title to the land, 
if, under the facts, a court of equity would have granted 
the specific performance. It follows, that, the entire ques- 


tion, whether any right to the land ever vested iu the ap- . 
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pellee, depends upon the sufficiency of his claim to specific 
performance in a court of equity. 

f1.] The third section of the graduation act of congress, 
above referred to, requires, as a preliminary to the entry of 
land under it, an affidavit ef the applicant, that he enters 
the same for his own use, and for the purpose of actual 
settlement and cultivation, or for the use of an adjoining 
farm or plantation owned or occupied by him ; aud that, 
together with the entry, he has not acquired, from the 
United ‘states, under the provisions of the act, more than 
three hundred and twenty acres, according to the estab- 
lished surveys.—10 U. S. Statutes at Large, 574. The 
agreement above set forth comes direetly within the inhibi- 
tion contaimed in the affidavit required, and would be ile- 
iples settled in Tennison v. 
Martin, (13 Ala. 21,) Hudson vu. Milner, (12 ib. 667,) and 
Dial v. fair, (18 Ala. 798.) 

[2.] Because the contract is illegal and void, a court of 


equity would not compel a specific 


gal and void, upon the princi 


performance of it, not- 
withstanding the party seeking the specific performance 
might be in possession.—Dial v. Hair, supra. Tt is a 
maxim, that in part delicto potior est conditio possidentis. 
Sut this maxim was never designed to infringe the princi- 
ple, that the courts will not aid in the enforeeinent of a 
contract violative of the law. In this case, the appellee 
seeks to set up an illegal contract, for the purpose ef show- 
ing an equality of fault in the making of such contract, in 
order that he may obtain the benefit of it. 

[3.] As there was no contract by which, cither in equity 
or at law, any right vested in the appellee, it cannot be said 
that there was any alienation by the deceased, or that the 
appellee was an alienee. . 

The cntire defense, upon which the appellant’s petition 
was resisted, is untenable; and therefore the decree of the 


court below is reversed, and the cause remanded. 
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DOUGLASS vs. MONTGOMERY & WEST POINT 
RAILROAD COMPANY. 


‘TION AGAINST RAILROAD COMPANY, AS COMMON CARRIEF, FOR NEG- 
LIGENCE. ] 


non-suit, with bill of exceptions, may be taken.—A nonsuit may be 
taken, with a bill of exceptions, (Code, § 2557,) in consequence of the 
ion of the phiintifi’s deposition, on motion, before the trial is 


1, Behe 


Whovess 
Suppress 


entered upon, 
2. Competency of plaintiff, in aclion against -common carricr, to prove come 
tenis and value of lost baggage—in an action against a railroad com- 
pany, as aeommeon carrier, to recover damages for the loss of a pas- 
senger’s bageage, the plaintiti may prove the contents and vuluie.of 
soci trunk by iis own oath. 


f 


i deposilion of party icy be taken.—When a party is competent to 


2 


testif in his own favor, his deposition may be-taken, as in case of 


Other wiinesses. 
AprraL from the Circuit Court of Montgomery. 
Tried before the Tlon.e 8S. D. TALE. 


Tuts action was brought by Jules Douglass, against the 
appeilee, as a common evitier, to recover dameges for the 
loss of tie plaintili’s baggage while traveling on the de- 
fendait’s railroad between Montgomery, Alabama, and 
Coltmiius, Georgia. When the cause was call ie for trial, 
as the bil of exceptions states, and the plaintiif had an+ 
nounced himself ready, the defendant submitte i 2 motion 
to suppress the plaintiff’s deposition, (which had been 

taken on interrogatories and cross-interrogatories,) on the 
grounds—* Ist, that there is ne law authorizing the taking 
of ihe deposition of a party plaintiff; and, 2d, that the 
plaintiff was not competent to testify in his own favor.” 
At the time of filing cross-interrogatories, the defendant 
had also objected to the taking of the deposition, “on the 
ground that the law does not authorize the plaintiff to be 
examined, to prove the correctness of his demand, in a suit 
against a corporation.” The plaintiff then showed to the 
court, that he resided in the city of Baltimore, Maryland 

















JUNE TERM, 1861. 659 


Donelass v. Montgomery & West Point Railroad Company. 


which was more than one hundred miles from Monteone 
ery, and that his deposition had been taken on that ac- 
count ; and stated, that he only proposed to read in evi- 
dence so much of his deposition as tended to prove the 
contents and value of his lost baggage, and to make out 
the rest of his case by evidence alinnde, The court sus- 
tained the defendant’s motion, and refused to allow the 
plaintiff to use any part of his deposition for any purpose. 
The plaintiff excepted to this ruling of the court, and, in 
consequence thereof, at the next term, took a nonsuit ; and 
he now assigns said ruling as error, and moves to set aside 
the nonsuit. 


W. A. Gunter, for appellant.—On ees of publie 

policy and necessity, the plaintiff} in an action against a 
common carrier for negligence, may prove the nein 
value of his lost baggage by his own oath, after establish- 
ing the delivery and loss by other competent testimony. 
1 Green), Ev. §§ 82, 348; Hermiun uv. Driniaater, 1 Greent. 
tep. 27 5 Clarke v. Spence, 10 Watts, 335; Gilmore w. 
Bowden, 3 Fairf. (Me.) 4125; 1 Yeates, 54; 2 Watts & Ser. 
3693; 3 Barr, 4513 10 Barr, 455 Story on Bailmenis, 
§ 454, note 4; 2 Smith’s Leading Cases, (II. & W.’s 
Notes,) 131. 

2. If the plaintiff, being present, was competent to tes 
tify for himself, his deposition might be taken as in case of 
any other witness—J/oore v. Hatjicld, 3 Ala. 442 


GOLDTHWAITE, Rice & SEMPLE, contva.—1. Section 2357 
of the Code authorizes a nonsuit, with a bill of exceptions, 
only ft: deeisions made “on the trial of a cause ;” that 
is, aft-r vie trial has begun. That this statute is to be 
strict!y construed, see Palmer v. Bice, 28 Ala. 430. In 
this exse, the motion to suppress the deposition was made, 
as the statute (Code; § 2328) requires it-should be made, 
“before entering on the trial ;” and the nonsuit was taken 
at. the 2: xt term. 


"| 


2. ‘Toe plaintiff was sot competent to testify in his own ; 





SORE 
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favor.—L Greenl. Ev. (rth ed.) § 348, note 4; Snow v. 
Lastern lailroad Co., 12 Metcalf, 44. 

3. If he was competent, there is no statute authonzing 
his deposition to be taken. Seetion 2318 of the Code ap- 
plies only to eitnesses, and does not include parties. 


STONE, J.—It is urged by appellee that, inasmuch as 
the decision of the circuit court, which is sought to be re- 
viewed, was pronounced on a motion made and heard be- 
fore the trial was entered upon, the case is ae within the 
provisions of section 2357 of the Code, which applies only 
to decisions of the court made on the trial of acause. The 
argument is not defensible. Seetion 2352 of the Code con- 
fers the power of reserving, by bill of pas Hig “any 
charge, opinion, or decision of the court, which would not 
otherwise appear of record.” Yet this section contains 
almost the identical words which are found in seetion 2357. 
Its language is, Either of the parties in any civil case, 
during the trial of the cause, may reserve by bill of excep- 
tions,” &e. Ii we were to confine the operation of section 
2357 to decisions pronounced on the final trial, by the 
same rule we would be required to limit the operation of 
section 2353 to charges, opinions, and decisions, made du- 
ring the trial in chief. Yet it is the universal practice, 
sanctioned by repeated decisions of this court, to reserve 
by bill of exceptions questions arising on decisions pro- 
nounced i in the preparatory stages of the suit, provided 
those decisions bear on the final result ; and questions thus 
reserved are reviewed in this court.—Shepherd & Gordon 
v. Spriggs, 29 Ala. 673: Peavey v. Burket, 35 Ala. 141. 
We place the same construction on each cited section of 
the Code, aud hold that we will consider of the question. 

[2.] The main question in this cause has net belore been 
considered in this court. We confess that, whatever rule 
we may declare, we perceive probable hardship and injus- 
tice in its ap plication. Corrupt men may pervert t!i« priv- 
ilege of being witnesses in their own causes, to tclr per- 
sonal profit; while, on the other hand, to devy to a party 
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the right of testifying ina case like the present, 1s almost 
the equivalent of withholding from the traveling publie all 
remedy for losses of thelr baggage. As we said on a 
former oceasion, the “result of the 3 introduction of steam- 
boats and railroads is, that common earrieis have, to a 
great extent, taken exclusive a of the public thor. 


ce 


Ps he svavtveny 8? rs cc y nny > 4 i 
oughfares of the country.”—Stlecle &. Burgess e. Townsend, 


at the last term. So, we may add, samen railroads and steain- 
bouts have almost a monopoly of the publie travel on thei 

respective routes. The traveler _ under a moral necessity 
to xecept the ear, or the boat’s cabin: and it is part and 
parcel of that necessiiy that he shall submit his valuables 
to the care and control of the cinployees ol such 
lines of conveyanee. To require of a traveler, whose ~~ 
has been lost while in transit on a railroad, that, the 


cae oo 


Rion S 


loss being established by other testimony, he shall also 
prove by disinterested witnesses each article of his ward- 
robe and its value, is simply to declare railroads cannot be 
held accountable for their faults and breaches of eontract, 
because of a defect iv the law. 

We are aware that, in the ease ef Snow ev. astern Rail- 
road Co. (12 Mete. 44,) the supreme court of Massachu- 
setts, 2 a case like the present, excluded the evidence of 
the plaintiff; holding, that the rule only applied where the 
defendant, or the employees of the defendant, had been 
convicted by other evidence of an act of spoltation, or of 
felony. But the authorities explode this distinction. Ina 
case against a common carrier before Montague, B., “a 


- 


oO 


guestien arose about the things in a box; and he deelared, 
thatthis was one of those cases where the party himself 
might bea witness, propter necessitate rei. For every one 
did net show what he put in his box.’—12 Viner’s Abr. 
24, pl. 34. Mr.Greenleaf says: “ Such evidence is admit- 
ted, not solely on the ground of the just odium entertained, 
both in equity and at law, against spoliation, but also be- 
sause, from the necessity of the case and the nature of the 
subject, no proof can otherwise be expected ; it not being 
usual even for the most prudent persons, in such cases, te 
41 
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exhibit the contents of their trunks to strangers, or to pro~ 
vide other evidence of their value. For, where the law 
ean have no force but by the evidence of the person in in- 
terest, there the rules of the common law, respecting evi- 
dence in general, are presumed to be laid aside; or rather, 
the subordinate are silenced by the mest transeendent and 
universal rule, that in all cases that evidence is good, than 
which the nature of the subject presumes none better to be 
attainable.’—1 Green! Ev. § 848, and authorities cited, 
See, also, Cow. & Hill’s Notes to Phil. Ev. (3d ed.) vol. 1 
of Notes, 56-7 3 and authorities on appellant’s brief. We 
hold, that the plaintiif was a competent witness, to testify 
of ihe contents of his trunk, and the values of the several 
articles, 

[3.] Having ascertained that the plaintiff was a eompe- 
tent witness to testify in his own behalf, to the extent to 
which his testimony was ofiered, the right existed to take 
his testimony by deposition, as in case of other witnesses 


A} 1. 
4.42. 


Code, § 2318 3 Moore v. Tuijicld, 3 Ala. 
Judginent of the circuit court reversed, nonsuit set aside, 


aud cause remanded. 





TAYLOR vs. STRICKLAND. 
[ACTION ON PROMISSORY NOTE, BY ASSIGNEE AGAINST MAKER. j 


t. General objection to deposition.—A. separate objection to “each sentence 
of each deposition,” is nothing more than a general objection to each 
deposition ; and if each deposition contains some legal evidence, such 


objection may be overruled entirely. 

2, Mistake in payce’s name i vete.—When a promissory note is, by mis- 
take, made payable to Aaron Forney, instead of Aaron Fermby, the 
latter may sue upon it in his own name, alleging that it was made 
payable to him by the name therein inserted, and may prove on the 
trial, by parol evidence, that he was the person intended; and hiv. 
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assignee may sue in like manner, making the same averments and 
proof. (Overruling Gayle v. Hudsen, 10 Ala. 116.) 


ApprEaL from the Cireuit Court of Randolph. 
Tried before the Hon. James DB. Marri. 


Tris action was brought by Wilson Strickland, against 
Jesse R. Taylor; and was founded on a promissury note, 
of which the following is a copy : 

“On or before the Ist of January, 1858, I, as trustee 
for Mary Ann Taylor aud Eliza Ann Tayler, promise to 


pay Aaron Formey, or bearer, four hundred dollars, being 


balance of purchase-money for land near Rock Mills, in 
Nando!lph county, Alabama, value received, September 20, 
1856.” 

(Signed) “Jesse R. Tayror.” 


The amended complaint contained two counts ; the first 
describing the note as payable to Aaron Formby, and 
aiieging that it was the property of the plaintiff; and the 
second averring, that it was made payable to Aaron Formby, 
by the name of Aaron Formey. The defendant demurred 
to the amended complaint, “on the gronnd that the note 
therein specified cannot be sued on, wnd a recovery had 
‘hereon in a ceurt of law, before seid note is reformed in 6 


court of chancery’; and lis demurrer being overruled, he 
pleaded the general issue, with leave to give any special 
“miatter in evidence. 

On the trial, as the bill of exceptians shows, when the 
plaintiff offered to read to the jury the note above copied, 
the court excluded it on deYendant’s motion. The plaintif 
then offered said note in connection with the depositions of 
several witnesses, who testified, in substance, to a sale of 
land by Aaron Formby to the defendant, and the execution 
of a note for $400 by the latter, fora part of the purchase- 
money. The defendant “ objected separately to the depo- 
sitions of each ot said witnesses, and also objected sepa- 
rately to each sentence of cach deposition, and-also objected - 
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separate ly to the re ading of said note as evidence.” The 

court overruled each of these objections, and allowed the 
note and depositious to be read to the jury ; and the de- 
fendant excepted. 

The court charged the jury, “that, if the note sued on 
was made by the defendant, payable to Aaron Formby, by 
the name and style of Aaron Formey, and delivered to him, 
then the plaintiff was entitled to recover ; and that, in de- 
termining whether said note was made payable to Aaron 
Formby, by the name of Aaren Fermey, they might look 
to any evidence showing a sale of Jznd by said Aaron 
Formby to said defendant, at the time 
if there was any such evidence before them.” The de- 


said note was given, 


fendant excepted to this charge, and requested the court to 
instruet the jury, that they could not find for the plaintiff, 
wliliough they might beheve all the evidence in the cause, 
ind although they might believe that the name of Aaron 
Formey was inserted in the note by sap a instead of 
4a 
defendant excepted to their refusal. 

The several rulings of the eourt on the pleadings and 
the charges given, and the refusal of the charges 


Aaron Formby. The court refused these charges, and the 


evidence 
asked, are now assigned as error. 


Heriin & Sistem for appellant, cited Gayle v. Hudson, 
10 Ala. 116; Mins ce. Flournoy, 17 Ala. 8363 Mins v. Shor- 
ter’s Adm’r, 18 an 6555 1 -Story’s Equity Jur. §§ 164-5. 
J. FALKNER, contra. 


% W. WALKER, J.—The objection “ to each sentence 
of each deposition” was nothing more than a general ob- 
jection to each deposition ; and as each deposition con- 
tained some legal evidence, the objections were properly 
overruled.—J/ilton v. Rowland, 11° Ala. 7323 Donnell v. 
Jones, 13 Ala. 490. 

2.) It is well settled, that though a promissory note, 
or bill of exchange, be drawn payable to a person in a 
wrong name, the error will not affect his title, nor destroy 
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his right to transfer the paper. And if a note be made to 
a person by a wrong naine, the payee may sue upon it in 
his right name, alleging that the note was made payable to 
him by the name therein inserted; and he may show by evi- 
dence on the trial that he was the person intended. In 
like manner, where the suit is by an endorsee or transferree 
of a note purporting to be payable to Aaron Jormey, and 
the complaint avers a promise to pay Aaron Formby, by the 
name of Aaron Lrormey, the plaintiff may show by evi- 
dence that Aaron Fermby was the person really meant.— 
Willis v. Barrett, 2 Starkie’s R. 29; Moller v. Lambert, 
2 Campb. 548; Leaphardt v. Sloan, 5. Blackf. 278; Med- 
way Co.v. Adams, 10 Mass. 360; Sterry v. Robinson, 1 Day’s 
R. 113. New York Af. Soc. v.. Varick, 13 Johns. 38; Pat- 
terson v. Graves, 5 Black{. 593; Jester e. flopper, S ng. 
43; Leonard v. Nelson, 2 Cr. & M.5895; Byles on Bills, m. 
p. 60; Chitty on Bills, (Am. ed. 1854, by Perkins,) m. pp. 
154, 561, 566, 625 ; Edward ov Bills, 251,.685 3 1 Starkie’s 
Ey. 472; Angell Corp. § 234. See, also, May v. Hewitt, 
33 Ala. 166; Alabama Coal Co. v. Brainard, 35 Ala. 476. 
It follows, that there was no error in the several rulings of 
the court here complained of. 

We will not now inquire whether the decision which was 
made in Gayle v. Hudson, (10 Ala. 116,) is consistent with 
the rule we have just laid down. Unless there is some 
thing in the nature of the instrument there sued on, the 
state of the pleadings, or the other facts disclosed, which 
distingnishes that case from this, and renders inapplicable 
the rule above declared, that decision cannot be sustained 
as a correct exposition of the Jaw. 

Judgment aflirmed. 
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JONES vs. JONES’ EXECUTOR. 


4 [BILL IN EQUITY BY EXECUTOR, FOR CONSTRUCTION OF WILL, AND SET: 


TLEMENT OF ESTATE. | 


1. Lapsed legacies; statutory previsions.—Under section 1605 of the Code, 
a legacy or devise to a child, or other descendant of the testator, who 
dies before the testator, leaving children or other descendants who 
survive the testator, dees not lapse, and does not vest in the adminis: 
trator of the deceased legatee or devisee, but passes directly te his 


children or other descendants, in the same proportions as if they took 


as his heirs-at-law or distributees; and his widow takes no interest & 
in it. : 
¥. Emancipation act of 1860 not retroactive—The act of February 25, 
1860, “toamend the Jaw in relation to the emancipation ef slives,” Fe 


(Session Acts 1859-60, p. 28,) does not atiect wills which had been ad: 
mitted to probate before its passage. 


ApreEaL from the Chancery Ceurt of Dallas. 
Heard before the Hon. James B. Cuark. 


Tie bill in this case was filed by the exeeutor of the 
last will and testament of Edward S. Jones, deceased, 
against the widow, devisees, and legatees of said testator, 
and the widow, children, and personal representatives of 
Richard Jones, deceased 3 and sought a judicial eonstruc- 
tion of the testator’s will, and a settlement of lis estate. 
The testator died in Dallas county, where he resided, in 
December, 1858. By his will, which was exeeuted in 


March, 1858, and admitted to probate in December, 1858, 





said testator devised and bequeathed the greater part of 


his estate, both real and personal, to his only son, Richard 





Jones ; and made provision for the emancipation of several 
slaves, directing their removal to a non-slaveholding State, 
and the payment of a pecuniary legacy to each of thein. 
Riehard Jones died, intestate, a few weeks before the tes- 
tator, leaving a widow and two infant children as his heirs- 
at-law and distributees. The testator’s widow dissented 


from his will; and her share of the estate was allotted to 
her in this suit, without objection from any vof the other 
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parties. The chancellor held, that the legacy and devise 
to Richard Jones, under section 1605 «f the Code, did not 
Japse by his death before the testator, and did not pass 
directly to his children, but vested in his administrator, te 
be administered and distributed by him under the statute 
regulating the distribution of intestates’ estates ; and this 
part of the chancellor’s-decree is here assigned as error by 
the children. 


KE. W. Perrvs, for the appellants.—Section 1605 of the 
Code was designed to promote equality in the distribution 
of estates. The evil to be remedied was, that where a tes- 
tator directed his property to be divided equally between 
his two children, the kuwv would carry the direction inte 
effect, if both the children survived him; but, if one of 
the children died before the testator, the surviving child 
would take three-fourths of the whole estate, (that is, one- 
half under the vill, and one-fourth under the statute of 
distribution,) while the descendants of the deceased child 
would take only the remaining fourth. But it was no part 
of the object of the statute to provide for the widow or 
creditors ef the deceased legatee: fur their existence, in 
the absence of children or other descendants, dees not pre- 


c 


vent the lapse ‘ef the legacy. The statute expressly de- 


clares, that the legaey “vests in such child,” &e3 and the 
last clause was simply intended to show the proportion in 
which the several children should take. To make it vest 
in the administrator, would subject it to the elaims of the 
widow and creditors, and would contravene the express 
words of the statute. For decisions upon similar statutes, 
see Isher vo. Hill, 7 Mass. 86; Yeates v. Gill, 9. Monroe, 
203; Newbold ce. Pritchett, 2 Wharton, 463 Scherffelin t. 
Keesler, 5 Rawle, 115.) The Enelish statute, on which are 
based the cases cited by the chancellor, declares that the 
legacy “shall take effect as if” the legatee had died imme- 


diately after the testator —2 Jarman on Wills, 633. 


Jno. T. Morean, contra, cited Johnson v. Johnson, 3 Ware, 
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; In re Jfoore, 10 Hare, 1783 Griffiths c. Gale, 12 Sim. 





or ‘ 


3543 13 Jurist, 421; 18 Law Journal, 361. 





A. J. WALKER, C. J.—We have attentively considered 
the learned aud able opinion pronounced. by the chancellor; 
! but it has failed to convince us of the correctness of the 
conclusion attained by him. We regard section 1605 of 
the Code as forbidding the lapse of a devise or legacy, be- 
cause the legatee or devisee, being a descendant of the tes- 
tator, died before the testator, if such legatee or devisce 
left a descendant. We further regard it as substituting the 
descendants of the legatee er devisee, for such legatee or 
devisee, to the right of receiving the legacy or devise ; and 
providing for an apportionment among such deseendants, 
of the property bequeathed, in a manner conformable to 
the law which would have governed, if the devisee or leg- 
atee had survived the testater, and dted intestate. That 
section of the Code is in the following words: “When 
any estate, real or personal, is devised or bequeathed to a 
child, or other descendants of the testator, and such lega- 
tee or devisee dies in the life-time of the testator, leaving 4 
child or other descendants surviving such testator, suck 
legacy does not lapse, but vests im sueh child or other de- 
scendant, as if such devisee or other legatee had survived 


the testator and died intestate.’ 


No importance can be 
attached to the want of the word “devise,” in conjunction 
in that part of the section which 


> The context 


with the word “leeacy,” 





declares that “such legacy does not lapse.’ 
supplies that word, and the seetion must be construed as if 
the reading of it were, “such legacy or devise does not 
lapse,” &e. We, therefore, can make no distinction, in the 
operation of the statute, between devises and legacies. 

If the statute had stopped with the announcement that 





the legacy or devise should not lapse, it would probably 
have followed, that the subject of the devise or legacy 
would have passed as by descent from the devisee, or gone 
into administration as part of the personal estate of the 


deceased legatee. If the statute, not stopping with the 
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mere prohibition of the |: apse, had then procee ded to de- 
clare that the devise or legacy should take effect as if the 
death of the legatee or devisee had happened immediately 
after the death cf the testator, it would have been plain 
that the descendants of the devisee or legatee could only 
take as heirs or distributees under such devisee or legatee. 
With that feature, the statute would indieate a purpose to 
make the operation and efiect of the bequest precisely 
what they would have been if the devisee had survived the 
testator. Prohibiting the lapse, and including that feature 
as to the effect of the devise, and omitting what follows 
after the prohibition of the lapse, our statute would lave 
been, so far as it pertains to the question in hand, identie 
eal with the 33d section of the Itnelish statute of 1 Vie. 
eh. 26, under which it has even been held, that property 
bequeathed to a child, who died before the testator, would 
be transmitted by the will of the deceased child.—t Jar. 
on Wills, (marg.) 311, 312; 2 cb. (m.) 7265 Johnson ov. 
Johison, 5 Wave, 157. Our statute departs from the tenor 
of the English statute, where the py prohibiting the 
lapse ends. It omits the emphatic declaration of the Enug- 
lish statute, as to the manner in which the devise or legacy 
shall take effect ; but, in the place of it, says, that the leg- 
acy or devise shall vest in the descendants left by the legar 
tee or devisce, as if such devisce or legatee had survived 
the testator and died intestate. This varianee from the 
language, and departure from the tenor of the English stat- 
ute, forbid that we should take the construction of it as 
our guide. The legacy or devise, under our statute, must 
vest in the descendants of the devisee or legatee, and it 
must vest as if the devisee or legutee had survived the tes- 
tator, and died intestate. The legacy or devise must vest 
in the persons named, and it must vest as if the specified 
contingency had occurred. Can we find an harmonious 
effect for both these requirements of the statute? We do 
not accomplish that object, if we make the descendants of 
the legatee or devisee take under such legatee or devisee 
as heirs or distributees, If the descendants so take the per- . 
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sonal property, : a legaey would hot vest “at all in the «e- 





scendants of the legatee, but wou! dy vest in his adi uistrae 
tor, for the purposes of the administration, and the descctde 
ants would only receive any residium, whieh, upon the 
settlement of the administration, wiehi be tor distribution. 
Teese «. Harris, 27 Ala. 301.) The Jaw wouid cast the ; 


, 


title upon the adiministrator 5; and thus the legaey would, 





in fact, vest in the administrator, in contravention of the 
express command of the statute that it should vest in the 
descendants of the legatee; and if the estate should be in- 
solvent, the descendant would be denied even a remote 
benefit from property which the law declares shall be vested 
In him. It is apparent that such a view of the law would 
impair the toree of one of its features, and in some cases 
utterly destroy the effect of that feature. On the other 
hand, we think the words, “as if such devisee or legatce 
had survived the testator, aud died intestate,” havewn etlice 


assigned them perfectly cousistent with their import, we 





understand them as laying down a rule fer dividi.g the 


property among the descendants. It vests in them as if # 
the devisee or legatee had died, intestate, after the testator 5 q 


that is, it vests in them in such shares or proportions as 
the property had come to them as heirs and distribukees of 
the legatee or devisee. This construction of the statute, 
doing violoice to none of its words, allows an harniouions 
operation to all its parts. For these reasons, we adopt it, 


and decide. that the ehildren of Richard Jones must, as de- 


agg me een a eae CY OI OT ACC 


Visees or lear laog sof the testator, Take the property, real 


BS 
be «| to sald Rie hard, to th: eC eCXCIUSION 


anil persouitl, bequest] 
of Richard’s widow and administrator. Our conclusion i 
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this case is also sustained by the 
tue kv decisions in reference to a somewhat similar statute, 
eo. fected on the brief of the appellaut’s counsel, 2 scend- 
ant, in the statute which we have been construing, ean not 
be understood to include the widow of the legatee or de- 
visee. The uetural sicnifiention of the word is not broad 
evongh to embrace the widow, and there is nothing in the 
coutext to foree upon the word a meaning differing from its 


notural import. 
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[2.] The act of 25th February, 1860, entitled “an aet 
to wmend the law in relation to the emancipation of slaves,” 





does not affect the bequest in the will of Edward S. Jones, 
i relation to the emancipation of slaves.—Acts 1859-60, 
p- 2s. That will became effectual, at least, upon its ad- 
mission to probate ; aud as it was adinitred to probate be- 
fore the passage of the act above named, it is expressly 
saved from the operation of that act by the 5th section. 
Talis Heirs co. Halls Laecutors, at this term. 

We do not notice in this opinion any other question 
raised by the assigiments of error, because no other ques: 
tion has been presented by the counsel, either in eral argu- 
ment, or in the briets. 

Reversed and remanded. 


Toh ept > TT 
McGEHEE vs. RUMP. 
ACTION FOR BREACIL OF WARRANTY OF SOUNDNESS OF SLAVE. | 


1. Admissibility ef parol evidence ie affect bill of sale.—If the parties toa 


coutract, for the sale or exchange of two slaves, reciprocally execute 


to ench other bills of sale, which show on their faee that the transae’ 
tion was asales and an action is afierwards brought on one of these 


bills of sale, to recover damaves fora bteach of the warranty of sound- 


ness contained therein,—paroi evidence is adinissible, to show that the 
contract Was in fact an exchange, and not asnale. 

2 Diference between sale and exchange 3 vaéiclity of sale of slare by unlicensed 
neqro-lrader-—A coutract for the exchange of two slavery, of unequal 
vides, is not converted into a sale, by the payment of a stun of noney 


sas the 





for the difference of value, and the insertion of a money vi 
consideration in the bill of sale; and on the ether hand, if the trans- 
action was really a sale of one of the slaves, which was void by statute, 
(Code, §§ 399, 400,) because the vendor was an unlicensed negro-trader, 
the acceptance of another slave, in part payment of the price, could 


neither change the nature of the contract, nor render it valid. 


APPEAL from the Cireuit Court of Macon. 
Tried before the Hon. Nar. Cook. 
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Tius action was brought by Allen C. MeGehee, against 
James Rump, to recover damages for a breach of warranty 
of the soundness of a slave named Myra, alleged to have 
been sold by defendant to plaintiff on the 29th January, 
1854. No pleas appear in the record. On the trial, as the 
biil of exceptions shows, the plaintiff read in evidence, 
after proving its execution, the bill of sale executed to him 
by the defendant, (which is copied in the opinion of the 
\ 


court,) aud then adduced evidence tending to show the 


unsoundness of the slave at the time of the sale. The 
defendant then read in evidence, atter proof. of its execu- 
tion, 2 bill of sale exeeuted to him by the plaintiff for a 
slave named Viney, (which is also copied in the opinion of 
the court,) and proved by one Foster, who was a subscrib- 
ing witness to both bills of sale, “that they were both 
signed and delivered on the same day, and at the same time ; 
that he (witness) understood from both parties, at the time, 
that they had swapped negro girls, and that the defendant 


plaintiff some $200 difference between the girls.” 


} 
4 
’ 
4 


1? 
gave the 
“Tt was ¢ 


trade, was a negro-trader, residing in Columbus, Georgia, 


dinitted, that the plaintiff} af the time of said 


and had not taken out a license to sell said girl Viney. 
This was all the evidence upon the matter, as to whether 
said trade was a sale or an exchange of slaves. The court 
thereupon charged the jury, that if said bills of sale were 
executed at the same time, and were in fact parts of the 
same transaction, and constituted the transaction, then the 
contract between the parties was a sale, and not an ex- 
change of slaves; and that the plaintiff could not, by parel 
evidence, explain or contradict the bills of sale, so as to 
show that the. transaction evidenced by them was an ex- 
change.” To this charge the plaintiff excepted, and he 
now assigus the same as error. 


Crorron & Ligon, for appellant, contended—ist, that 
the transaction between the parties, as evidenced by the 


bills of sale alone, was an exchange, and not a sale of 
slaves; and, 2d, that if the bills of sale showed the.con-. 
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tract to be a sale, parol evidenee was cages to show 
? 





that it was in fact an exchange; citing the following au- 
thorities: Strong c. Gregory, 19 Ala. 1463 LLamner v. Smith, 
22 Ala. - sas Saunders v. Saunders, 20 Ala. 710; Pollara 


o. Maddox, 28 Ala. 3213; Eeckles @ Brown v. Carter, 26 Ala. 
563. 


GOLDTHWAITE, RICE & SEMPLE, contra, cited Gunter oe. 
Leckey, 30 Ala. 5913 Ridgeway v. Bowman, 7 Cushing, 268 5 
Small v. Quincey, 4 Greenl. 497; Bradford v. Bush, 15 Ala. 


, nd 


32 y West v. Kelly, 19 Ala. 853; Bishop vo. Hampton, 


MQ) « Rayayd oo Roaleanl T . ART FD 05 yi), 
19 ive > PIAYUTU Us sO, 1 Johns. 4673 2) aeTEA CEL) 
» Ranere. 17 Mee 91° Rrnoke a WMorlth; Seay J 
Ct. pa 17 Mass. 571] 3 Brooks v. Matt ve, 4 stew. & BP. 


> i ary . Wrap A}. - ° Y aaa 4 aaa 
96; Paysante. Ware, 1 Aia. 160; Lair v. Lasrouse, 


10 Ala. 5483; Spann v. Cole, 13 Ala. 537. 


STONE, J.—This record presents but a single que a 
The plaintiff was a negro-trader, living i ‘the State of 
Georgia. He instituted suit to recover of defendan arin 


eges for a breach of warrauty of soundness of a slave 


named Myra. The defendani’s bill of sale ’ as follows: 


*¢ Reeeived from Allen C. McGehee six hundred dollars, for 


negro girl Myra, twelve years old. The right and title of 
the said girl I] do warrant aud defend against the claims of 
all persons whomsoever, and warrant sound and healthy, 
both in body and mind ; as witness,” &e. Cotempor — 
with the execution of this bill of sale by defendant, the 
plaintiff executed to him a bill of sale, as follows: “ Re- 
ceived from James Rump a negro girl by the name of Myra, 
in part payment, and two hundred dollars in money, full 
payment for a negro girl Viney, thirteen years old. The 
right and title of ‘the said slave we do warrant and defend 


against the claims of all persons whosoever, and warrant 


sound and healthy, both in body and mind ; as witness,” 


‘Se. Both bills of sale were under seal. The trade 


made in Macon county, Alabama; and the plaintiff had 
obtained no license to sell, or to offer said slave for sale. 
The defense relied on if ‘the court below was, that the bill 
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of sale on which the action was founded was executed in 
the purchase of the slave Viney; and that the sale by 
mlaintifl was void as to him, the seller, under section 400 
of the Code—See Gunter e. Leckey, 30 Ala. 591. In 
avoidanee ef this defense, the plaiatiff offered parol proof, 
tending to show that the real transaction between the par- 
ties wasan exchange of slaves, and not a sale. The ruling 
of the circuit court excluded this evidence froin the jury, 
aud this presents the sole question for our consideration. 
There are few questions of evidence on which more has 
been said, than that which seeks te vary by parol the terms 
of a written contract ; and we may add, there are few legal 
questions ou Which there is a creater conflict ef the aue 
thorities, As early as 1823, Ch. J. Tilghman characterized 
the adjudiextious on this question as a wilderness of 
cases 3? nor has modern jurisprudence blazed a clear path 
throueh that wilderness. We will not attempt the task 
ourselves, further than may be rendered necessary by the 
waits of this case. 
There is no repugnaney of decision on the general propo- 
IH not be heard, ina eourt of 


} Vt Tt 7eyeur ] “Yr ed 1; } sal } hin 1 Be, fectneoe Ly . 
law, to vary, enlarge, or diminish the binding obligations 


Siiion, that parol proof sha 


of a written cortract, as between the parties. In suits on 
such written contracts, if there be no question of frand in 
the exceution of the Tustrument, the parties must stand or 
fall bv the evicence they have furnished of their own con- 
treet; and what the terms of that contraet are, is a ques 
tion of law for the court, and not a question of fact for the 
jury. But, when the question presented is not among the 
controlling or primary purposes of the writing, but con- 
cerns an incident, rather than the direct ebject and aim of 
the contract, less stringency ef rule has generally been en- 
foreed, Here commences the conflict of authorities, whieh, 
tor the welfare and repose of society, it were well to have 
reconciled. We think we are in safe bounds, when we 
assert that, in the advancing history of both England and 
the most of the States of America, we discover a disposi- 


‘ion inthe courts rather to relax the rule, than to make i 
more stringent. . 
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The decided weight of the modern authorities, as our 


after citations will show, 1s, 


that the consideration clause of 
a deed is open to the influence of parel proof, except for 
two purposes: first, if is not permissible fur a party to the 
deed to prove a different consideration, if sre 
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But both principle and authority, as we conceive, pro- 
claim a different rule, when the proof offered does not tend 
tu change the covenants, or to vary tle title conveyed by 
the deed, but simply to repel an inference to be drawn 
from some extrinsic facet. Such faet is broueht to the no- 
tive of the court by extrinsic »roof, in the absence of which, 
the deed would be amply operative as a contracé of bar- 
gain and sale. The parties, it drawing their contracts, 
are not presumed to have had in view these extrinsic facts ; 
and hence should not be concluded by apparent facts, which, 
in the absence of the extriusic fact, have the same legal 
significance as these whieh the party seeks to prove, 
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In speaking of the effect of recitals in deeds, Mr. Green- 
leaf, after enumerating several classes of i recitals, 


re 


1 


among which is, the number of tons ina vessel chartered 
by the ton,” adds—* these are but incidental and collateral 
to the principal thing, and may be supposed not to have 
received the deliberate attention of the gpa; ” These, 
he declares, are not within the rule which excludes parol 
proot.—I Greenl. Ey. § 26. 

In the notes of Cowen & Hill to Phillipps on Evidence, 
the principle is thus stated: “ The American cases regard 
tlie ordinary clause of a deed of conveyance, acknowledg- 
the receipt of the consideration money, as ¢ wnt in 


ee 


ag 
connection with its other terms, to express the intention in 
regard tothe estate or interest granted or transferred ; and 
hence, so far, and as betwen the parties or their privies, it 
is Hoty Open to Impeac! iment, save in equity. But, when 
the intention in this respect is not disputed, nor the opera- 
tion of the conveyance, as such, sought to be chan ced, the 
cluuse in question is treated as forn ral merely, like the date, 
and may be contradicted or varied by paro!.”—Vol. 4, ed. 
of 1850, 583. In another place the same annotators said, 
“The English decisions, therefore, whatever may be said 
of their dicta, do not appear to have gone beyond the point 
of disallowing proof to show a consideration of a different 
species, so us thereby to change the nature of the decd.” 
And they instance the case of a deed, which on its face 
purported to be a sale for value, and which could not op- 
erate as such. In such case, the English rule would forbid 
that the deed should be set up as a voluntary conveyance.— 
Vol. 4, p. 6193 see, also, ib. 584-5. 

In McCrea v. Purmort, (iG Wend. 475,) the court of 
etrors of New York, Judge Cowen delivering the opiniofi, 
seid: “ A party is estopped by his deed. THe is not to be 
périitted to contradict it; so far as the deed is intended 
to-pass a right, or to be the exclusive evidence of a con- 
tract, it concludes the parties to it. But the prifciple 
goes no iene In that case, it was held, that although 
tlic dee@sto the lands expressed money paid as the ¢onsid- 
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eration, it was competent to show that the real cousidera- 
tion was iron of a specified quantity, valued at a stipulated 
price. The case'last cited contains an elaborate discussion 
of both the principle and the adjudged cases. 

In the case of Gully v. Grubbs, (1 J. J. Marshall, 387,) 
the supreme court of Kentucky, speaking of this question, 
said: ‘Receipts, and other writings which only acknow- 
ledge the existence of a simple fact, such as the payment 
of money for example, may be susceptible of explanation, 
and liable te contradiction by witnesses.” In the same 
case it was said, that, “whenever a right is vested, or 
created, or extinguished, by contract or otherwise, and 
writing is employed for that purpose, pare! testimony is in- 
admissible to alter or coutradict the legal or common-sense 
construction of the instrument.”—See, alse, Jack v. Dough- 
erty, 3 Watts, 151; Gale v. Williamson, 8 Mees. & Welsby, 
405; Mildmay’s case, 1 Rep. 176; Belden v. Seymour, 
S Conn. 304; Harvey ¢. Alexander, 1 Rand. 219; Bullard 
v. Briggs, 7 Pick. 533; Poti v. Fodhunier, 2 Coil. Ch. 76; 
Stecle v. Worthington, 1 & 2 Ohio Rep. 350; Bedell’s case, 
7 Rep. 39; Rex v. Scammonden, 1 T. R. 474; Rockhill v. 
Spraggs, 9 Ind. 30; Meeker v. Meeker, 16 Com. 387; 
Pritchard v. Brown, 4 N. H. 3973; Alorse v. Shattuck, ib. 
229; Rex v. Lainden, 8 T. R. 376; 2 Poth. Ov. 181; Wil- 
kinson v. Scott, &7 Mass. 257; 2 Hill's Pr. 292°; Stailworth 
v. Preslay, 84 Ala. 511; Tyler v. Carleton, 7 Greenl. 175; 
Burbank v. Gould, 15 Maine, 118; Wallis v. Wallis, 4 Mass. 
135; Gale v. Colmer, 18 Pick. 397; Hayden v. Mentzer, 
10 Serg. & R. 329. 

We have cited and collated this immense array of au- 
thorities, mainly for the purpose of shewing the spirit of 
the rule under discussion. Perhaps such elaboration was 
not necessary in this case. In the case of Eckles v. Carter, 
(26 Ala. 564,) this court passed on the precise question we 
are considering, except that the object of the proof in that 
case was not to repel an illegality, brought to view by ex- 
trinsic evidence, but to let ina defense which was other- 
wise illegal. Much of the reasoning, however, employed 
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in that case, is equally applicable to this ; and we think the 
true rule is there stated—namely : “‘Where the deed is not 
impeached (for fraud), we are unable to perceive any rea- 
son why any consideration, which is sufficient to support 
the deed, may not be shown. In such a case, we see no 
middle ground to occupy, and must either hold that the 
clause is conclusive, operating by way of estoppel, or must 
throw. it entirely open to explanation.” And this court, in - 
that case, tully adopted the doctrine of MeCreav. Purmort, . 
and threw open the consideration clause to explanation, in 
cases where the deed was not attacked for fraud. 

Some of the cases cited above, particularly those from 
Maine, Connecticut, and New Hampshire, carry the doe- 
trine farther than we need go, and farther than we are in- - 
clined now to commit ourselves... We cite them, however, . 
with others, as showing, conclusively, that the doctrine 
contended for by appellee is opposed .to the weight of au- 
thority. That there are authorities opposed to this view, 
we will not deny. In.some of them, the conflict is more 
apparent than real. Many of them.state the principle 
loosely, while most of. them, on a close critieism, may be 
reconciled with the principle we have announced. We 
cite them that the profession may examine what has appa- 
rently been said on the other side of this question.— Whit- 
lock v. Whitlock, © Cow. 270; Garrett v. Stuart, 1 MeC. 
514; Betts v. Union Bank, 1 H. & Gill, 1863 Watt ». 
Grove, 2 Sch. & Lef. 500 ;. Bridgman v. Green, 2 Vesey, sr. 
627; Hinde v. Longworth, 11 Wheaton, 2123. Jackson wv. 
Delancey, 4 Cow. 427. Most of these cases were marked 
by strong badges of fraud, and are therefore within Judge 
Goldthwaite’s exception, as laid down in Eckles v. Carter. 

The following authorities relate to a different principle, . 
and are not in point: Idgway v. Bowman, 4 Cushing, 
(Mass.) 271 ; Small v. Quincey, 4 Greenl. 497; Coal & 
Banking Co. v. Ryerson, 3 Dutch. 466-7. See, also, 1 Md. . 
Ch. Dec. 394; 2 Tay. Ky. § $18. 

Where a deed to lands has been executed, reciting that . 
the consideration money has been paid, the plain effect ef. 

















JUNE TERM, -1861. 659 








McGehee v. Rump. 





such deed, unexplained by outside proof, is to vest an abso- 

lute and indefeasible title in the purchaser. Yet, on bill 

filed to assert the vendor’s lien, parol testimony is admissi- 

ble, to show that the purchase-money has not been paid, . 
and thus contradict the recital. This principle is so well 

settled, that no one now questions it.—See Saunders v. - 
Hendrix, 5 Ala. 224; 3 Phil. Ev., C. & H. Notes, (ed. of 

1850,) 384. The incidental effect of this proof is, to con- 

vert an absolute title into an interest closely akin to that 

of a mortgagor’s equity of redemption. Directly, it does 

not affect the right and title conveyed by the instrument ; 

but indirectly it defeats: it. 

So, in this case, the proof made by Mr. Rump—namely, 
that Mr. McGehee was a negro-trader, without license te : 
sell—did not directly impair or affect the title which Mr. 
McGehee had conveyed to him, or the covenants contained 
in that title. The influence it exerted was but an incident. 
The fact proposed to be proved by the plaintiff ‘was also 
incidental in its character, and should have been admitted. 

[2.] If the spirit and substance of the transaction, with- 
out which no trade would have been made, was an exchange 
of slaves, and the money was employed ‘as the means of 
equalizing the supposed values, then the fact that a money 
value was inserted in the bills of sale can not convert it 
into a sale. The practice of inserting a money value in 
title-deeds, when an exchange only is intended, is conve- 
nient, and is believed to be very common. It cannot con-- 
vert a real exchange into a sale-—See Gunter v. Leckey, 
30 Ala. 596; Addison on Contr. 154; 1 Parsons Contr. 437, 
note; Anon., 3 Salk. 157 3 Mitchell v. Gile,.12 N. H. 395; 
Vail v. Strong, 10 Verm: 457. If, on the other hand, the 
real transaction was a sale, although another piece of prop- 
erty was taken in part payment, then any attempt to: 
acreen it from public scrutiny by a pretended exchange 
would be abortive. Whether this was a -sale or an ex-~ 
change, it is not for us to determine, and we intimate no~. 
“pinion upon it. 

Reversed and remanded. . 
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MITCHELL vs. TURNER Et At. 
_[EACTION ON SHERIFF’S OFFICIAL BOND. ] 


1. Action at law between co-sureties on official bond.—One of the sureties on 
a sheriff’s official bond cannot maintain anaction at law on the bond, 
against the other sureties, for their principal’s default. 

2. Whatis good plea in bar.—That the plaintiff is one of the obligors on 
the bond which is the foundation of the suit, is properly pleaded in 
bar, and not in abatement. 


Appr from the Cireuit Court of Tallapoosa. 
Tried before the Hon. Roperr DovuauHerty. 


‘Tus action was brought by William M. A. Mitchell, 
against Green L. Turner, Simon B. Smith, James T. Shackle- 
ford, William Paige, and Wyatt H. Whatley, as the sure- 
ties on the official bond of Hugh Lockett, deceased, late 
sheriff of said county. The complaint averred the execu- 
tion of the bond, set out the condition, and alleged, as a 
breach thereof, the collection of money by two of the 
sheriff’s deputies, under process on a judgment in favor of 
the plaintiff, and their failure to pay it over to him on de- 
mand. The defendants craved oyer of the bond and condi- 
tion, (which were thereupon set out,) and pleaded in bar, 
that the plaintiff was one of the joint makers and obligors 
of said bond, and equally liable with them for any breach 
of the same, and was the identical W. M. A. Mitchell 
whose name was sigued to said bond. The plaintitf de- 
murred to this plea, “* because the same is no answer to the 


n 
at 


complaint, and because it does not present a valid defense 
to the action, and because it is insufficient in law.” The 
court overruled the demurrer, and the plaintiff was thereby 
compelled to take a nonsuit, with a bill of exceptions ; 
and he now assigns as error the ruling of the court on the 
demurrer. 


J. FALKNER, for appellant.—1. Under the provisions of 
the Code, joint bonds, covenants, and promises in writing, 
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are declared several, as well as joint ; and the plaintiff may, 
at his election, sue one, several, or all.Code, §§ 2143, 
2149, 2154, 118, 130, 131. The sureties on official bonds 
have no right of action against each other, until they have 
actually paid off the liability ; and if they could not sup- 
port a suit until payment, they could not set up the right 
by way of plea.—Code, § 143. 

2. If the matter of the plea was available at all, it could 
only be by plea in abatement.— Boswell v. Morton, 20 Ala.. 
235; Llenderson v. Haanmond, 19 Ala. 340. 


Brock & Barnes, contra, cited Chandler v. Shehan;. 
7 Ala. 251; Tindal v. Bright, Minor, 103 ; Ramsey v. John-. 
son, Miner, 418; Mainwaring v. Newman, 2 Bos. & P. 120. 


Rh. W. WALKER, J.—The English rule is, that a person 
cannot be plaintiff in an action against others, on a con- 
tract made by those others jointly with him.—Mainwaring 
v. Newman, 2 Bos. & Pull. 120;- Moffatt v. Von Mullingen, 
2 Chitty’s Rep. 539; 3 Rob. Pr. 301. Without at this. 
time committing ourselves to this rule, in the broad terms 
in which it is here stated, we are satisfied that one of the: 
sureties on a sheriff’s bond cannot maintain ar aetion at 
law on such bond against his co-sureties. The plaintiff, 
being co-surety with the defendants, and bound equally 
with them to make good the sheriff’s default, cannot re- 
cover the whole amount of them. The loss must be ap- 
portioned among the sureties, and this a court of law is 
incompetent to de-——See Tindall v. Bright, Minor, 103 ; 
Chandler v. Shehan, 7 Ala. 251; Carroll v. Bowie, 7 Gill, 
34, (41-3 ;) Milbura v. Codd, 7 B. & Cr. 419. 

[2.] There is nothing in the objection, that the plea was 
a plea in abatement, and should have been sworn to. A 
plea in abatement ought. to give a better writ ; but the 
matter alleged in this plea shows that the plaintiff can have 
no action at all, and was therefore properly pleaded in bar. 
Mainwaring v. Newman, 2 Bos. & Pull. 121; Moffat v. 
Von Mullingen, 2 Chitty, 539. 

Judgment affirmed. 
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McLEMORE vs. NUCKOLLS. 


[ DETINUE FOR SLAVES, AGAINST SHERIFF. J 


L, Decree in chancery construed as authorizing issue of fi. faa—A decree in 


chancery, rendered on pleadings and preof, under a bill filed by the se- 
cured ereditors, against the trustees in a.deed of trust, charging them 
with waste, negligence, and misapplication of the assets; adjudging 
‘that the complainants are entitled to relief, and ordering the master 
to state an account of the several debts due to the complainants re- 
spectively,and the severalamounts with which each trustee is charge- 
_able, and to ascertain the pro-rata dividend of each creditor; anda 
subsequent decree, confirming the master’s report,—though informal, 
‘are, when construed together and in connection with the bill and the 
‘master’s report, equivalent te an order fer the payment of the several 
sums of money ascertained to be due from each of the trustees to each 
of the creditors, and sufticient to authorize. the issue of a fi. fa. 


2. Admissions of cestui que trust admissible against trustee —In an action 


brought by the trustee of a married woman, suing for her use, her ad- 
. missions are competent evidence against him. 


3. Admissibility of bill in chancery as evidence in another suit.—A bill in 


chancery, sworn to by the complainant, is competent evidence against 
‘himin another suit; and the fact that the complainant is a feme eovert, 
suing by her next friend, does not vary the principle. 


4. Competency of distributee as witness for estate.—On the death of a mar- 


ried woman, pending an action brought by her trustee for her use, a 
-distributee of her estate is not a competent witness for the plaintiff. 


.5. Admissibility of record as evidence.—In detinue by the wife’s trustee: 


suing for her use, to recover slaves which be had bought at a sale under 
mortgage executed by the husband, and which were afterwards scized 
- and sold by the defendant, as sheriff, underexecution against the hus- 
-band; the defendant having introduced evidence tending to show; 
that the money, with which the plaintiff paid for the slaves, was fur- 
nished by the wife, and was in fact, as to the creditors of the husband, 
‘his property,—tlre record ef a chancery suit, instituted by the plaintiff 
individually. after his purchase: of the slaves at the mortgage sale, for 
the purpose of foreclosing.2 mortgage on other slaves executed by the 
husband; to which suit the defendant was not a party, and in which 
the plaintiff was charged with certain: moneys paid him by the wife, 
is not competent evidence for the plaintiff, “to show that ereditors 
of the husband had already received the money paid by the wife to 
the plaintiff:” as to the defendant, it is res inter alios acta. 


G. Fraudulent conveyances ; who are creditors or debtors.—A trustec, under 


a deed of trust for the benefit of creditors, becomes their debtor from 
the time he receives money which, by the terms of the deed, ought to 
be paid over to them, without any subsequent violation of duty on 
his part, or demand made by them; and the fact that the creditors are 
non-residents, does not affect the principle. 
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. Abstract charge.—A charge to the jury cannot be considered abstract, 
when the bill of exceptions recites evidence tending to show the exist- 
ence of the facts on which it is predicated; and if the record fails te 
show such evidence, the appellate court will presume that a charge 
given was not abstract, when the bill of exeeptions does not purport 
to set out all the evidence. 

Validity of voluntary eonveyaxce.—A contract between husband and 
wife, by which a separate estate is created in the wife in the future 
earnings of herself and her domestic servants, is void as to the exist- 
ing creditors of the husband; and slave¢ purchased for her by a third 
person, and paid for with hercarnings undersuch contract, are subject 
to the existing debts of the husband, like any other property pur- 
chased for her with the husband’s money. 

8. Presumption in facorof judgment.—When a charge is requested, which, 
on the facts hypothetically stated, asserts a correct legal proposition ; 
but those facts might be met and avoided by proof of other facts, 
which would render the charge erroneous,—if the bill of exceptions 
does not purport to set out all the evidence, the appellate court will 

. presume, in favor of the ruling of the primary court, that such addi- 

tional facts were proved. 

10. Conclusiveness of admission under oath—When a bill in chancery, 

under oath, is effered in evidence against the complainant in a subse- 

qnent suit, he is not thereby estopped from denying its averments. 


*"D 


Appeal from the Circuit Court of Montgomery. 
Tried before the Hon. S. D. Hate. 


Tuts action was brought by Moses McLemore, as trustée 
for Mrs. Matilda S. Pinkston, the wife of James K. Pinks- 
ton, and suing for her use, against ‘George B. Nuckolls, to 
recover a negro woman, named Easter, together with dam- 
ages for her detention ; and’ was commenced ‘on the 10th 
January, 1854. The defendant pleaded non detinet, and 
issue was joined on that plea. It appeared on the trial, 
from the evidence adduced by the plaintiff, that the slave 
originally belonged to said James K. Pinkston, who, on tlie 
2d December, 1844, mortgaged her, with two other slaves, 
tothe Branch Bank at Montgomery, to secure a bona-fide 
debt which he owed ‘to said bank. The mortgage con- 
tained a power of sale, under which the slaves were sold 
on the 5th February, 1849, aud were bid off at the sale by 
the plaintiff, at the price off $1325. The assistant bank- 
commissioner, by whom the sale was made, executed a bill 


- Of sale for the slaves to the plaintiff; and the latter gave 
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his bill of exchange, accepted by Ann Harper, dated the 
5th February, 1850, (7) and payable on the Ist January 
next after date, for the price; which bill, not being paid 
at maturity, was renewed by another bill on Ann Harper, 
and the latter bill was afterwards paid by plaintiff. On 
the 9th February, 1849, the plaintiff executed a bill of sale 
for said slaves, at the specified price of $1422 17, to Wil- 
liam J: McLemore, who, on the same day, and at the same 
specified price, reconveyed them to the plaintiff, ‘¢ in trust 
for the sole and separate use of Mrs. Matilda S. Pinkston, 


and to be disposed of as she may direct, by will or other- . 


wise, at her death, amongst her children then living.” 

Tn the latter part of December, 1853, or about the Ist 
January, 1854, the defendant, as sheriff of Macon county, 
levied an executicn on the slave now in controversy, as the 
property of James K. Pinkston; and sold said slave, under 
suid levy, on the Ist Monday in February, 1854. This 


execution was issued on a decree in a chancery cause in. 


which Brewster, Solomon & Co. and others were plaintiffs, 
and said Pinkston and one Whitesides were defendants. 


The bill in that case was filed by the complainants, on bee . 


half of themselves and eertain other creditors of C. D. 
McCall & Co., who were secured by a deed of trust exe- 
cuted by said McCall & Co. to said Pinkston and White- 
sides as trustees ; charged said trustees with waste, negli- 
gence, and misapplication of the assets which had come 
to their bands, and sought an account and settlement of 
the trust. The deed of trust was dated and executed on 
the 3d February, 1838 ; and conveyed to said trustees a 
large stock of goods, with the outstanding notes and ac- 
counts, and all the other personal assets belonging to said 
McCall & Co. as partners, in. trust to sell, on such terms as 
the said trustees might deem expedient, and, after paying 
the expenses incurred in the execution of the deed, to ap- 
ply the residue of the proceeds, first, to the payment of 
the debts due from said McCall & Co. to certain ereditors 
residing in New York, and the balance to certain other 


specified creditors.. The trustees accepted the trust, en- . 
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tered on the execution of the duties thereby imposed upon. 
them, and sold the goods, &c., conveyed to them. At the 
July term, 1847, on hearing on pleadings and proof, the 
chancellor held, that the complainants were entitled to re- 
lief, and ordered an account to be taken by the master, to 
ascertain the amount of the trust funds which had come to 
the hands of each of the defendants, the amount due to 
each one of the complainants from McCall & Co., and their 
pro-rata dividend of the funds with which the defendants 
were chargeable ; .“ reserving the question of costs, and all 
other questions, for further directions on the coming in of: 
the report.” The master reported, at the July term, 1849, 
that there was of the trust funds the sum of $4.830 27 in 
the hands of Pinkston, and $4,906 83 in the hands of 
Whitesides ; and also ascertained the pro-rata dividend to 
which each creditor was entitled of these amounts. At 
the same term, the chancellor coufirmed the master’s re- 
port, and adjudged the costs of suit against the defendants. 
The execution which, as above stated, the defendant levied, 











on the slave in controversy, was against Pinkston alone, and 
commatded the sheriff to make the sum of $4,830 27, 
which Brewster, Solomon & Co. and other creditors, speei- 
fied by name, “recovered of him on the 5th July, 1847, 
by a decree of the chancery court,” &e. 

On the trial, as appears from the bill of exceptions, after 
the plaintiff had proved his own title, as above stated, the 
seizure of the slave by the defendant, her value, and the . 
value of her hire, the defendant offered in evidence the 
deed of trust from MeCall & Co. to Pinkston and White- 
sides; proved the said trustees’ acceptance of the trust, 
their sale of the goods, &e.; and then offered in evidence 
the record of the said chancery suit, the execution, sheriff’s 
endorsement thereon, &e.  “ The plaintiff objected to the 
introduction of, the proceedings in said chancery suit, on 
the ground that there was no decree in said cause; and to 
said execution, on the ground that there was not such a. 
decree as would sustain it, and that said execution was 
void.” The court overruled these objections, and admitted ; 
the evidence; to which the plaintiff excepted. 
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The defendant then offered in evidence a transcript, duly 
certified, of a bill in chancery filed by Mrs. Pinkston, suing 
by her next friend, against her husband, James kK. Pinks- 
ton, Moses McLemore, and Rebecca Smith; accompanied 
by proof that the’ slave Easter, or Esther, therein men- 
tioned, was the slave‘here ‘in controversy. This biil was 
filed on the Sth January, ‘1852, and was-sworn to by Mrs, 
Pinkston. It sought to enjoin said McLemore and Rebecca 
Smith from further proceedings-at law, to subject certain 
slaves and other personal property, in which the eomplain- 
ant claimed a separate estate, to the satisfaction of their 
several judgments against: said James K. Pinkston. It al- 
Jeged, in ‘substance, that said Pinkston, in 1859 or 1S40, 
placed four domestie servants under the sole control of the 
complainant, under an agreement that, after defraying all 
the family expenses, the balance of the proceeds of their 
labor aud her own might be retained by her for her sole 
and separate use and benefit; that under this contract, by 
the exercise of industry and economy, she was enabled to 
realize a sum which, after paying all the current family ex- 
penses, and -assisting her husband in the payment of his 
debts and the education of their children, amounted, in 
1850, to over £2,000; that in February, 1849, said McLe 
more purchased for her, at a mortgage sale, the slave Easter 
and two others, at the price of $1525, which amount she 
paid to him out-of the funds belonging to her separate 
estate under the said contract between herself and her hus- 
band.—See the case reported in 31 Ala. 308. The plaintiff 
objected to the admission of this transcript, on the follow- 
ing grounds: “1st, because it was only the admission of a 
Jeme covert, and was therefore incompetent ; 2d, because 
Pinkston’s title was only equitable, and was not the subject 
of litigation, and, consequently, was not an issue before the 
jury; and, 3d, because Mrs. Pinkston was not a party to the 
suit, and her admissions were not evidence.” The court 
voverrwled all these objections, and admitted the transcript; 
.and the plaintiff excepted. 
Jt was admitted, that Mrs. Pinkston died, in July, 1857, 
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im Mississippi, where she and her husband then resided. 
The plaintiff offered said James K. Pinkston, her husband, 
asa witness. The defendant objected to his competency, 
on the ground that, by the laws of Mississippi, he was one 


‘of the distributees of her estate ; and read in evidenee the 


statutes of Mississippi, regulating the distribution of intes- 
tates’ estates ; and it was agreed, that-these statutes might 
be read in this court, on appeal, from the Mississippi Code, 
as if they had been incorperated in the bill of exceptions. 
The court sustained the objection to the competency of the 
witness, and excluded him; to which the plaintiff excepted. 

It was admitted, that the plaintiff had collected about 
$2,000, by suit, from Mrs. Ann Harper, as the acceptor of 
the bill of exchange given, as above ‘stated, for the three 
slaves bought by him at the mortgage sale. ‘To preve 


‘that the creditors of James K. Pinkston had already re- 


ceived from the plaintiff the money paid to him by Mrs. 
Pinkston,” the plaintiff offered in evidence the record of a 
chancery suit, instituted by himself, individually, against 
said James K. Pinkston and others. The bill in that case 
was filed for the purpose of foreclosing a mortgage on sev- 
eral slaves, which was executed by said James K. Pinkston, 
on the 19th May, 1845, and the law-day of which was the 
Ist January, 1846. The mortgage was given to Graham 
& Rogers, to secure the payment of a promissory note for 
$1,000; and was assigned by them, on the 20th March, 
1847, fer valuable consideration, to Solomon Thempson, 
whose administrator assigned the same, on the 12th Feb- 
ruary, 1849, for valuable consideration, to said McLemore. 
In May, 1849, the slaves were sold under executions against 
gaid Pinkston; and the several purchasers at the sale were 
made defendants to the bill. A decree pro con/fesso was en- 
tered against Pinkston. The other defendants answered ; 
alleging that the money, with which McLemore purchased 
the mortgage, was furnished to him by Pinkston, through 
his wife, and that the transaction was intended to place the 
slaves beyond the reach of Pinkston’s creditors. On the 
£nal hearing, on pleadings and proof, the-chancellor held, 
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advanced by Mrs. Pinkston to McLemore, but ordered a. 


foreclosure as to the balance of the purchase-money paid 
by McLemore ; and his decree was affirmed by this court, 
on appeal, at its June term, 1857.—See the case reported 
in 31 Ala. 266. On motion of the defendant, the court ex- 
cluded the record, and the plaintiff excepted. 


The court charged the jury, “ that from the time Pinks-. 


ten received any money under the assignment from McCall 
& Co., which was to be applied to the payment of the debts 
specified’ in the schedule, he became the debtor of those 
creditors, and the fact that they resided in New York made 
no difference ;-and that if he thus became indebted to them, 
and the slave sued for was transferred or conveyed by him 
to his wife, under the agreement set forth in the. bill in 
chancery filed by her against him and others, or was bought 
by McLemore, for her separate use, with the earnings de- 
rived by her from the property which she received from 
said Pinkston under said agreement, and said agreement 
was made after said Pinkston became so indebted, then the 
gaid slave would be liable to the payment of a judgment or 
decree obtained by any such creditors against said Pinkston, 
founded on said indebtedness.” The plaintiff excepted to 
this charge, and requested the court to instruct the jury, 
“that if the creditors under the assignment resided in New 
York, Pinkston, the trustee, who resided in Montgomery, 
where the assignment was made and the business trans- 
acted, was not in default for not paying them, until they 
demanded payment of him, and was not their debtor, in 
the sense the law requires, until he failed to pay on de-. 
mand.” The court refused to give this charge, and the 
plaintiff excepted to its refusal. 


The plaintiff also requested the following charges in, 


writing : 
“1. If the jury believe, from the testimony, that the 
slave sued for belonged to James K. Pinkston in Deceniber, 


1844; that said Pinkston, on the 2d December, 1844, exe-. 


euted in good faith the mortgage which had been read in, 
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evidence, to secure the payment of the debts therein de- 
scribed; that such debts were due and owing by him, in 
good faith, to the Branch Bank at Montgomery ; that after- 
wards, said debts being unpaid, said slave was sold by the 
assistant bank-commissioner, under said mortgage, to pay 
said debts, and was purchased at said sale by said MeLe- 


‘more ; that said McLemore, on the 9th February, 1849, 
-executed to William J. McLemore the bill of sale whieh 


had been read in evidence; that said William J. McLe- 
more, on the 9th February, 1849, executed to said plaintiff 


‘the other bill of sale, or deed for said slave, which had also 


been read in evidence ; that said plaintiff, for the purchase- 
money of said slave, gave said bank his bili of exchange, 


‘accepted by Ann Harper, and afterwards paid said bill with 


his own money, and not with the meney of James K. 
Pinkston ; and that he has not been repaid by said James 
K. Pinkston, or with money of said Pinkston, but by Mrs. 
Ann Harper,—then the plaintiff is entitled to a verdics, if 


‘the defendant was in the posssssion of said slave at the 


commencement of this suit. 

“2, If the plaintiff purchased said slave, at a sale made 
by the Branch Bank at Montgomery, under the mortgage 
executed by James K. Pinkston to secure debts due to said 


‘bank in good faith, and paid the purchase-money from his 
‘own funds, and did not use the money of James K. Pinks- 


ton for that purpose, and was not repaid by said Pinkston, 
nor with said Pinkston’s money, but with the money or 


funds of Mrs. Harper,—then the plaintiff is entitled to a 
verdict, if the jury further believe that the deed of the 
‘bank to plaintiff, of February 5, 1849, was then executed 


to hin, and ‘that the bill of sale from him to William J. 


McLemore, and the deed from said William J. McLemore 


to him, both dated February 9, 1849, were severally exe- 
cuted at the time, and that the defendant had the possession 


of said slave at the commencement of the suit. 


“3, If plaintiff purchased said slave, ata sale made by 
the Branch Bank at Montgomery, under the mortgage ex- 
ecuted by Pinkston, which was read in evidence, and 
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which was honestly made to secure debts due from him to 

said bank in good faith, and paid the purchase-money with 

his own funds, and not with the money of Pinkston, (al- 

though he may have purchased said slave for the sole and’ 
separate use of Mrs. Pinkston, and at her request ; and al- 

though Mrs. Pinkston may have placed in his hands, to buy: 
said slave, money which belonged to her said husband, but 

whieh he used in some other way for her ;) and if he has 

not been repaid the money which he thus paid for said 

slave, by said Pinkston, or with money or funds belonging 

to said Pinkston; and if the several instruments read in 

evidence—the deed from. the bank to McLemore, the deed 

from him to William J. McLemore, and the deed from Wil- 
liam J. McLemore back to him—were executed as they i 
purport to be; and if the defendant was in possession of 

said slave when this suit was commenced,—then the plain- 

tiff is entitled to a verdict. 

“4. If Mrs. Pinkston. placed meney in: the plaintiff’s . 
hands, for the purpose of buying said slave for her, for her: 
sole and separate use, which money was, in law, the money. 
of her said busband; and plaintiff, instead of using said 
money in the payment for said slave, in fact paid for her. 
with his own money, and not with the money or funds of. 
Pinkston ; and he has never been repaid, either by Pink- 
ston or Mrs. Pinkston, or with Pinkston’s money, for the: 
money thus paid out. by- him ;-and if said mortgage by: 
Pinkston to the bank was executed, as it purported to be, 
in good faith, to secure the debts therein stated ; and saids 
debts were due by him, in. good faith, ta said bank ; and 
the slaves therein mentioned, including the slave now in. 
suit, were sold under said. mortgage, in February, 1849, - 
and were bought at said sale, as aforesaid,. by Moses 
McLemore ; and the-several instruments read in evidence 
—the deed from the bank to Moses McLemore, and from... 
him to William J. McLemore, and from him back to Moses. 
McLemore—were executed at :the time they purport to 
have been; and said slave was in the defendant’s posses- - 
sion at the commencement of this suit,—then the plaintiff. 
is entitled to a verdict. . 
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“5, Although Mrs. Pinkston may have made statements 
in a bill in chancery, whieh were sworn to by her, this does 
not preclude her from showing that she was mistaken: it 
is only an admission, and its being sworn to only raises @ 
stronger presumption of the truth’of the statement, or of. 
her belief in its truth, but does not conclusively establish 
the truth of such statement, if there is sufficient evidence 
Before the jury to satisfy them that she was mistaken; 
either as to the truth of the statement, or as to the infers 
ences which she or others might draw from it. 

“6. That.he order, judgment, or decree, made in the - 
case of Brewster, Solomon & Co. and others against Pink- 
ston and Whitesides, which had been read in evidence, is - 
not such a final order or decree that an execution could 
issue on it, except for costs. 

“7, That the execution issued in said cause is void. 

“8, That the decree in said cause cannot be looked to 
or regarded by the jury for any purpose, and the execution: 
issued on it cannot be looked to or regarded by them for 
any purpose.” ' 

The court refused each of these charges, and the plain-- 
tif excepted to their refusal. 

The court charged the jury, at the request of the de 
fendant, ‘that if they believed, from the testimony, that~ 
the assignment read in evidence was executed at the time: 
of its date, and that the debts mentioned in it were reat 
and Jona fide, and that said Pinkston accepted the assign- 
ment, and tool possession of all or part of the goods and’ 
notes assigned, and seld the goods so taken-possession of in’ 
¥838, and failed or neglected to pay over the money re- 
ceived from the sale to the creditors who were entitled to- 
ig under said assignment ; and if they believe, also, that” 
the decree read in evidence was based upor such failure or: 
neglect, and that an execution was issued on said decree, : 
and was levied by the defendant, as sheriff; on the slave’ 
sued for; and that said slave was sold by the defendant, 
under said levy; and that said Pinkston, in 1539 or 1840,' 
made. with his said wife the contract stated in the bil.in-. 
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chancery in which she was complainant, which had been 
‘read in evidence by the defendant ; and that said slave was 
purchased with the earnings of Mrs. Pinkston, derived from 
said contract.—then said slave was subject to the execution 
issued ou said decree in chancery against said Pinkston.” 
The plaintiff excepted to the giving of this charge. 

All the rulings of the court to which, as above stated, 
‘exceptions were reserved dy the plaintiff, are now assigned 


‘as error. 


Txos. Witiiams, and Jno. A. Eimore, for appellant. 
Warts, Jupcr & Jackson, contra. 


A. J. WALKER, C. J.—It was objected in the circuit 
court, that there was no decree for the payment of money, 
upon which the fiert facias levied by the defendant coulé 
issue. We think the decree of the chancellor in which he 
makes a reference to the register, and the decree conlirm- 
ing the register’s report, when construed together, and in 
reference to the bill and to the report confirmed, amount to 
an order for the payment of the several sums of money re- 
ported by the register to be due by the defendants severally 
to the respective creditors, notwithstanding the gross in- 
formality of the decrees.—Huffaker v. Boring, 8 Ala. 885 
Harland ec. Eastland, Uardin, 500; Honore v. Colimesnil, 
1 J.J. Marsh. 506. 

[2-3.] Mrs. Pinkston being the party ‘really interested, 
and for whose benefit the suit was brought, as shown both 
by the complaint and the evidence, her admissions were 
competent evidence in favor of the adverse party. The 
bill in chancery, which was given in evidence, was sworn 
to by her, and was, therefore, not the mere allegation of 
‘counsel, but a statement of facts, admissible against her. 
Durden v. Cleaveland, 4 Ala. 225. Her coverture at the 
time when the affidavit was made of the truth of her sep- 
arate bill, does not exempt her from the operation of the 
rule, that declarations are evidence against parties making 
them. The separate answer of a feme covert, made under 
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oath by her, is admissible against her; and so also must 
be her separate bill, when sworn to by her.—1 Dan. Ch. 
Pl. & Pr. 196. For these reasons, there was no error in 
the admission of Mrs. Pinkston’s bill in evidence against 
the plaintiff in this suit. 

{4.] It has been decided in this State, that the husband 
of a distributee of an estate would not be a competent 
witness for the contestants of a will, where the interest of 
such distributee would be enlarged by the setting aside of 
the will.—- Walker v. Walker, 34 Ala. 469. Of course, the 
distributee would, under like circumstances, be an incom- 
petent witness. A recovery by the plaintiff, in this case, 
would have precisely the same effect, im swelling the dis- 
tributive share of the distributees of Mrs. Pinkston’s es- 
tate, as the setting aside of the will in tie case cited would 
have had. We therefore decide, upon the authority of that 
ease, that a distributee of the estate of Mrs. Pinkston is an 
incompetent witness fer the plaintiff; and that there was 
no error in the refusal to permit James K. Pinkston, whe 
was a distributee, to testify. 

[5.] The argument, upon which the defense in this case 
rested, was, that the slave in controversy was sold under 
a mortgage executed by James K. Pinkston ; that the slave 
was bought at that-sale by Moses McLemore; that Moses 
McLemore conveyed the siave to Wm. J. McLemore, whe 
conveyed her back'to Moses McLemore, in trust for the 
separate use of Mrs. Pinkston,'the wife of James i. Pink- 
ston ; that the money, with which Moses McLemore bought 
and paid for the slave, was furnished by Mrs. Pinkston ; 
that this money, as te the creditors of James K. Pinkston, 
was, upon the principle settled in Piakston e. MeLemore, 
(31 Ala. 368.) the property of the husband ; that the com- 
plicated transaction, which resulted in a conveyance to 
Mrs. Piikston, was a contrivance to vest her with the title ; 
and that the whole transaction amounted to nothing more 
than a gift by James K. Pinkston to his wife, which was 
void as to the debts under which the property was sold, 
because they were existing at the time of that transaction. 
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The plaintiff offered to introduce evidence, for the purpose 
of showing that the money received by Moses McLemore 
from Mrs. Pinkston was not apprepriated to the payment 
for the slave, but in a different manner. We do not say 
that the purpose, for which the evidence was offered, was 
illegal; but we think the means by which it was proposed 
to make the proof, was wholly inadmissible. The ehan- 
cely record, which was offered in evidence for that purpose, 
was res inter alios acta as to the defendant, and, therefore, 
not evidence against him for any purpose. 

[6.] One of the objections made to the first charge giver 
by the court, is, that a trustee, under a deed of trust made 
for the benefit of creditors residing in another State, does 
not become the debtor of the creditors, when he receives 
moneys which, by the terms of. the deed, were to be paid 
over to such creditors ; but that he could only beeome the 
debtor of the creditors, after a violation by the trustee of 
his duties, or after demand made by the creditors. This 
question is conclusively settled, adversely to the appellant 
who makes the objection, by the decisions of this court in 
the eases of F vot v. Cobb, (1S Ata. 585,) and Gannard v. 
Eslava, (20 Ala. 732.) In the former of those cases, it was 
decided, that an-agent, who has sold the slave of his prin- 
cipal on a credit, and promised to pay the purchase-money, 
when collected, to his principal, is, within the meaning of 
the statute of frauds,.a debtor; and in the latter, that the 
grantor in a deed containing a general covenant of war- 
ranty, there being an outstanding adverse title, was a debtor 
of the grantee, within the meaning of the same statute. 
See. also, Hitchcock v. Lukens, 8 Por. 333. The fact that 
the creditors resided -in.another State, can make no differ- 
ence. No distinction can be predicated upon the residence 


of the creditors. 

[7.] We do not think. this. charge obnoxious to any of 
the other objections made to ii... ft is certainly not ab- 
stract. The evidence, according to the bill of exceptions, 
certainly conduced to show, that Pinkston, the trustee, 
received money belonging to the trust within three months 
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after the date of the deed of trust, (Feb. 3, 1838 ;) and the 
bill in chancery ef Mrs. Pinkston shows, that the agree- 
ment between her and her husband was made in 1839 o1 
‘40; so that the bill of exceptions positively indicates a 
tendency of evidence to support the proposition, that the 
indebtedness of Pinkston existed before the agreement be- 
cween himself and his wife was made. If, however, this 
were not the case, we would presume, in favor of the 
charge, that it was not absiract ; there being nothing in 
the record te the contrary. 

[S.] In the case of Pinkston v. McLemore, (31 Ala. 308,) 
it is distinctly decided, that the contract between Pinkston 
and his wife was void, as to the existing creditors of the 
former ; and that the earnings of the wife, and the servants 
put under her control, under that contract, were, as to such 
existing creditors, the property of the husband. It follows, 
that if the slave in controversy was bought by McLemore, 
the plaintiff, for the separate use ef Mrs. Pinkston, with 
her earnings accruing under the agreement with her hus- 
band, then the transaction was, as to tliese who were the 
husband’s creditors at the time of.such agreement, a pur- 
chase of the property for the wife, with the husband’s 
money. The property so purchased would, as to creditors, 
belong to the husband, and be: liable to their demands. 
We understand the charge to assert nothing more than 
this. 

[9.] The plaintiff asked etght charges, which were sev- 
erally refused. The first four of those charges affirm the 
plaintif’s right toa verdict, if the jury believe certain 
facts therein specified. . The facts specified in-each one of 
those charges, whatever might be their legal effect, if not 
met and avoided by ether facts, certainly do not. rise to an 
irresistible inference in favor of the plaintiff’s right to a 
recovery. For example: if it be conceded that, upon the 
facts presented im each one of those several charges, a title, 
good as to the creditors of Pinkston, would have vested in 
the plaintiff; yet no right to a recovery would result, upon 
those facts, if it was shown in reply, that such title had i 
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been, before the levy by the defendant, divested in some 
legal manner, and vested in Pinkston, the defendant in ex- 
ecution. The bill of exceptions does not profess to set out 
all the evidence, and we can not presume that it does. 
S. M. Ins. Co. v. Holcombe, 35 Ala. 327. As the facts upon 
which the plaintiff, in the charges asked, predicated his 
claim to a verdict, were of such a nature that their legal 
effect would be susceptible of being avoided hy other facts.; 
and as the bill of exceptions does not inform us whether or 
not such other facts existed, we can not decide that the re- 
fusal of those charges was erroneous. We can not pre- 
sume, for the purpose of attributing error to the court, the 
non-existence of the facts requisite to justify those refu- 
sals.— Phillips v. Petect, 35 Ala. 696; Itupert v. Elston, ib. 
79; Wyatt v. Stewart, 34 Ala. 716; Duckworth v. Butler, 
31 Ala. 164. 

{10.] In refusing the fifth charge requested, the court 
erred. A party is not estopped from denying the aver- 
ments of a bill in chancery, although sworn to, when they 
are offered in evidence, in an independent suit, against such 
party. The charge was not abstract ; for the bill of ex- 
ceptions sets forth evidence of a payment for the slave, in 
a bill of exchange aceepted by Mrs. Harper, which had 
been collected by McLemore from the acceptor. 

From what has already been said, as to the admissibility 
of the execution in evidence, it reselts that the Gth, 7th, 
and Sth charges requested, were properly refused. 

There was no error in giving the charge which was 
asked by the defendant. The reasons are indicated in our 
remarks as to the first charge given. 

Reversed and remanded. 
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HEATH vs. DEVAUGHN. 
[SLANDER. ] 


1, What words are actionable—Words spoken of another, imputing te 
him the statutory offense of trading with slaves, (Code, §.3285,) are 
not actionable, since the offense does not involve inoral turpitude, and 
the punishment affixed to it is not infamous, 


AprpgEaL from the Cireuit. Court. of Chambers.. 
Tried. befere the Hon. Joun GILL SHORTER. 


The complaint in this case was in the following words : 
“James Heath ? The plaintiff claims of the de- 
US. fendant ten thousand dollars as dam- 
Samuel Devaughn. Sia forfalsely and maliciously charg- 
ing him with the crime of trading with slaves, by speaking 
of and concerning him, i the presence of divers persons, 
in substance as follows: ‘Have you not been trading with 
my negrees’? (meaning the negro slaves of defendant 5) 
‘You have been trading with my negroes, you old rascal,’— 
to-wit, on the 17th August, 1857. 

The plaintiff cluims of the defendant ten thousand dol- 
lars, also, as damages for. falsely and maliciously charging 
him with the crime of trading with slaves, without the 
consent of the master, owner, or overseer of such slaves, 
by speaking of and concerning him, in the presence of 
(livers persons, in substance as follows: ‘Have you not 
been trading with my negroes’? ‘You have been trading 
with my negroes, you eld rascal’:.‘He has been trading 
with my negroes,’—to-wit, on the 17th August, 1557.” 

The court sustained a demurrer to the complaint, on the 
ground that none of the words charged were actionable ; 
and its ruling is bere assigned as error. 


Brock & Barnes,- for appellant, cited the following 
eases: Coghurn v. Harwood, Minor, 93; Perdue v. Burnett, 
th. 1388; LMillhouse v. Peck, 2 Stew. & P. 395; Juhnson e. 
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Morr: ow, 9 Porter, 525; “Dudley v. " Horn, 21 “Ala. 379 s 
Smith v. Gafford, 31 Ala. 45; Bissell v. Cornell, 24 Wend. 
354; Brooker v. Coffin, 5 Johns, 188; °13 Johns. 124, 275. 
Auuison & ANDREWS, contra, eited Brooker v. Coffin, 
5 Johns. 188; Widrig v. Gyer, 13 Johns. 124; Martin v. 
Stillwell, 13 Johns. 275; Gibbs v. Dewey, 5 Cowen, 503 ; 
Fox v. Vanderbeck, 5 Cowen, 5138; Goodrich v. Wolcott, 
3 Cowen, 231; S. C., 7 Cowen, 714.5 Demarest v. Llaring, 
6 Cowen, 76; Shaffer v. Kinizer, 1 Binney, 542; Lrishie 
v. Fowler, 2 Conn. .707 3° Chapman v. Gillett, 2 Conn. 61; 
Hopkins v. Becdie, 1 Caines’ Rep. 347; Walker vu. Winn, 
8 Mass. 248; Willer v. Midler, 8 Johns. 58; Sheely ve Biggs, 
2 Har. & J. 363; House v. House, 5 Har. & J. 1253 Dodds 
vy. Henry, 9 Mass. 262. 





STONE, J.—We deem it unnecessary, in this case, te 
consider whether the language averred in bass omplaint te 
have been spoken by the defendant, sufficiently identifies 
and charges the offense denounced by section 3285 of the 

Code.—See Code, § 2224; Perdue v. Burneti,: Mix. 138 ; 
Sturgenegger v. Taylor, 2 Brey. 480. On ancther ereund, 
we think the judgment of the cireuit court must be afiirmed. 
The punishment for trading illegally with slaves is a money 
fine, to which may be added imprisonment in the county 
jail, not exceeding six months. A mere trading with slaves, 
without the consent of the master, owner, or overseer of 
such slaves, does not, per se, involve moral turpitude ; and 
the punishment is not infamous, in that sense which con- 
stitutes the words-actiorable of themselves.—-filfhouse v. 
Peck, 28. & P. 3953 Johnsonv. Morrow, 9 Por. 525; Dud- 
ley v. Horn, 21 Ala. 379; Andress v. Kompenkeafer, 38. & R. 
9553; McClung v. Loss, 5 Bin. 218; Bireh v. Benton, 
26 Mo. (5: Jones.) 153; Speaker v. ne zie, 1b. 255; 
Quinn v. O'Gara, 2 E. D. Smith, 388; Young v. Miller, 
3 Hill, 22; McKee x. Piet, 4 eed 30. See, also, 
Shattleworth v. The State, 35 Ala. 4145, and authorities or 
appellee’s brief. 

Judgment of 





the cireuit court affirmed. 
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Ex parte North-east and South-west Alabama Railroad Company. 


Ex Parts’ NORTH-EAST & SOUTH-WEST ALA. 
RAILROAD COMPANY. 


= ’ a 
[APPLICATION FOR MANDAMUS TO CIRCUIT COURT. ] 


t. Legislative power to alter summary remcdy of corporation against defauli- 
ing stockholders.—A summary remedy against defaulting stockholders, 
given to a corporation by the act of its incorporation, is no part of its 
corporate franchises, and may be altered or modified by the legislature 


at pleasure. 


as 


2. “Stay-law” applies to summary proceedings.—Tue first section of the act 
“to regulate judicial proceedings,” approved the &th February, 186], 
and commonly known as the “stay-law,” (Acts of Called Session of 
leGi, p. 3,) which prohibits the rendition of judgment at the return 
term of any “suit, writ, summons, complaint or bill.” applies to a sum- 
mary preceeding by potice and wotion, on the part of an incorporated 
railroad esmpany, egainst a delinquent stockholder; although the 
charter of the company authorizes the rendition of judgment in its fa- 
vor at the return term of the notice, provided it has been served twen- 
ty days previous thereto, 

Continnance and discontinuance of siumsenary procecding—A summary 


a) 
w 
. 


proceeding by notice and motion will be discontinued, unless some ac- 
tion is had on the notice at the return term, although the “stay-law” 
prohibits the rendition of judgement at that term; yet the plaintiff 
may keep alive his notiee, by having it docketed, according to the rule 
of practice adopted at this term, or by some action of the court con 
tinuing its existence. 

Arrricatrion for a mandamus to the cireuit court of Tus- 
kaloosa, Hon. Wu.8. Mupp presiding, to compe! that court 
to render judgment ina certain cause therein pending, 
wherein the North-east and South-west Alabama Railroad 
Company was plaintiff, and one John McClelland was de- 
fendant. The plaintiff was incorporated by an act of the 
legislature of this State, approved December 12, 1853, 
(Session Acts 1853-4, p. P70 3) and the 14th section of its 
charter gave it a summary remedy by notice and motion 
against delinquent stockholders, or subscribers for stock. 


The suit was commenced by notice, which was served on 
the defendant more than twenty days before the return 
term. The circuit court refused to render judgment at the 
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return term, on the ground that the fourth section of the 
“stay-law” of February 8, 1861, applied to such cases ; 
and this refusal is made the ground of the present appli- 
cation to this court. 


E. W. Peck, for the motion. . 


R. W. WALKER, J.—By the 14th section of the act 
‘to incorporate the North-east and South-west Alabama 
Railroad Company,” it is provided, that upon the failure 
of any stockholder to pay his ealls of stock, the corpora- 
tion “may move the circuit court of the county in which 
the stockholder resides, for judgment at the time at whieh 
such motion is made, twenty days’ notice being given him 
of said motion. The notice may be issued by the presi- 
dent of the corporation, and served by the sheriff, who shall 
be entitled to one dolar therefor; to be taxed in the bill of 
costs; and upon such judgment, exeeution shall issue as ip 
other cases.”—Acts 1553-4, p. 275. 

[1.} Of the power of the legislature to eontrol and 
modify, at its pleasure, the summary remedy here bestowed 
upon the corporation, to the same extent that if ean regu- 
late the remedies for the enforcement of contracts between 
private individuals, we entertain to doubt.— Dank: of Co- 
lumbia v. Okely, 4 Wheat. 244-5 ; Howard v. Ky. & Lou. 
Ins. Co., 13 B. Monr. 285-6 ; Angell Corp. § 769. 

[2.] The question is, whether the legislature has exer- 
ised the power here asserted. The eourt below decided 
that it has, and held, that the remedy given by the 14th 
section of the act of incorporation is so far affected by the 
act approved February §, 1861, commonly known as the 
‘« stay-law,” that the corporation is not entitled to have its 
motion heard at the term to which the notice is returned, 
ulthough the notice has been served .more than twenty 
days before the motion is made. 

The 1st section of the act last referred to provides, 
“That hereafter, in the commencement.of any suit-in any 
vf the courts of law or equity in this State, the court to 
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which any suit, writ, summons, complaint, or bill, nay be 
made returnable, shall be deemed and held as the return: 
term of such suit, writ, summons, complaint, or bill, and 
the same shall stand for trial at the next suecceding regular 
term of such court appointed by law to be holden after 
such return term ; and the parties-in the law courts shall 
not be required to plead at the first term, except that pleas 
in abatement shall be filed as now required by law.”—Acts 
of Called Session of 1861, p. 3. 

The language here employed is certainly as-comprehense 
sive as could be desired... The words of this seetion, stand+ 
ing by themselves, are broad enough to embrace a summa- 
ry proceeding, by notiee-and motion, in the cireuit court. 
Such a proceeding is-a suit ina court of law; and the 
words here used are, “in the commencement of any suit 
in any of the courts ef law or equity in this State, the 
court to which any suit, writ, summons, complaint, or bill, 
may be made returnable,” &e. The use of all these terms 
clearly implies, that the statute was intended to apply. te 
suits not begun by writ, summons, or complaint, as well as 
to those which are. In Alabama & Tennessee Rivers R. Re. 
Co. vo. Harris, (25 Ala. 232,) it was held, that a proceeding. 
by notice and motion on the: part of a railroad company, 
against a delinquent stockholder, is-a ‘a suit” within the 
meaning of section 2398 of the Code. So, in Ex parte 
Robbins, (29 Ala. 77,) it was declared that an action, come 
menced by original attachment, is within the provisions of 
section 2396 of the Code, though the words of that see- 
tion, literally construed, seem applicable only to suits 
begun by summons and complaint. In Stantey v. Bank of 
Mobile, (23 Ala. 662,) it was held that, ina proceeding by 
notice aud motion, the issuing of the notice isthe come 
mencement of the suit, and prevents the statute of linwta- 
tions from creating a bar, although the motion for judg- 
ment is afterwards delayed. And the notice serves the 
double purpose of writ and declaration. —Jemison ve Pod MM. 
Bank, 17 Ala. 7543 Stanley v. Dank, supra; Griffin wu. 
Bank, 6 Ala. 908 (910.) 
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Bur we are not left alone to the words of the Lst section. 
The an section provides, that ‘the provisions of this act 

hall not be held to apply to suits of any descriptions or 
ay nts in any court against defaulting public officers, 
for failing to pay over money, or iS any breach of the 
duties required of them by law.” It is plainly to be im- 
plied from this, that, but for the special exception here 
made, summary proceedings by notice and motion, against 
sheriffs and other public officers, would be subject to the 
provisions of this act. The object of the legislature was 
to reach all suits, except those especially named in the 5th 
section ; and suits in which judgment is obtained on notice 
and motion, are as much within the intention of the law, 
as those commenced in the usual mode. 

[3.] The rule declared in our former decisions, in refer- 
ence to proceedings by rotice and motion, is, that some 
action must be had on the notice at the time specified in 
it; or the law will presume that the party has abandoned 
his intention of proceeding on it, and he cannot afterwards 
move the court for judgment on such-motion.—roughton 
v. Bank, 6 Porter, 48; tga v. heobinson, 2 Ala. 164; 
Gary v. Dank, 11 Ala. 77 eeninia v. Dank, 12 Ala. 788. 
Under the act of February 8, 1861, the ition cannot, 
we have seen, be heard at te return term of the salad: 
against the objection of the defendant; but the plaintiff 
ean keep alive his notice, by having it docketed, according 
to the rule ‘adopted at this term, or by any action of the 
court continuing its existence; and it will then stand for 
trial at the next succeeding regular term. 

As the ruling of the cireuit court was correct, we need 

not inquire whether there would have been a remedy by 
mandamus, if it had been erroneous. 
Motion overruled, 
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'ANDERSON’S EX’R es. ANDERSON’S HEIRS. 
[FINAL SETTLEMENT OF EXECUTOR’S ACCOUNTS. ] 


1. Married woman's law of 148°nct retreactive-—The law is settled in 
this State, that the act of March J, 1848, securing to married women 
their separate-estates, does not aftect the husband’s right to reduee te 
possession his wife’s choses in action which accrued prior te the pas- 
sage of that statute. 

Husbind’s marita! rights ; reduction of wife’s choses in action lo posses- 


sion ; distribution of decedent’s estate by cousent—Whieve the slaves be- 


wo 


longing to a decedent’s estate remain undivided, ater the payment 
of his debts and the final sett'ement of the adiminisiration on his es- 
tate, urd are afterwards divided by consent emone the several dis- 
each other for their 


. 4+ 


tributees. who execute reciprocal conveyances to 
respective shares;—the husband of one of the foinale distributces 
thereby acquires a complete equitable title to the slaves alletted te 
him and his wife; and, on his death, while thus in possession ef them, 
his personal representative is chargeable wit then: as belonging to 
his estate. 

3. Allowance of counsel feces te executor.—-On final setement of t 


eounts of an executor or administrator, Le isnot: ontitled to a erecit 


}, avo 
Hie at 


for counsel tees paid by him on account of services rendered in cou- 
testing a proper charge against hitn. 


. Allowance of fees lo guardian ad litem.—An executor or administrator 
he allowance of Compensnion to the 


~~ 


cah Lot complain, on error, of t 
guardian ad litem of the infant distrilutees, on final settlement of his 


accounts and vouchers, since he is not thereby prejudiced. 
Aprrat from the Probate Court of Greene. 


In the matter of the estate of James A. Andetson, de- 
ceased, on final settlement of the eeeounts and vouchers 67 
John B. Thompson, the executor. The exeevtor asked 
leave of the court to amend his inventory, by striking eut 
the names of several slaves which were included therein, 
on the ground that they were so included by mistake ; and 
to allow him a credit for $450, paid by him to the testator’s 
widow, to whom he had surrendered said slaves, for their 
hire during the time he had retained them. The distribu- 


tees resisted each of these motious, and also moved the 


court to charge the executor with the hire of said slaves 
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trom the time he delivered them up to the widow. On the 
evidence adduced touching these matters, (the material por- 
tions of which are stated in the opinion of the court,) the 
probate court decided each of the motions against the ex- 
ecutor ; and he reserved exceptions to its several rulings, 
as also to its refusal to allow him a credit for counsel fees 
paid by him, for services rendered on the settlement, and 
to the allowance of compensation to the guardian ad litem 
of the infant distributees. All the rulings of the probate 
court, to which exceptions were reserved by the executor, . 
are DOW assigued as error. 


Wu. P. Wess, for appellant. 
W. CoLeman, contra... 


A. J. WALKER, C. J.—The main question in this case: 
is, Whether the appellant: was chargeable, upon the final: 
settlement of his accounts, as the executor of the will of 
James A. Anderson, deceased, with a negro woman, Jane, 
and her children, and with their hires. The appellant’s 
testator died in possession of the slaves, and they were in- 
cluded in the inventory as a part of the estate of the de- 
ceased. But the executor afterwards delivered the slaves 
to the widow, aud paid hire to her up to the time of deliv-- 
ery. The executor was legally justifiable in delivering the 
slaves, and paying hive for them to the widow, if they be- 
longed to her. For the executor it is contended, that the 
slaves belonged to the widew ;. and for the children, that 
they were the property of the testator. It appears from 
the bill of exceptions, that the wife of James A. Anderson, 
the deceased, is the daughter of John Spueght; that John 
Spaight died in 1825, leaving a widow and three children ; 
that the slaye Jane belonged to his estate ; that there was 
an admiuistration upon the estate; that there was a final: 
settlement of the administration, and a discharge of the 
administrator and administratrix; that the debts of the 
estate were paid; that Jane and the other slaves of the 
estate were left undivided, and, after the settlement of the 


—— 
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‘administration, remained collectively under the charge of 
the administratrix, who was the widow of the deceased, 
and her son: that in £842 the appellant’s testator intermar- 
ried with Elizabeth V. Spaight, one of the distributees of 
Spaight’s estate, and that then the widow of Spaight placed 
Jane in the possession of the testator and his wife, to be 
held as a loan until a division was had; that the children 
of Jane have been born since that time; that Jane and 
her children remained in the possession of the said James 
A. Anderson, the testator, until some time during the 
year 1849, when the distributees of the estate of 
Spaight made a division of the slaves belonging to that es- 
tate, including Jane and her children, and joined in a com 
veyance, reciprocally conveying to each other their respee- 
‘tive shares ; that Jane and her children were allotted to 
Anderson and his wife, and that they afterwards were in the 
possession of Anderson, until he died. Upon these faets, 
did Jane and her children belong to Anderson, or to hie 
wife, at the time of his death ? 

Without deciding the point, we grant, for the purposes 
of this opinion, that, until the division in 1849, the slaves 
Jane and her children belonged to the estate of John 
Spaight, deceased ; and that the status of the slave prop- 
erty of that estate was such, that an absolute right to his 
wife’s interest in it did not vest in James A. Anderson, 
jure mariti, before the division in 1849. Dy marriage, a 
husband had, by the common law, a right to reduce his 
~wife’s choses in action to possession, and thus acquire a 
title to the same during the coverture. The first statute 
securing to married women their separate estates, was 
adopted on the Ist March, 1848. From 1842 to March 
‘ist, 1848, James A. Anderson’s relation to his wife’s chose 
in action, consisting of a lawful claim to a distributive 
éhare of the slaves of her deceased father’s estate, was gov- 
erned by the common law. The common law gave him a 
right to reduce his wife’s distributive share to possession, 
at any time during the coverture. This right was not 
taken away by the adoption of the married woman’s law 
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of March Ist, 1848, but remained as complete and effective 
after the passage of that law, as it was before. The law 
has been so settled in this State, by the decisions in Aidd e. 
Montague, (19 Ala. 619.) and Sierns v. Weathers, (30 Ala 
712.) See, also, Manning 0. Manning, 24 Ala. 386 ;. Hardy 
v. Boaz, 29 Ala. 1683 Shap v. Burns & Coles, 35 Ala. 653. 

It is probable, that the position which has been taken in 
this State, upon this subject, is irreconcilable with the posi- 
tion of the appellate court of Mississippi, in reference to a 
kindred question.—Clark v.. McCreary, 12 8. & M. 347; 
Duncan v.. Johnson, 23 Miss. 130. . But the doctrine an- 
nounced by this court necessarily controls the title of 
property to a large extent, and, having been recognized as 
law for ten years, is not new open for controveisy. We 
do not wish, however, to be understood as insinuating a 
doubt of the correctness.of its. for we are inelined to think, 
that it is sustained by satisfactory reasoning in the decision 
of Kidd v. Montague, where it was first announced. 

[2.] By virtue of the prineiple above stated, James A. 
Anderson had a right, notwithstanding the act of March 
Ist, 1S48, to go on and reduce to possession his wife’s dis- 
tributive interest in the slaves of her father’s estate ; and 
if he did so in his life-time, a complete title vested in him, 
to the exclusion of his wife. The division, by the concur- 
ring consent of all the distributees, may not, according to 
previous decisions of this court, have had the eflect of vest- 
ing the respective distributees with the legal title. But, 
as the debts of the estate were paid, and a final settlement 
of the administration had been eftected, the division, and 
reciprocal conveyances of the distributees, certainly had, 
at least, the effect. of investing each with the equitable 
title —Marshall v. Crow, 29. Ala. 278; Vanderveer v. Al 
ston, 16 Ala. 494; Bethea v. McColl, 5 Ala. 308; Miller 
v. Fatman, 11 Ala. 609. A court of chancery would, upon . 
a suitable application, have ordered a division ; and those 
who were interested may, by consent, do that which might 
have been accom} lished through the agency of a court of . 
chancery. The wife of James A. Anderson having, by the..: 
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division and deed, acquired: a title to the slaves Jane and 
her children, even though it was purely equitable, and 
having possession thereafter, the husband, by virtue of his 





right to reduce to possession his wife’s choses, acquired at 
Jeast an equitable title, which is not affected by the mar- 


i ried woman’s law. 

The executor was guilty of a palpable breach of duty 
in. surrendering the property thus held by his testator, and 
the court properly charged him on account thereof. 

[3.] The executor was not entitled to a credit for the 


fee paid his counsel, on account of services. rendered in 
support of the attempt to relieve himself from the charge 
for the slaves Jane and her children. The litigation upon 
that subject was produced by his own error, and by an at- 
tempt to obtain the sanction of that error by the court. 
For the fees of counsel in such a litigation, the estate 
ought not to be charged—Smith v. King, at June term, 
1860. 

[4.] If there was any error in making the allowance to 
3 the guardian ad litem, it was one which did not prejudice 
i the axl ant. 

It is not necessary for us to notice the rulings on ques- 
tions of evidence. They have not been presented by coun- 
sel in argument ;.and it is very clear that the court has 
committed no error in those rulings, which would have 
changed the result. 

Affirmed. 








HARRISON vs. McCRARY. 





' BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF AWARD, SETTLEMENT 
} OF PARTNERSHIP ACCOUNTS, INJUNCTION, &C. J 


} 1, Injunction of action at law. —A court of equity will not enjoinan action : 
at.law for a trespass, on +he ground that the plaintiff therein js, and »: 
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was at the time of the alleged trespass, indebted to the defendant on 
account of other matters, and is insolvent. 

2. Dissolution of injunction, without dismissal of bill.—An injunction may 
properly be dissolved for want of equity, where the allegations of the 
bill are not sufficient to authorize the interference of the court by in- 
junction, although the-bill may be retained for other relief. 


ApprAL from the Chaneery Court of Dullas. 
Heard before the Hon. JAMes B. Cuark. 


Tue complainant in this case, L.C. Harrison, and P. R. 
MeCrary, the defendant, forined a mereantile partnership 
in October, 1851; the business to be conducted in the 
town of Summerfield, in Dallas county, and to continue for 
the period of five years, unless sooner dissolved by agree- 
anent. On the 22d December, 1853, Harrison bought out 
McCrary’s interest in the firm, and employed him, at a fixed 
salary, to collect the outstanding debts; and the profits and 
losses of the business up to that time, as shown by the 
‘ooks, were adjusted between them by written agreement. 
Gt was soon afterwards disgovered that the data on which 
this agreement was based were incorrect, and the parties 
thereupon entered into another written agreement, which 
provided, in substance, that the settlement between them 
should be made according to the principles of the original 
articles of partnerchip, instead of the second agreement 
above mentioned. Not being able to settle the partnership 
ace ints between themselves, the parties entered into a 
written agreement, under seal, dated the 23d September, 
1857, to submit the matters in dispute to arbitration; the 
award to be entered up as the judgment of the circuit court, 
under the provisions of the Code. On the 4th May, 1858, 
an award was made by two of the arbitrators, deciding 
that McCrary was indebted to Harrison in the sum of 
$5,767 57. This award was filed inthe office of the cir- 
cuit clerk, and an execution was thereon issued against 
McCrary, which was levied on four slaves ; and these slaves 
were afterwards sold under the execution, and avere pur- 
chased at the sale by Harrison. At the term ef the circuit 
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court te which the execution was returnable, MeCrary made 
a motion to quash it, and to set aside the award ; and his mo- 
tion having been overruled, he excepted to the ruling and de- 
cision of the circuit court, and sued out an appeal to the su- 
preme court, where, at the June term, 1860, the judgment 
of the circuit court was reversed, and-the cause remanded,— 
the supreme court holding, that ‘the award was, at least 
prima facie, void.”—See the case reported in 36 Ala. 577. 
Soon after the levy of the execution on the slaves, (at what 
precise time does not appear,) McCrary brought an action 
of trespass against Harrison, to recover damages for the 
taking of the slaves ; and that action was pending on the 7th 
July, 4860, when Harrison filed his bill in equity against 
McCrary,—alleging, in addition to the facts above stated, 
that McCrary was largely indebted to him on account of 
the partnership transactions between them, aud was insol- 
vent. The prayer of the bill was, that the action at law 
might be perpetually enjoined, and the award specifically 
performed ; or, in the event the court should decline to 
decree a performance of the award, that an account might 
be taken of all the partnership transactions, and that the 
value of the slaves, with their hire, might be applied te 
the satisfaction, pro tanto, of the amount which might be 
found due to the complainant ; and the general prayer, for 
other and further relief, was added. On the filing of this bill, 


an injunction was granted by a cireuit judge. After put” 


ting in an answer, in which was incorporated a demurrer, 


the defendant moved the chancellor to dismiss the bill for 


want of equity, and to dissolve the injunction. On the 
hearing of this motion, the chancellor dissolved the injunc- 
tion, but refused to dismiss the bill for want of equity; 
and the dissolution of the injunction is now assigned as 
error by the complainant. 


Byrp & Morean, for appellant, cited Story’s Equity, 
§§ 893-97, 901, 902, 905, 907, 957-58 ; Harrell v. Ells- 
worth, 17 Ala. 576; Burden v. Stein, 27 Ala. 104. 
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Perrus, Peaues & Dawson, contra, cited Hamilton ¢. 
Adams, 15 Ala. 596; Wiggins e. Armstrong, 2 Johns. Ch, 
1443 Norris v. Norris, 27 Ala. 519. 


R. W. WALKER, J.—There was no error in the decree 


dissolving the injunction. The complainant admits that he 


committed a trespass in taking and earrying away the de- 


fendant’s slaves; and he seeks to enjoin the action for that 


trespass, on the ground that the defendant is indebted to 
him on account of partnership transactions, and is insol- 
vent. The well-settled rule, that a creditor at large, or 
before judgment, is not entitled to an injunction, to pre- 
vent the debtor from fraudulently disposing of his prop- 
erty, (Wiggins v. Armstrong, 2 Johus. Ch. 144; Mercer v. 
Downs, Hopkins’ Ch. 365,) would seem to. be decisive 
against the right to an injunction in this case. For, if the 
creditor ean take his debtor’s property by foree, to secure 
his debt, and held on to it by enjoining the action of tres- 
pass, he is permitted to accomplish by force, sanctioned in 
equity, that which the court would not allow him to do 
without force. . To suffer that to be dcne, would be a plain 
violation of the familiar.and wholesome principle, that a 
right cannot grow out of a wrong.—See, further, Hamilton 
v. Adams, 15 Ala. 596. In addition to, this, a court of law 
is the proper tribunal to ascertain the damages, to which 
a@ party is entitled for a trespass upon his property. ‘Smart 
money,’ or vindictive damages, can be recovered at law ; 
but a court of equity cannot consider that question at all, 
and therefore cannot ascertain the damages. The elflect of 


sustaining the injunction, in such a case, must be to deny. 


the right of the injured party to smart money. 

It is hardly necessary. to.add, that where a bill does not 
warrant an injunction, the injunction may properly be dis- 
solved, although the bill may be retained for other relief ~- 
Norris v. Norris, 27 Ala. 529, . 

’ Decree affirmed. . 
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WARD vs. CAMERON’S ADM’RS. 
TAPPLICA TION FOR REVOCATION OF LETTERS OF ADMINISTRATION. | 


4, Presumption in favor of riiing of primary court.—tin a probate case, where 
the correctness of the ruling of the primary court depends on the 
proof, and the record dees not purport to set out all the evidence on 
which the probate judge acted, the appellate court will presume that 
his decision was justified by the evidence. 

Revocation of letters of edministvation.—If letters of administration aré 
granted by the probate court, within forty days after the death of the 
intestate is known, in contravention of the order of preference pre- 
scribed by the statute, (Code, §§ 1665--69,) the largest creditor of the 
estate may proceed to obtain a revecation of such letters; but, to en’ 
title bim to make an application for that purpose, he must show that 
he is the largest creditor of the estate; and he cannot complain, on 
error, of the refusal of his application, when the record does not show 
that he proved that fact. 


2 


AppEAL from the Probate Court of Henry: 


{y the matter ef the estate of Angus Cameron, deceased, 
on the application of John Ward and Christopher Ward. 
for'the revocation of letters of administration -previously 
zranted to Sarah Cameron and Richard T. Hudspeth, and 

the grant of letters to themselves. The refusal of the ap- 
plication is assigned as error. - 


Martin, BALpwin & Sayre, for appellante. . 
Pues & BuLiock, contra. 


A. J. WALKER, C. J.—An application was made by 
the appellarts, for the repeal of the letters of administra- 
tion of the appellees. The parties making the motion 
filed a petition, which is set out in the record. In the peti- 
tion they claim to be the largest creditors of the estate. 
The entry of the judge, overruling the petition, does not 
set out all the evidence which was adduced on the trial, 
and there is: no bill. of exceptions. We have, therefore, 
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presented the case, which has been unfortunately of very 
frequent occurrence, where the correctness of the ruling of 
the court below depends upon the proof, and we do not 
know what the proof was. In such case, we must pre- 
sume in favor of the correctness of the judgment, and 
award an affirmance.—Morgan v. Morgan, 35 Ala. 303; 
Taylor ve. McElrath, ib. 330; Southern Ins. Co. v. Holcombe, 
ab. 327; Rupert v. Elston, ib. 79. 

[2.} It is not shown that the appellants proved that they 
were the largest creditors of the estate, or, indeed, that 
they were creditors at all. We have decided, that where 
an administrator was appointed within forty days, in con- 
travention of the order of preference prescribed by the 
statute, the largest creditor of the estate might proceed to 
obtain a revocation of the administration. —Curtis v. Wil- 
liams, 33 Ala. 570 ; Curtis v. Burt, 34 ib. 729. But, unless 
the petitioner was a creditor of the estate, he would have 
no right to move for a revocation of an irregular appoint- 
ment, and no ground for complaint that the court over- 
ruled his motion. As it does not appear that the peti- 
tioners were creditors, we can not affirm that there was 
no sufficient reason for the action of the court. 

Affirmed. 











COKER vs. PITTS. 
[SALE OF SLAVES BY PROBATE COURT FOR PARTITION. J 


1. When sale for partition may be deereed.—Under the act of February 5, 
1856, (Session Acts 1855-6, p. 20,) an order for the sale of slaves, for 
partition among the several joint owners or tenants in common, 

should not be granted by the probate court, on the application of the 

guardian of infants, without proof that the sale would be to the inter- 
est of the iMt4nts; but, when the application is made by adult part- 
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owners, such proof is not necessary, although some of the parties 
interested are infants. 


AppeAt from the Probate Court of Tallapoosa.. 


Ww. H. Barnes, for appellant. 
McCraw & OuIver, contra. 


STONE, J.—The present application, for the sale of 
slaves for division, was made under the act approved Feb- 
ruary 5th, 1856, which act was amendatory of the act 
approved February 15th, 1854, and of section 2677 of the 
Code.—See Pamphlet Acts of 1855-6, p. 20; Acts of 
1853-4, p. 7. The petitioners in this case were not 
guardians of infants, or persons of unsound mind ; but peti 
tioned in their own right, they being adults. The proof 
taken in the cause conclusively shows, that an equitable 
“partition or division” of the slaves can not be made with- 
out asale; but it is not shown, that it would be to the 
interest of the infants, who are part-owners of this prop- 
erty, to sell the same. It is here contended, that the order 
of sale should not have been granted in the absence of 
such proof. In support of this position, the appellants rely 
on the 5th section of the act of February 5th, 1856, which 
declares, that, “before granting any application under this 
act, the said judge of probate must be satisfied by evidence, 
taken as in chancery cases, that an equitable partition or 
division can not be made; and, when the application is by 
the guardian of any one or more of the infants or persons. 
of unsound mind, the judge ot probate must not only be 
satisfied that such property can not be equitably divided, 
but that it would be to the interest ot such infants or per- 
sons of unsound mind to sell the same for the purpose of. 
partition and division.” 

This argument can not be maintained.. It runs counter 
to the express language of the statute, and to the familiar: 
maxim of the law, inclusio unius est exclusio alterius. 
Moreover, there is strong reason. for requiring proof that 
the interest of the infants would be promoted by a sale,. 
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when the guardian is the actor in the proceedings. In such 
case, the guardian alone manifests a wish to sell ; and souné 
policy would dictate that his wish should not be gratified, 
unless it would be to the interest of the infants to seli. 
The case is quite changed,-when adult part-owners ask a 
sale for division. Their interests are co-equal with those of 
the infants. Their right to have the possession of their 
property, and to have their wishes in the premises grati- 
fied, is to -be-respected equally with the interests of the 
infants. It would be monstrous to hold, that adult part- 
owners should be kept out of the enjoyment of their prop- 
erty, merely because other part-owners were infants, and 
the interests of such infants did not require that the prop- 
erty should be sold. 

Judgment of the probate court affirmed. Let the costs 
of this appeal be paid by the appellant, Thomas J. Smith. 





ALA. & TENN. RIVERS RAILROAD COMPANY vs. 
OAKS. & MILLS. 


[ ACTION AGAINST RAILROAD COMPANY AS COMMON CARRIER. } 


1. Examination of parties as witnesses, in appeat case from justices coure. 
‘In appeal cases from ® justice’s court, where the amount in contro- 
versy exceeds twenty dellars, the statute authorizing either party tu 
be a witness in his own behalf, (Code, § 2779,) has no application to 
~ suits by or against corporatious aggregate. 


AppeaL from the Circuit Court of Shelby. 
‘Tried before the Hon. James B. Marre. 


:Byrp & Morcay, for appellant. 
R. W. WALKER, J.—This was an appeal from a 


justice’s court. The plaintiffs (who were partners) claimed 
over twenty, and less than fifty dollars; and one of them 
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eftered himself as a witness. He was objected to as incom- 
petent to testify, on the ground that the defendant was a 
corporation; but the court overruled the ‘objection, and 
permitted the witness to testify. 

The Code provides, that “when the matter in centro- 
versy, or damages claimed, exceed twenty dollars, either 
party may be a witness in his own behalf, unless the party 
against whom the testimony is offered swears that the 
testimony proposed to be given is untrue.”’—Code, § 2779. 
The language here employed plainly implies, that this pro- 
vision was designed to apply only to those cases, in which 
the party against whom the testimony is offered has the 
legal capacity to take un oath. A corporation aggregate 
can not take upon itself an oath, and upon that oath swear 
that the testimony proposed to be given is untrue. The 
section of the Code (§ 2313) construed in Yonge v. Mobile 
& Ohio R. R. Co., (31 Ala. 422,) bears a strong resemblance 
to the one we are considering; and the decision of the 
court in that ease supports the opinion just expressed, that 
the clause of section 2779, above quoted, has ne application 
to suits by or against corporations. 

‘Judgment reversed, and cause remanded 


A. J. Warkenr, C. J., not sitting. 





' COATE vs: COATE’S ADIMW’R. 


‘ [TROVER FOR CONVERSION OF SLAVES. } 


3. Competency of transferror as witness for transferrce-—A distributee of an 
estate, who is shown to have released to the other distributees his 
interest in the subject-matter of a suit brought by the administrator 
in his representative character, is not incompetent as a witness for 
the plaintiff under section 2290 of the Code, 

2. Competency of distributee as witness for administrator.—But such dis- 

“iribntee, notwithstanding such release, is not a competent witness 
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for the administrator, on the ground of interest, although he might 
be rendered: competent by a release of his entire interest in the. 
estate. / 

3. Competency of witness as affected by interest—An obligor in a bond 
given under section 1691 of the Code, when administration is eom- 
mitted to the general administrator, the sheriff, or the coroner, condi- 
tioned for the payment of the fees and allowances anade by the eourt: 
on such administration, “if the property of the estate is insufficient 
therefor,” is not, under section 2302 of the Code, incompetent as 3. 
witness for such administrator, in an action brought by him in his 
representative character. 





Appecat from the Circuit Court of Clark. 
Tried before the Hon. Joun K. Henry. 


Tus action was brought by E. P. Chapman, as the ad- 
ministrator of William F. Coate, deceased, against Burr J. 
Coate, to recover damages for the conversion of several 
slaves. The defendant pleaded noé: guilty, and the statute 
of limitations of six years, with leave to give any special 
matter in evidence. ‘On the trial,” as the bill of excep- 
tions states, ‘the plaintiff introduced one Andrew J. Coate 
as a witness; to whose competency the defendant objected, 
on the ground that he was interested in the event of this 
suit, and that the record in this suit would be evidence for 
him in another suit; and proved to the court, that plain- 
tiff’s intestate died, leaving no children, and that said wit- 
ness was his brother, and one of the distributees of his es- 
tate. The plaintiff then offered an instrument of writing, 
which was proved to have been executed and delivered by 
said witness, dated the 24th September, 1860; by which 
he released and conveyed to Mary E, Toland and John 8. 
Coate all hig right and title, both at law and equity, in and 
to the slaves which are the subject of this suit, and their 
hire ;. and proved to the court, that said Mary E. Toland 
and John S. Coate were, besides said witness, the only dis- 
tributees of said estate.. The defendant still objected to. 
the competency of said witness, on the ground above 
stated, and because said instrument was but a transfer of 
said witness’ interest in the subject-matter. of the suit. 
The court overruled both of, said objections, and permitted, 
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said witness to testify for the plaintiff; and the defendant 
excepted. The defendant further objected to the com ye- 
tency of said witness, on. the ground that he was one of 
the makers of a bond, indemnifying said plaintiff, as the 
administrator of said estate, against any fees and allow- 
ances for which he might be liable beyond the assets of. 
said estate ; and read said bond: in evidence, after proving. 
its execution. The court overruled this objection, and the 
defendant excepted.” The condition of said bond, after: 
reciting that letters of administration on the estate of said 
intestate had been granted, on the application of said John 
S. Coate, to E. P. Chapman, the sheriff of the county, 
was, that “if said John S. Coate shall well and truly pay, 
or cause to be paid, such fees and allowances as may be 
made by said court on such administration, if the property 
of the estate if: insufficient therefor, then this obligation to 
be void,” &e. The overruling of the several objections to 
the competency of the witness, and permitting him to tes- 
tify, are the only matters assigned as error. 


Dickinson & Kiupatnicr, for appellant. 
WiuiaM Boyes, contra. 


A. J. WALKER, C. J.—The objection that Andrew J. 
Coate was incompetent, because he was a transferror, 
offered as a witness to establish.a right transferred by hin, 
is not to be decided upon the decisions of this court made 
before the adoption of the Code. The subject is covered 
by the Code, and the question must be determined by ref- 
erence to section 2290 of the Code, and the construction 
of it which has been adopted. The precise objection 
which we are considering, was made and overruled in the 
case of Lobinson v. Tipton, (31 Ala. 595,) and by that deci- 
sion we are willing to abide. 

[2.] This court is committed to the proposition, that the 
distributee is incompetent as a witness for the administra- 
tor, on the ground of interest.—WWalker «. Walker, 34 Ala. 
469; DMcLemore v. Nuckolls, at. the present term. The: 
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Witness in this case was incompetent, unless his incompe- 
tency was removed. To restore the competency of the 
Witness, the plaiutiff proved, that the witness had made’a 
transfer to two of his co-distributees, of his interest in the 
slaves in controversy, and the hire of them. It is well es- 
tablished, that a release by the distributee, of lis entire 
raterest in the estate, would have removed the objection. 
Robinson v. Tipton, supra; Gray v. Gray, 22 Ala. 233 ; 
Herndon v. Givens, 19 Ala. 313; Johnson v. Culbreath, ib. 
348; Clealand v. Huey, 18 ib. 343. But we think it is 
equally clear, both upon principle and authority, that a 
mere trausfer of the distributee’s interest in the subject- 
matter of the particular suit will not have that effect. 
Notwithstanding such a transfer, the witness is interested 
in the remainder of the estate, in swelling the fund for the 
payment of debts, and in avoiding the imposition of costs 
upon the administrator, whereby the assets for distribution 
will be diminished. The precise question was decided by 
this court in Abcrerombie c. Hall, (6 Ala. 657,) adversely to 
the competency of the witness. See, also, Maury v. Blason. 
8 Porter, 211. 

[3.] As the objection to the competency of the witness 
last noticed may be removed upon a future trial, it is ne- 
cessary for us to notice another objection. ~The witness is 
one of the obligors ina bond given under section 1691 of 
the Code, conditioned to pay the tees and allowances made 
by the probate court on the administration, “if the prop- 
erty of the estate is insufficient’ therefor.” The liability 
upon this bond is contingent-upon the facts; that there are 


- fees, and that allowances are made by:the court, and that 


“the property of the estate is insufficient therefor.” It is 
not a bond for the indemnity of the administrator against 
the costs of the suit; and the question here is not at all 
analogous to that which was decided in Harris v. Plant, 
(31 Ala.639,) asto the competency of one bound to indemnify 
the party who offers him. The proceedings in this case 
are, as to the obligors in the bond, res ater alios acta. 
We can not perceive how the judgment could be evidence 














JUNE ‘TERM, 1861. 659 


Memphis & Charleston Railroad Company vy. Bibb. 








for them in a suit upon the bond, except in the same sense 
im which it would be evidence as to all the world, to prove 
the fact that such a judgment was rendered. We decide, 
therefore, that the witness, under section 2302 of the Code, 
was not incompetent, in consequenee of his being an ob- 
ligor on the bond above-named. 

Reversed and remanded. 


MEMPHIS & CHARLESTON RAILROAD COMPANY 
vs. BIBB. 


[ACTION AGAINST RAILROAD COMPANY, TO RECOVER VALUE OF HORSES 
KILLED BY LOCOMOTIVE. | 


1. Objection to.intervogatory to witness; when made.—When a deposition is 
taken without filing interrogatories, an objection to a question, on the 
ground that it is leading, must be made at the examination of the 
Witness, and comes too late when made for the first time at the trial. 

2. Statutory liability of railroad: company: general charge on evidence—In 

an action against a railroad company, to recover the value of horses 

run over and killed by the defendant’s engines and cars, if the evi- 

dence simply shows that the horses were run over and killed by a 

train of cars, and that the engineer in charge of the train failed, at 

the time the accident occurred, to comply with the requisitions of the 
statute as to blowing the whistle, ringing the bell, reversing the en- 

* gine, &e., (Session Aets 1857-5, p. 15.) the court is not authorized to 

charge the jury, that, if they believe the evidevce, they must find for 

the plaintiff: such a charge is an invasion of the province of the jury, 
who alone could infer from the evidence that the damage was caused 
by the engincer’s neglect of duty. 


- APPEAL from the Circuit Court of Jackson. 
1 Tried before the Hon. S. D. Hauer. 


Tus action was brought by A. S. Bibb, against the ap- 
pellant, a corporation chartered by an act of the legislature 
of this State, to recover the value of two horses, which 
were run over and killed by a train of cars belonging to the 


. defendant ; and was commenced on the 5th of November, 
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1859. No pleas appear in the record. ‘“ When the cause 
was called for trial,” as the bill of exceptions states, “ the 
defendant moved the court to suppress the second inter- 
rogatory, with the answer thereto, contained in the depo- 
sition of the witness Riguey, because said interrogatory is: 
leading.” The deposition of this witness was taken with-- 
out filing interrogatories ;- but the commissioner by whom: 
it was taken wrote down. the questions which were asked,. 
with the answers thereto. The court. overruled the mo- 
tion, and the defendant excepted. 

The witness Rigney testified, that he was a passenger on 
the train of cars by which the plaintiff’s horses were killed ;. 
that his attention was attracted by the continuous blowing 
of the whistle, and, on looking out of the window, he saw 
the horses on the railroad track, running at full speed, and 
apparently much frightened; that the cars were moving 
with their usual velocity, were not more than fifty yards. 
behind the horses, and were gaining on them; that the 
horses, when he first saw them, were about one hundred 
and fifty yards distant from the railroad bridge across Paint 
Rock River, and were running towards the bridge; that 
they were overtaken by the cars just before reaching the 
bridge, were run over, and killed; and that the speed of the 
cars was not checked until they were very near the bridge, 
and not in time to save the horses. It was proved by the 
plaintiff, that the railroad track was crossed by the public 
road leading from Huntsville to Bellefonte, at a point 
which was variously estimated by the witnesses at from 
four to six hundred yards from the bridge; that the 
track, at the crossing, was on an embankment about eight 
feet high, which gradually increased to about twenty-five 
feet at the bridge, and was an up-grade ; and that the en- 
gineer, who had charge of the trainat the time of the acci- 
dent, did not blow the whistle, nor ring the bell, before 
reaching the crossing. The value of the horses was also 
proved. The above being the substance of all the evi- 
dence introduced by the plaintiff, and the defendant intro- 
ducing no evidence at all, the court charged the jury, “ thaty,, 
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if ‘they believed the evidence, they inust find for the plain- 
‘tiff ;” to which charge the defendant excepted. 

The charge to the jury, and the ruling of the court on 
the evidence, as above stated, are now assigned as error. 


WALKER & BRICKELL, for appellant. 
Rosinson & JONES, contra. 


STONE, J.—The objection to the form of the interroga- 
tory, if there be anything in it, came too late. It should 
shave been made at the examination of the witness; for, te 
hold otherwise, would license parties to experiment, and 
greatly hinder the ascertainment of truth.—A‘yle v. Bostick, 
10 Ala. 589; Sayre v. Durwood, 35 Ala. 251; Towns oe. 
Alford, 2 Ala. 3783 3 Bin. 130; 108. & Rh. 63, 

[2.] The act “to define and regulate the liability of rail- 
road companies,” approved February 9th, 1852, which was 
construed in Nashville & Chattanooga Railroad Co. ¢. Pea- 
cock, (25 Ala. 230.) was materially modified, and some of 
its provisions repealed, by the later statute, of the same 
title, approved February 6th, 1$58.—See Session Acts of 
1851-2, p. 45; and of 1857-8, p. 15. The later statute 
was of force when the plaintiff in the present suit sus- 
tained the injury of which he complains. 

The act of 1858, after declaring that it is “the duty of 
the engineer, or other person having control of the running 
‘of a locomotive on any railroad in this State, to blow the 
whistle, or ring the bell,” and to apply the brakes, and re- 
verse the engime in certain cases, employs the following 
language : ‘* That all railroad companies, in whose employ- 
ment said engineers are at the time of any accident occa- 
sioned by failure to comply with the provisions of the first 
section of this act, shall be liable for all damage done to per- 
sons, stock, or other property, on account of said failure to 
comply with the requirements of this act, or on account of 
any negligence whatever on the part of the railroad com- 
pany or its agents, and in no other case.” 

The testimony in this case tends to show, that the en- 
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gineer failed to comply with the provisions of the first sec+ 
tion of the act of 18583; and to this extent, there does not 
seem to have been any conflict in the testimony. But there 
was no. witness who testified, or probably could testify; 
that the accident complained of was occasioned by the en- 
gineer’s omission of duty. Before it could be affirmed that 
Mr. Bibb had lost his horses 6% account of the engineer’s 
failure to comply with the duties enjoined on him by the 
statute, if was necessary that some other fact should be in- 
ferred from those of which proof was made. Jt is the 
province of the jury to draw inferences of fact; but the 
court can draw no such conclusions, except the case be 
within the operation of some legal presumption.—See Br. 
Bank v. Crocheron, 5 Ala. 2503 Ward v. State, at the last 
term; Bliss v. Anderson,31 Ala. Rep. 612. The charge 
given on the effect of theevidence, if believed, invaded the 
province of the jury. 

This case is not affected by the act of the late extra ses~ . 
sion of the legislature.—Pamphlet Acts, 37.. 

Reversed and remanded. 

R,. W.. WALKER, J., not sitting. 





HUNT’S EXECUTOR ¢s. HALL: 


[act ION ON PROMISSORY NOTE, BY ASSIGNEE AGAINST MAKER. j 


3. Conflict of laws us to rate of interest.—A promissory note, made in this - 


State, but payable in New Orleans, bears interest according to the‘ 
laws of Louisiana, unless a different rate is specified in the note. 


2. Alteration ef written, by subsequent verbal contract; variance.—The 


maker and holder of a promissory note may, by subsequent verbai 
agreement, founded on suflicient consideration, change the rate cf: 
interest which it bears; yet the holder cannot, ‘n/a suit on the nete, - 
itself, recover on such modified contract. 


AppEAt from the Circuit Court of Mobile. 
Tried before the Hon..C. W. Rapier. .. 
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Tuts action was brought by the executrix of Thomas F, 
Hunt, deceased, against Joho Hall, Joseph Hall, and Gerald 
B. Hall ; was founded on the defendants’ promissory note 
for $2,000, dated Mobile, March 11th, 1550, payable to 
John Hunt, or order, in the city of New Orleans, with 
interest from date, and assigned by the personal representa- 
tive of said John Hunt to the plaintiff’s testator ; and was 
commenced on the 23d March, 1859. The defendants 
pleaded the general issue, and payment. On the trial, as 
the judgment entry shows, the plaintiff read in evidence 
the note which was the foundation of the suit, with the 
several credits endorsed, and the-deposition of one Walker. 
The credits endorsed on the note were the following: “New 
Orleans, March 6, 1851, $160, interest on this note to the 
11th inst.” ; “New Orleans, March 10, 1852, S160, for one 
year’s interest on this note”; “on.account of principal and. 
interest of this note, $1,500, Dee. 8, 1858”; “en account 
of principal and interest, $1,027 50, April 15, 1859.” 
The last endorsement was signed by the plaintiif’s attorney 3 
the others, as Walker testified, were in the handwriting of 
the personal representative of John Hunt. Walker testi- 
fied, also, to facts tending to show that, by the terms of the 
contract between the payee and makers, the note was to 
bear eleht per cent.- interest; and that, by subsequent 
agreement between himself, as the collecting attorney of 
the plaintiff, and one of the defendants, the laiter expressly 
promised to pay eight per cent. interest, in consideration. 
of his forbearance to sue until a specified day, which had 
vassed before the cammencement of the suit. It was 
admitted, that the legal rate of interest in Louisiana wae 
five percent. This being all the evidence introduced by 
the plaintiff, the defendants demurred to it; and the court 
thereupon rendered judgment for the plaintiff, for one cent 
damages, besides costs ; holding, that the. defendants were 
indebted to the plaintiff at the commencement of the suit, 
but had paid the sum due. The plaintiff appeals from this-. 
judgment, and here assigns the same.as error, 
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W. C. Easton, for appellant—The judgment of the 
court below is founded on the erroneous assumption, that 
‘the note carried ouly five per cent. interest, and was there- 
fore fully paid by the credits endorsed on it. It has been 
decided in Louisiana, that if the rate of interest specified 
in a contract be according to the law of the place where 
the contract was made, although that rate may be greater 
than is allowed by the law of the place where payment is 
to be made, the ceurts of the latter place will enferce the 
payment of the specified rate, as a part of the substance of 
the contract.— Dessau v. Humphreys, 20 La. 11. The same 
doctrine prevails in New York and Vermont; is said by 
Chancellor Kent to have much to recommend it, for reason- 
-ableness, convenience, and certainty ; is fully sustained by 
Judge Parsons, and is cited with approbation by this court, 
in Hanrick v. Andrews, 9 Porter, 30.—See Chapman v. 
Robinson, 6 Paige, 627; Peck v. Mayo, 14 Vermont, 3 5 
2 Kent’s Com. 460, note; Parsons on Contracts, 96, note. 
The rate of interest not being expressed on the face of the 
note, Walker’s testimony was admissible to prove it.— West 
‘vw. Kelly, 19 Ala. 353; Hanrick v. Andrews, 9 Porter, 35; 
31 Ala. 721; 1 Greenl. Ev. §§ 286, 288. 


CHAMBERLAIN & Hau, contra.—The note being paya- 
-ble in New Orleans, the rate of interest is to be determined 
by the law of Louisiana.—Dichinson v. Branch Bank, 
12 Ala. 54; Story on Conflict of Laws, (4th ed § 291. 


R. W. WALKER, J.—The note was made payable in 
Louisiana, and, being silent in respect to the rate of inter- 
est, must bear interest according to the law of that State. 
Dickinson v. Branch Bank, 12 Ala. 54; Story on Conflict 
of Laws, § 2913; Scofield v. Day, 20 Johns. 102; Peck 
v. Mayo, 14 Vermont, 33. It was an admitted fact in the 
case, that the legal rate of interest in Louisiana is five per 
cent. It is clear, therefore, that if we look alone to the 
note itsclf, in connection with the admitted law of Lou- 
isiana, which is silently incorporated into it as one of its 
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terms, the defendant was only bound to ] pay interest at the 
rate of five per cent.; and on that hypothesis, the pay- 
ments proved satisfied the note. 

{2.] It is true, however, that although the legal effect of 
the note was a promise to pay only ‘five per cent. interest ; 
still it was in the power of the parties to modify the writ- 
ten contract, in this respect, by a subsequent verbal agree- 
meut, founded on suflicient consideration.—Smith o. Garth, 
32 Ala. 373; Stoudenmeier v. Williamson, 29 Ala. 569. 
And under a complaint counting on the original contract 
as nrodified hy the subsequent parol agreement, the plain- 
tiff would be entitled to recover the rate of interest stipu- 
lated by such agreement. But, in-a suit upon the note 
itself, it is not allowable to prove a subsequent change of 
its terms, and recover upon the contract as thus modified. 
That would be, to allege one contract, and recover upon 
another ; which the law will not telerate—See Taylor 
». Pope, 3 Ala. 190. 

While, therefore, ii may be admitted, that there was 
evidence tending to show a subsequent parol agreement, 
whereby the defendant bound himself to pay interest at 
the rate of eight per cent.; yet, as the only count in the 
complaint was upon the note itself, such proof could be of 
no.avail to the plaintiff? Nor would it help the plaintiff 
to show that the defendant had, at different times, paid in- 
terest on the note at the rate of eightyper cent. That fact, 
if established, could not, ef itself, operate to change the 
legal effect of the note; and even if it did, it would not 
avail the plaintiff m this suit, who can only recover upon 
the contract alleged, according to which, as we have seen. 
the rate of interest to be paid was five per cent. 

Judgment affirmed. 
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SFRONG vs. CATLIN’S ADMW’R. 


[ ACTION ON ACCOUNT FOR WORK AND LABOR DONE. | 


1. What és revisable—Motions for a continuance, and for a new trial, 
are addressed to the sound discretion cf the presiding judge, and his 
decision is not revisable on error; and where such motions are predi- 
cated on the fact, that the presiding judge has never seen an opinion 
pronounced in the case by the supreme court, the principle is still the 
same. 

. Relevancy of evidence to prove contract.—A letter, written by defendant 
to plaintiff and another, requesting them to publish in their newspa- 
per an advertisement of an incorporated school, of which the defend- 
ant was one of the trustees, does not authorize the publication of the 
advertisement by the plaintiff alone in his paper, snd does not prove 
an assent by the defendant to such publication: yet, it being shown 
that the defendant, when payment was demanded of him, made no 
objection to the publication, but only insisted that the account should 
have been charged against the school, and net against himself indi* 
vidually, the letter is admissible evidence, as tending to show his 
agency in procuring the publication in his own name. 


Ww 


APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Porter KIne. 


Tus case was before this court at its January term, 
*860, when the judgment of the circuit court was re- 
versed, and the cause was remanded.—See 35 Ala. 607. 
The action was brought by John D. Catlin, (and afterwards 
revived in the name of his administrator,) against Jobn M. 
Strong, “to recover $75, due by account on the 10th Jan- 
uary, 1852, for work and labor done, and materials fur- 
nished by plaintift to defendant, at the defendant’s re- 
quest”; and was commenced on the 24th March, 1857. 
The defendant pleaded, “in short by consent, ” the general 
issue, want of consideration, failure of consideration, the 
statute of limitations of three years, and fraud in the per- 
formance of the work. When the cause was called for 
trial, as the bill of exceptions shows, the defendant asked 
a continuance, on the ground that the opinion of the sv‘ 
preme court, reversing the former judgment, (which, it . 
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was admitted, was not reported, and had never been seen 
by the presiding judge,) had been lost or mislaid, and none 
of the counsel recollected the ground of reversal. The 
court refused to continue the cause until a copy of said 
opinion could be procured, and ruled the defendant to trial ; 
to which the defendant excepted. 

“The plaintiff offered one Glover as a witness, who tes- 
tified, that he, as the collecting agent of plaintifl’s intes- 
tate, in the spring or fall of 1853, presented to the defend- 
ant an account for between fifty and seventy-five dollars, 
in favor of said intestate, for printing an adveréisement of 
a school in Selma, called the ‘Central Masonic Institute,’ 
of which the defendant was a trustee; that the defendant 
would not pay it, and said it should have been made out 
againt the school, and not against him; that witness re- 
ported this conversation to said intestate, who told him to 
tell defendant that be had received a letter from him to 
that effect; that he afterwards saw the defendant again, 
and told him what the intestate had said ; and that the de- 
fendant thereupon replied, ‘It he has a letter from me to 
that efiect, I will pay it.’ The plaintiff then offered in 
evidence a letter from the defendant, dated at Selma, Sept. 
25, 1851, and addressed to Messrs. Armstrong & Catlin, in 
the following words : 


«Gentlemen: In compliance with my promise, I enelose 
you an advertisement, which I wish you to give a conspic- 
uous place in your paper, for three months; asking the fa- 
vor of you to call the attention of the public to it bya 
short and appropriate editorial. 

Your obedient servant, 
Jno. M. Strona. 

“<P, S. As ours is a charitable institution, I hope your 


charge will be as moderate as possible.” 


“The defendant objected to the introduction of saic 
‘etter as evidence ; the court overruled his objection, anc 
admitted it, and the defendant excepted. This was all the 
2vidence in the case.” 
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The jury having returned a verdict for the plaintiff, the 
defendant moved for a new trial; but the court refused his 
motion. 

The rulings of the court on the application for a con- 
tinuance, on the evidence, and on the motion for a new 
trial, are now assigned as error. 


‘Gro. W. Gaye, for the appellant. 
‘ByrD & MORGAN, contra. 


STONE?J.—It has been uniformly held in this court, 
‘that the rulings of the primary courts, in granting 
or refusing applications for continuance, and for new trials, 
are not revisable. Such applications are addressed to the 
sound discretion of the presiding judge ; and the question 
is not varied, if the case has previously been decided by 
this court, and the opinion pronounced here has not been 
seen by the judge presiding in the court below.—Shep. 
Digest, 698, § 9; Spence v. Tuggle, 10 Ala. 538 ; Phleming 
v. The State, Minor, 43; Starr v. The State, 25 Ala. 49. 

[2.] The only other question presented by this record, 
relates to the admissibility in evidence of the defendant’s 
letter to Catlin & Armstrong. When this case was before 
in this court, (35 Ala. 607,) we decided, that the two facts, 
that Catlin & Armstrong received the defendant’s said let- 
ter, and ‘that the plaintiff’s intestate performed the services, 
did not, without mere, entitle the plaintiff to recover. We 
added: ‘Whether there may not be some other ground 
from which the defendant’s assent to the terms complied 
with by the plaintiff may be implied, will be a subject of 
inquiry on a future trial. It*may be, that the defendant 
will be bound, if he knew that the plaintiff was publishing 
the advertisement in his paper, while the publication was 
in progress, and failed to dissent from it.” 

It is certainly the law, that if A request B to perform 
certain services for him, and C perform the services, with 
the knowledge and approbation of A, an implied promise 
arises from A to pay C what those services are worth ; and 
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in proving such a contract, A’s request to B would be com- 
petent evidence, to prove that A desired the services 
should be performed. Knowledge that one was perform- 
ing services which another had been requested or employed 
to perform, without dissent from the promissor, is a legiti- 
mate circumstance to be laid before the jury on the ques- 
tion of ratification, or assent. 

In the present case, a letter was addressed to Messrs. 
Catlin & Armstrong, requesting them to publish an in- 
closed advertisement in a conspicuous place in their news- 
paper, and to direct attention to it man editorial. The 
plaintiff preduces that letter on the trial. When Mr. 
Strong was asked for the money on’an account for those 
services made out against him, and in favor of the plaintiff, 
he raised no objection on the ground that the publication 
had been made by Catlin, instead of Catlin & Armstrong. 
His objection was, that the account should have been 
charged against the institute, and not against himself. 
Urging a specific objection, his siiénce on all others was; 
at least, a circumstance tending to show that he waived all 
others. —3 Phil. Ev., (4th Am. ed.).445-6 ; 2 Greenl. Ev., 
§ 601; Lireman’s Ins. Co. v. Crandail, 33 Ala. 9. 

Coming to the conclusion that the reply of Mr. Strong 
to Mr. Glover tended to show that he raised no question 
on the matter of the person by whom the publication had 
been made—that he only contended that the charge should 
be against the institute—the letter was certainly competent 
evidence, as conducing to prove that Mr. Strong had been 
instrumental ip having the publication made, and that his 
request was in his: own name, charging not the institute, 
but himself, for the payment of the bill. The testimony 
was admissible. Whether sufficient or not, is a question 
not presented for our determination.—Hardin v. Turner, , 
9 Ala. 110; Addison on Contr. 53-4-5 ; Higgins v. Hop- 
kins, 3 Exch. Rep. 163; Dotz v. Wilson, 14 Johns, 378;. 
Shep. Dig. 616, § 473. . 

Affirmed. 
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EVANS vs. SIMS. 
[APPEAL CASE FROM JUSTICE’S COURT. | 


1. Set-off of partnership demand against individual debt.—A demand due 
from the plaintifi, to a partnership of which the defendant is a mem- 
ber, is not available as a set-off against a debt due from the defendant 
individually to the plaintiff; there being no averment or proof that 
such demand is the defendant's individual property, or that his part- 
ners assented to his use of it as a set-off. 


ArpraL from the Cireuit Court of Jackson. 
The record does not show the name of the presiding 
judge. 


Tus action was brought by Matthew Sims, against L. 
B. Evans, and was commenced in a justice’s court. After 
the removal of the case to the circuit court, the plaintiff 
there filed a complaint, in which he claimed forty-nine 
dollars, alleged to be due to him from the defendant, on an 
account, and for. money paid, and money had and received. 
The defendant’s pleas, as copied in the record, were—* ist, 
non assumpsit ; 2d, payment ; 3d, set-off, consisting of an 
account for work and labor done, 2nd materials furnished 
plaintiff, at his instance and request, by defendant and one 
Ledbetter, while working as partners in the smith-trade,— 
which account is his property.” The judgment-entry 
recites, that “the plaintiff demurred to the defendant’s plea 
of set-off, because it disclosed the fact that it was a part- 
nership demand ; which demurrer being sustained by the 
court, the plea was then amended,. by averring individual 
property in the defendant ; and thereupon came a jury,” 
&c. The sustaining of the demurrer to this plea is now 
assigned as error. 


S. D. J. Moore, fer appellant. 
Ro,inson & JONES, contra. 


R. W. WALKER, J.—We understand from the minute- 
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entry that the words, “which account is his property,” 
which form the conclusion of the 3d plea as set out in the 
transcript, were added to the plea by way of amendment, 
after the demurrer had been sustained. The sufficiency of 
the plea before this amendment was made, is the only 
question presented by the record; and the ruling of the 
circuit court on this question is sustained by the decisions 
of this court, declaring the law to be, that a defendant, 
when sued for his individual debt, cannot set off a debt 
due to a partnership of which he is a member.—Zaylor v. 
Bass, 5 Ala. 110; Jones v. Jones, 12 Ala. 245; Nall & 
Brooks v. McIntyre, 31 Ala. 534. The question would 
have been very different, if there bad been an averment, 
showing the consent of the other parties to the defendant’s 
use of the demand due the firm, as a set-off in this suit. 
Judgment affirmed. 





HAMBLIN vs. MCLENDON & ROBINSON. 


PAPPEAL CASE FROM JUSTICE’S COURT—ACTION ON OPEN ACCOUNT, | 


~~ 


. Examination of parties as witnesses.—In an appeal ease from a justice’s 
court, if the sum in controversy is between 520 and $50, the examina- 
tion of the parties as witnesses is governed by section 2779 of the 
Code; but, if the sum in controversy, with the interest thereon ac- 
eruing pending an appeal to the supreme court, exceeds $50, the ex- 
amination of the parties on the second trial must be governed by see- 
tion 2313 of the Code. 


Appr from the Cireuit Court of Chambers. 
Tried before the Hon. Roperr DovucHerry. , 


TuIs action was commenced in a justice’s court, on the 
26th February, 1855, and was removed by the defendant 
into the circuit court, where, at the fall term, 1857, the 

. plaintiffs filed a complaint, claiming the following sums, 
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alleged to be due by open account for goods sold and de- 
livered, to-wit: $13 05, due on the 25th December, 1851 ; 
$18 62, due on the 25th December, 1852; and $13 38, 
due on the 25th December, 1853 ; together with interest 
on these several sums from the time when they respectively 
fell due. <A trial was had in the circuit court, at the March 
term, 1858, which resulted in a verdict and judgment for 
the defendant; but. the judgment was reversed by this 
court, at its January term, 1859, and the cause remanded. 
See the report of the case in 34 Ala. 86. Ona second trial 
in the circuit court, at its Mareh term, 1869, as the bill of 
exceptions in-the present record shows, the following pro- 
eeedings were had : 

“The plaintifts offered to prove, by their own oaths, the 
sale and delivery of the goods mentioned.and set forth in 
the accounts attached, to the defendant ;. that the same, as 
made out and stated, as to amounts and dates, are correct; 
and that the goods were sold by them to the detendant, for 
the amounts and prices respectively. set forth, at the times 
mentioned in said accounts; which statement had been 
committed to writing, and sworn to by one of the plaintiffs 
in open court. The defendant declined to swear that this. 
statement was untrue ; whereupon, the plaintiff McLendon 
offered himself as a witness, and the court permitted him 
to testify, against the defendant’s objection; and the de- 
fendant excepted. Said plaintiff then testified to the facts 
proposed, and, in addition thereto, that the account was 
due and unpaid, and that the credits thereon are right as to 
amounts and dates; said credits being $39 65, dated March 
10th, 1855. The defendant objected to the plaintifi’s tes- 
tifying to each and every fact out of what he proposed in 
writing to prove, but did not propose to swear that any of 
said facts was untrue in any respect ; and excepted to the 
overruling of his several objections. 

“The plaintifis having liere closed, the defendant then 
proposed in writing to prove, by his own oath, the follow- 
ing facts, to-wit: the payment of the entire accounts’; that 
he sent $50 to plaintiffs, by one Emory, to pay. said 
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accounts, and that it is not credited on said accounts. 
Thereupon, the plaintiffs swore in writing, in open court; 
that the evidence proposed to be given by the defendant 
was untrue ; that said defendant never did make payment 
of the entire account sued on; that the plaintiff McLendon 
did receive $50 from the defendant, by said Emory, and 
gave him credit therefor on his mercantile account with 
said McLendon individually ; and they most positively de- 
nied that any such payment was made on their accounts 
here sued on, and denied the truth of the testimony so pro- 
posed to be given by the defendant. The court thereupon 
refused to allow the defendant te testify to the facts above 
proposed to be proved by him, and the defendant excepted. 
The defendant then introduced one Deloach as a witness, 
who testified, that he was present at an interview, in 1855, 
between the defendant and the plaintiff Robinson, when they 
were settling; that the defendant then paid said Robin- 
son $40, and remarked that there was some small amount 
(ten or fifteen cents) coming to him in change, and that said 
Robinson did not deny this. The defendant introduced a 
note signed by himself; and payz}le to plaintiffs, of later date 
than the maturity of the accounts suedon. The accounts 
proved were, $42 50, due on the 25th December, 1851, 
eredited Mareh, 1855, with $39 65; $18 62, due on the 
25th December, 1852, and $13 30, due on the 25th Decem» 
ber, 1853. The plaintiff McL:ndon then testified on oath, 
against the defendant’s objection, that the note above men- 
tioned was given for the transfer of a ini Paes and on 
no other consideration. The defendant objected to the 
plaintiff’s being allowed to testify to a yi above stated, 
but did not ofler to swear that said facts were untrue; and 
his objections being overruled, he excepted.” 

The several rulings of the court to which, as above 
stated, exceptions were reserved, are now assigned as error. . 


C. D. Hupson, for appellant. 
Brock & Barnes, contra. 
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STONE, J.—When this case was before us at a former 
term, (34 Ala. 86,) it appeared from the bill of exceptions, 
that the competency of the parties as witnesses was deter- 
minable by section 2778 of the Code. We then laid down 
arule te be observed in appeal cases, when the amount 
in controversy is over twenty, and not exceeding fifty dol- 
lars. The cireuit court followed that rule on the second 
trial; and from its various rulings this appeal is prosecuted. 
The amount sued for did not originally exceed fifty dollars ; 
but when the last trial took place, March term, 1860, in- 
terest had swelled the amount to about sixty dollars. Un- 
der these circumstances, this case was taken out of the 
operation of the rule laid down in 34 Ala. Rep. 86, and it 
is now controlled by the ‘principles declared. in Jorden v. 
Owen, 27 Ala. 153. This being the case, it is manifest 
that the circuit court erred in two particulars; first, in 
allowing the plaintiffs to testify to facts other than those 
specified in the written offer; and, second, in allowing 
them to prove facts that did not pertain to che establish- 
ment of the plaintiffs’ demand.— West v. Brunn, 35 Ala. 
265; English uv. Wilson, 34 Ala. 2013. Flash v. Ferri, 
34 Ala. 186; Waring v. Henry, 30 Ala. 7213; Pryor wu. 
Harris, 30 Ala. 118. 

The other points we need not now consider, as they will 
not probably arise again in the form they now assume. 

Reversed and remanded. 





FREEMAN vs. McCANN. 


[ ACTION. ON STATED ACCOUNT. } 


1. How administrator may or must declare-—The words “administrator,’ 
&c., following the plaintiff’s name in the summons, and in the caption 
of tre complaint, are, of themselves, mere descriptio persone, and do 
not show that the plaintiff sned in his representative character. 
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2. Variance.—Where the summons and complaint are in the name of the 
plaintiff individually, he cannot recover on proof of a cause of action 
accruing to him as administrator. 


Appeat from the Circuit Court of Talladega. 
‘ Tried before the Hon. Ropert Dovueurrry. 


THE defendant in. this case was summoned “to answer’ 


the complaint of Joseph D. McCann, administrator of all 
and singular the goods and chattels, rights and credits, 
which were of Christopher P. McCann, deceased ;” and the 
same words followed the plaintiff’s name in the margin of 
the complaint, though there was no averment that he sued 
as administrator, or that the recovery would enure to the 
estate ; the cause of action, as stated in the complaint, 
being simply “the sum of $50, due by account stated, on 
the 25th June, 1856, with interest thereon.” The defend- 
ant pleaded, in short by consent, now assumpsit, payment, 
and set-off. On the trial, as the bill ef exceptions shows, 
the plaintiff adduced evidence tending to show an admission 
by the defendant of an indebtedness to Christopher P. 
McCann in his life-time; and the defendant introduced 
evidence tending to rebut the plaintift’s evidence. “On 
this state of facts, the court charged the jury, that if they 
believed, from the eviderce, that the defendant did make 
the admission to C. P. McCann above referred to, and did 
owe him fifty dollars, and had not paid it, then the plaintiff 
would be entitled to recover the amourt so admitted to be 
due, with the interest thereon.” This charge, to which 
the defendant excepted, is the only matter assigned as 
error. 


L. E. Parsons, for appellant. 
JouNnN HENDERSON, contra. 


R. W. WALKER, J.—We are constrained to reverse 
this judgment. The words “administrator of all and singu- 
lar the goods and chattels, rights and credits, of Christo- 
pher P. McCann, deceased,” which follow the name of the 
_ plaintiff in the summons, and in the margin or caption of 
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the complaint, must be treated as descriptio persone ; and 
" the suit must be regarded as the suit of the plaintiff as an 
individual, not as an administrator—Agee v. Williams, 
27 Ala. 644; Crimm v. Crawford, 29: Ala. 623, (628.) 
The only cause of action proven, was one in favor of C. P. 
McCann in his life-time; and this could not authorize a 
recovery by the plaintiff, when suing in his individual 
character. 
Judgment reversed, and cause remanded. 





SAUNDERS vs. ALBRITTON. 
| BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW.] 


4. Equitable relief against judgment at law.—A court of equity will not 
enjoin a judgment at law, rendered by a court which had jurisdiction 
of the case and tlie parties, on account’ of mere errors or irregulari- 
ties in the proceedings, when the complainant does not impeach the 
existence or validity of the debt on which the judgment is founded, 


AppEAL from the Chancery Court of Pike. 
Heard before the Hon. N. W. Cocke. 


Tue bill in this case was filed by Ephraim Saunders, 
against Joseph E. Albritton, to enjoin a judgment at law 
which said Albritton had recovered against him in the cir- 
cuit court of Coffee. The action at law, in which the 
judgment was rendered, originated in a justice’s court, 
where two suits were instituted by said Albritton, against 
Saunders and one Striplin, founded on two promissory 
notes. The justice having rendered judgments against 
the defendants on the 14th April, 1855, Saunders removed 
the cases, by certiorari, into the circuit court ; alleging, in 
his petition, that he signed the notes as the surety of Strip- 
jin, that he had no notice of the pendency of the suits, 
and that he was a resident of. Dale county at the time the 

















fone oogengane 


JUNE TERM, 1861. 747 











Saunders v. Albritton. 





suits were instituted. The two cases were consolidated in 
the circuit court, but without any order of the court, se 
far as the record discloses ; and a judgment was there ren- 
dered, against Saunders and the sureties on his certiorart 
bond, at the spring term, 1859. The complainant asked 
relief against this judgment, on the following grounds: 
that he was a resident citizen of Dale county at the time 
the suits were instituted against him in the justice’s courts, 
and, therefore, was not liable to be sued in Coffee county ; 
that he had no notice of the pendency of the suits,-until 


-after the rendition of the judgments by the justice ; that 


the causes were discontinued after their removal to the cir- 
cuit court, and were consolidated without an order of court; 
and that divers other errors and irregularities intervened in 
the proceedings. On final hearing, on pleadings and proof, 
the chancellor dismissed the bill: and his decree is now 
assigned as error. 


Cunninanam & Rurrry, for appellant. 
J. E. FLournoy, contra. 


R. W. WALKER, J.—Iit is plain that, on the facts 
proved, the complainant would not have been entitled to 
an injunction, even if the allegations of the bill had beer 
in conformity with them. On the return of the certiorari 
to the circuit court, that court had jurisdiction of the case 
and the parties. It may be, that iis subsequent proceed- 
ings were marked by gross irregularities ; but mere irregu- 
larities, no matter how glaring, do not furnish, of them- 
selves, a sufficient ground for a resort to chancery. It is 
not shown that the complainant did not execute the notes, 


‘on Which the judgment was rendered. On the contrary, 


his petition for a certierart alleges, that he was a surety on 
said notes. There is no evidence tending, in the slightest 
degree, to impeach the validity, or the consideration of 
these notes; so that the existence and bona fides of the 
debt, for which the judgment was rendered, stand unas- 
sailed. Under these circumstances, whatever errors ‘may 
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have been committed in consolidating the cases without an 
order, or in the judgment by default, or in any of the 
other proceedings in the circuit court; and whatever rem- 
edy the complainant may have, either by direct application 
to the circuit court, or by an appeal from its: judgment to 
this court, it is obvious that he has failed to show any right 
to-an injunction.—See Lucas v. Bank, 2 St. 280; Crafts - 
v. Dexter, 8 Ala. 767; Secor v. Woodward, 8 Ala. 600 
Hair & Labuzan v. Lowe, 19 Ala, 224. 

Decree affirmed. 
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ACCOUNT. 

1. Proof by entries made ty deceased clerk.—Books of account, kepé 
by a deceased clerk, and all other entries or memoranda made in 
the course of business or duty, by one who would be at the time 
acempetent witness to the fact which he registers, are held com- 
petent evidence from the presumed necessity of the case; but the 
reason of the rale ceases, and the rule itself consequently fails, 
when it appears that there is other and better evidence of the j 
same facts; as wheré it is shown to be the custom of a bank to 
pay out money only on the checks of its depositors.—Bank of 
Montgomery v. Plannet’s Adm’r..- 22. ..-0 see. eeeecee atesins Seseswe 225 


ACTION. 
1, When bailee may sus in his own name.—A bailee for reward, hav- 
ing delivered the goods on board his barges to a steamboat, to be 
carried to their place of destination, may maintain an action in 
his own name, against the owners of the steamboat, for the neeli- 
gence and carelessness of their servants in the transportation of 
the goods, whereby plaintiff lost his reward, and was compelled 
to pay damages to the owners of the goeds.—MecGill &. Menetic.. 49 
2. When guardian may stie.—Under the provisions of the Code, | 
(§§ 2035,°2132,) a guardian may sue in his own name, for the use i 
of his ward, to recover damages for the conversion of the ward’s 
property.—Longmire v. Pilkington....-..--------- eaceeseaeae as 296 
When action lies for killing dog.—Trespass lies, in favor of the 
owner, for killing a dog, which was at the time in the possession 
of a third person under a loan.—JVhite v. Brantley.----.--------- 430 
4, Action by purchaser of exempt preperty, against officer making levy. 
A purchaser from the defendant in execution, of property exempt 
from levy and sale, may maintain an action against the sheriff, 
for a subsequent levy and sale, without making the offidavit re- 
quired by the statute (Code, § 2466) from the defendant in execu- 
tion.—Cook v. Baine.....--2-.---ss0-0- AR BE ECE aE sesaccissen 359 
. Action against Tunatic, for necessaries—An adult person, who is 
aon cempes mentis, is liable on an implied contract for necessaries 
furnished him, suitable to his estate and condition in life; and 
where no guardian has heen appointed for him, an action for ths 
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ACTION—CONTINUED. 
value of such necessaries must necessarily be prosecuted against 
him personally.—Ex parte Northington.........-.. 0-2. ---2-0-- 
-§. Action at law between co-sureties on oficial bond.—One of the sure- 
ties on a sheriii’s official bond cannot maintain an action at law on 
the bond, against the other sureties, for their principal’s cefault.— 
SUMO ARIE occa wise cess vsebocesss pestwusrocweee enn ceseue 
What actions lie against corporation.—An action of trespass for 
false imprisonment lies against a corporation, but an action on 
the case for a malicious prosecution does not.—Owsley v. M. 
ee NOD oem ie wir's am cis ese es ee eee eae maleinin == ces = 
8. Statutery liability of railroad company.—In an action against a rail- 
road company, to recover the value of horses run over and killed 
by the defeudant’s engines and gars, if the evidence simply shows 
that the horses were run over and killed by a train of cars, and 
that the engineer in charge of the train failed, atthe time the ac 


ag 


cident occurred, to comply with the requisitions of the statute 
as to blowing the whistle, ringing the Dell, reversing the engine, 
&ce., (Session Acts 1857-8, p. 15,) the court is not authorized to 
charge the jury, thet, if they believe the evidence, they must find 
for the plaintiff; such a charge is an invasion of the ‘province of 
the jury, who alone could inter from the evidence that the damage 
was caused by tho: engineer’s negleet of duty.—J/. 5° C. Railroad 

C02 0: WD 0s=2)< sas aa ote pice weeeSeceusiae i cukwiekbiew sk sseces jase 


ADVANCEMENT. 
See Estates oF DECEDENTS, 1, 2, 3 


ADVERSE POSSESSION. 

1. What constitutes—A knowledge on the part of an adverse hoider 
that his title is defective, does not, of itself, prevent the opera 
tion of the statute of limitations in his favor.—./anly’s Adm’r v. 
Turnipseed and Wife..-.-..----- peRWeU ape eee oak ee eacee see sees 

2. Between husbaud and wife; prescription.—At common law, the pos- 
session of personal property by the wife, during the coverture, is 
the possession of the husband, and cannot ripen into a perfect title 
in her, as against the husband’s administrator, although it is 
shown that the husband had abandoned her when her possession 
commenced; that he never afterwards returned to her, and never 
asserted any claim tothe property; and that she heldand claimed 
‘Gt, as her own individual property, for a continuous period of 1 more 
than twenty years.— Bell v. Bell's Adm’r........---.-.2---- Sheaes 

3. By purchaser, under color of title—Where a purchaser enters into 
the possession of land under a vendor’s bond, conditioned to 
make title by a specified day, which must arrive before a part of 
the purchase-money is due by the terms of the contract, his pos 

“session cannot be considered adverse to the vendor, until the day 
appointed for the conveyance of the title; and where such bond 
is executed by one who professes to act as the agent of several 
joint owners, for one of whom he has no authority to act, and is 
this conditioned for the conveyance of title by them, the charae- 
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ADVERSE POSSESSION—CcOnNTINUED. 
‘er of the purchaser’s possession is the same as to all the owners. 


PORE 2) LRP 5 8 Ss S65 OSS nea en es oo dclecee ees ee ee 


A. Prescriptive easement.—A tolerated or permissive user of an ease- 
ment can never ripen into a title by prescription, while a user 
which is adverse, independent, or as of right, if continued for a 
period corresponding with the statutory bar to a right of entry 
upon jand, will confer an absolute right; but the use of a ditch 
and levee ona party’s own land, which is in itself rightful, cannot 
confer a prescriptive right to injuriously overflow the lands of an 
adjacent proprietor many years afterwards, when the ditch has 
become gradually filled up with the sand and dirt accumulated 
and deposited therein by the continued flow of water.—Polly v. 

MOGULS os wedeaccstoucane Re siaiereaie pale Sar S co s Rea wclere erate ura 

Same; burden of proof—if a person diverts water from its nat- 


ot 


ural chagnel, by means of a ditch and levee on his own lands, and 
thereby injuriously overilows the lands of an adjacent proprietor; 
and this injury continues, without increase, for ten years,—the 
jury may infer from these facts, in the absence of all other evi- 
dence, that the use was adverse, and of right.—S. C........... a 
Easement founded on adverse enjoyment.—The English doctrine, that 
a right to have ancient windows unobstructed can arise from mere 


af 
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uninterrupted enjoyment for the period prescribed by the statute 


Qe 


of limitations as a bar to actions for the recovery of land, does not 


prevail in this couniry.— Hard v. 


AGENCY. 

1. Criminal liabililyef agent—The mere removal of a licensed retail- 
erto another county, neither abrogates his license, nor renders 
ais clerk or agent, who continues to carry on his business, subject 
to an indictment under the statute. —Thompson v. The Stete....... 

2. Agency velnon, question of fact.—Where the fact ef agency is con- 
troverted, and there is any evidence tending to establish it, the 
sufticiency of that evidence is a question fer the jury, under ap- 
propriate instructions from the court; andf. charge asserting thas 
the evidence is not sufficient to prove the agency, is erreneous.-~ 
Bank of Montgomery. v. Plannett’s Adm'r....ce..-esecees ce-- ence 

3. Nole signed by agent, for. principal, held prima facie contract of prin- 


2 


° . ° . nn ~, s 
cipal.—A promissory note, beginning thus, “Twelve months after 


date, we promise to pay,” &e.; and signed thus, “ For the Mont- 
gomery Iren Works, J. 8. W., president, 8. J., secretary,”—is, pri- 
ma facie, the contract of the principal, and not binding on J. S. W. 
personally.—Roney’s Adnv’yr v. Winter...-..2. ee. eee eee ane scares 


ALIMONY. 
See CHANCERY, 1, 2. 


AMENDMENT. 


1. Of complaint.—A complaint may be amended, (Code, § 2403,) by 
striking out the name of one of the plaintiffs, who was dead at the 
46 
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AMENDMENT—Ccontinveb. 
commencement of the suit.—Jemison rv. Smith.....-....--...---- 

2. Same.—Under the provisions of the Code, (‘8 2402~3,) where the 
summons is in the name of the plaintiff individually, the com- 
plaint may be so amended as to show that he sues as guardian of 
a minor, and for the use of his ward.—Longmire v. Pilkington... .. 

3. Same, after demurrer sustained.—Under the Code, (§ 2255,) if plaintiff 
amends his complaint, after the court has sustained a demurrer to 
the original, and proceeds to trial on the amended complaint, he 
does not thereby waive his right to assign as error the judgment 
on the demurrer, unless the record shows that, in consequence of 
the amendment, he sustained no injury by that judgment. (Over- 
ruling Sheppard v. Shelton, 34 Ala. 652, and limiting Stallings v. 
Newman, 26 Ala. 300, to cases commenced before the Code.)—Hfil- 
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4. Same, not revisable on error untess excepted to.—The allowance of an 
amendment of the complaint is not revisable on error, unless the 
point is duly reserved by bill of exceptions in the primary court. 
PIER P CMURUE CUAL Os bc. e se ceeaesctesb meses Sea tee esos 
5. Clerical misprision.—The failure to render judgment against one 
of the sureties on the appeal bond, in an appeal ease from a jus- 
tice’s court, is a clerical misprision, which is amendable in the pri- 
mary court; consequently, if such irregularity be an error of 
which the other surety and his principal can cemplain at all, they 
eannot raise the objection for the first time on error.—VeDowell v. 
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DDR eee eres aE Cee eos bs ae aoe es soe teen ccen se coaeceaescncns: 417 
6. Of judgment nune pro tune.—A judgment of satisfaction cannot 
be entered nunc pro tune, as of a previous term, unless it is shown 
that the adverse party had notice of the original motion.— Womack |) 
POON Seo cake reed aan sek Gu utenemeseiuccwcsecsScuee occiecits 445 
7. Of bill in chancery.—Under tho act of February 8, 1858, “amend- 
atory of proceedings in chancery,” (Session Acts, 1857-8, p. 230,) 
any amendment of a bill, either as to parties or averments, which 
may become necessary to meet the justice of the case, or to meet 
any state of the proof that will autberize relief, must be allowed 
by the chancellor, upon such terms as he may deem just and equi- 
table; but the statute does not authorize the allowance of an 
amendment, which would convert the bill of the wife intq the bill 
of the husband, and enable him to assert a claim barred by the 
statute of limitations.—King and Wife v. Avery....--.-0----0+-+ 
8. Same; filing without leave, and waiver of irregularity —An amended 
bill, or matter of amendment brought forward in a bill of revivor, 
will be stricken out on motion, if filed withont leave previously 
obtained; but, if no such motion is made, and answers are after- 
wards filed, treating the amendment as properly made, and it is 
recognized and acquiesced in, both by the parties and by the chan- 
cellor, the appellate court will consider the irregularity as waived. 
SSGROMTUNED: IUUY 6 MEOW S nn os wcdawrakeeetbaesseeess ccecccccicas~ OC 


168 





B 


APPEAL. 
See ERROR AND APPEAT. 
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ARBITRATION. 
1, Estoppel by performance of award.—aAfter an award has been rati- 
{ fied and fully executed, the parties are estopped from asserting 
that it was not authorized by the submission.—Reynolds v. Roebuck, 403 





ATTACHMENT. 
1. Action on bond; damages.—In an action on an attachment bond, if 
the attachment was not vexatious as against the defendant in the 
process, the fact that the attaching creditor wasactuated by malice 
towards a third person, who, though a joint obligor with the de- 
fendant in attachment, was not a party to the process, affords no 
ground for the recovery of vindictive damages.— ood v. Barker, 60 
What irregularities ave available to plaintiff in garnishment.—The al- 
lowance of a set-off claimed by the garnishee, against the claims 
adinitted by him to be due to the defendant, or to his transferree, 
is not a matter of which the plaintiff can complain on error, when 
the record shows that he contested the transferree’s right to the 
(. Claims, and that the jury found the issue in favor of the transfer- 
ree.— Union India Rubber Ca, v. Miichell....--. ssadied a cosnssasin Ole 
Costs against garnishee and transferrce.—lf a transferree of the 
debt admitted by the garnishee to be due to the defendant, when 
brought in on notice, fails to make good his claim to the debt, the 
costs of the contest should be taxed against him, and not against 
the garnishee.—Chambers v. Yarnell...-...--------- bcs ave iiaks saceis 400 
Form and sufficiency of judgment against garnishee —A judgment 
against a garnishee must recite the fact that the plaintiff has re- 
covered a judgment against the defendant in attachment or exe- 
cution, and must specify the amount of such judgment.......... 400 
5. Requisites of judgment against defaulting garnishee.—To sustain a 
|? judgment final against a defaulting garnishee, the record must 
show a previous conditional judgment against him, in the form 
prescribed by the statute, (Code, § 2545;) and neither the words 
“judgment nisi as to J. T. B.”, following the judgment against the 
defendant in attachment, nor a recital in the final judgment of 
the fact that ajudgment nisi had beon rendered, not stating enough 
to show its validity, is sufficient.—Donner v. Martin § Lowe...... 83 
G. Same.—To authorize a final judgment against a garnishee who has 
not answered, a judgment xisi must be first entered against him, 
and a sci. fa. thereon must be executed and returned, or two sci. 
fa.’s must bereturned “not found” by the sheriff of the county in 
which the garnishment was executed.—Goode v. Holcombe §° Wife, 94 
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ATTORNEY-AT-LAW. 

1. Duty and liability of —An attorney, receiving a note for collection, 
isnot bound to file it as a claim against the insolvent estate of 
the deceased debtor, and is not guilty of any negligence in failing 
to file it, when it appears that the debtor was living at the time 
the note was put in his hands, and it is not shown that he had 
knowledge of the debtor’s subsequent death.—Situbbs v. Beene’s 
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BAIL. 

See Bonps, 1, 2. r 

BAILMENT. 

1. When bailee may sue in his own name.—A bailee tor reward, hay 
ing delivered the goods on board his barge to a steamboat, to be 
carried to their place of destination, may maintain an aetion in 
his own name, against the owners of the steamboat, for the negli- 
gence and carelessness of their servants in the transportation of 
the goods, whereby plaintiif lost his reward, and was compelled 
to pay damages to the owners of the goods.—MVeGill v. Monette... 

2. Bailor’s right to terminate badment.—lf the bailor of slaves, when 
delivering possession to the bailee, declares that he gives or 
lends them to her, “ but subject to his call at any time,” his right 
to terminate the bailment, and reclaim the slaves, is noi neces- 
sarily limited to the life-time of the bailee.—JWceGehee v. Mahone.. 

3. Liability of steamboatmen, as common carriers, in inaiter of tranship- 

ment of freight—A transhipment of freight is only justifiable in 

cases of necessity, and, if made in the absence of such necessity 
as constitutes a legat excuse, subjects the carrier to liability for 
the subsequent: less of the freight on the vessel to which it is 
transferred’; andthe mere grounding of asteamboit on an inland 
river, from which she could relieve herself, with safety and conve- 
nience, by temporarily placing a part of her cargo on the bank, 
and afterwards take it on board again and finish her voyage, does 
not constitute such legal excuse.—Cox, Brainard §: Co. v. Foscue.. 
Liability of common carrier for negligence.—A common carrier can- 
not limit his common-law liability by any general notice, but may 
so limit it by a special contract with the shipper; and a Dill of 
lading, given by the carrier on the receipt of the goods, and ae- 
cepted by the shipper, is a special contract within the meaning of 
this rule; yet such special contract cannot be pleaded by the car- 
rier, as an exemption from liability for any loss or damage result- 
ing from his own negligence.—Stecle §* Burgess v. Townsend... -- 

. Burden of proof on question of negligence by common carricr. 

Where the bill of lading contains an express stipulation, that the 

carrier is ‘not accountable for rust or breakage,” proof of injury 

to the goods by breakage nevertheless make out a prima-facie case 
of negligence against him; and the onus is then on him to show 
the exercise of due care and vigilance on his part to prevent the 
injury; unless the nature of the injury, or of the goods, of itself 
furnishes evidence that due care and diligence could not have pre- 

WUE Sl AMINE, coos ce bee seek ickc ccc sweccedece wceese 

Hirer’s authority to punish slave, and liability for abuse of that au- 

thority—In the absence of qualifying stipulations in the contract 

of hiring, the hirer acquires the master’s authority to inflict rea- 

sonable punishment on the slave; and in determining what is a 

reasonable punishment,—a question which admits of no certain 

and uniform solution,—revard must be had to the nature of the of- 
fense, and to the temper of the slave while receiving the punish- 
ment; since obstinacy, refractoriness, or rebelliousness on his 
part, justifies severer punishment than would otherwise be right. 
and proper.—TZillman v. Chadwick..... Sebvetnees SPR ee ree ee 
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BILL OF EXCEPTIONS. 





1, Contents of.—Where written documents are mentioned in the bili 
of exceptions, as constituting a part of it, but are neither copied 
into it, nor described by such identifying featares as to leave us 


room for mistakes In the transcribing oftieer, they cannot be re- 


‘ 
Q4e 


garded as a part of the bill.—Garlingion v. Jones... ....2...-.---- 
Practice on motion to estabiish.—On motion in the appeflate court 
to establish a bill of exceptions, which the presiding judge of 
the primary court foiled or refused to sign, (Code, &§ 2354-56,) 
the point, decision, and facts, as a whole, must be — stated 
in the bill; andif written documents are referred to in the bil 
as constituting a part of it, but are n seer mea it, nor suf- 
fitiently identified to be regarded as part of it, if cannot be estab- 
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a. Lrecution of —A bill of exceptions, ithout date, and 
which is not shown by the record t » Kis bots i Within the 


time prescribed by the statute, (Code, § 235 
cord — Union frdia Rubber 


Qr4 
is 
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on motion, as forming uo part of the’ rs 
ONAN: MAMONOLis os so beens cicece celepednewtiee keedisecsieneeses 
4. When necessary.—The allowance of an amendment of the eom- 
plaint is not revisable on error, unfess the point is daly reserved 
by bill of exceptions in the primary court.—/arman v. MeVahon's 
A27 
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reeplions, may be taken.—A nonsuit may 





3. When non-suit, with bill of 
be taken, with a bill of exceptions, (Code, § 2557,) in consequence 
of the suppression of the plaintiff’s deposition, on motion, before 
the trial is entered upon.— Douglass v. Mw J iV. P. Railroad Coa.... 682 


BILLS OF EXCHANGE, AND PROMISSORY NOTES 

i, Lllegality of consideration of note.—If the consideration of a note 
is partly illegal, it avoids the whole note; but the maker, when 
sued onthe note, may nevertheless waive the illegality, and insist 
on a failure of the consideration.— Wynne v. Whisenant.......--- 46 
- Failure, or want of consideration. —Ii an action ona note given for 
the purchase-money of land, scld by an administrator under an 
order of the probate court, a defect in the title is no defense to the 
suit, if the court bad jurisdiction to order the sale,—Fatsen v. 


Collins’ Adw’r..........-.--- Szieisicmacicteiors Stsateis seve oe ee DRS 
3. Construction of note payable in cash or worl: —A note, dated and 
executed at Panama, and payable one day efter date, in work or 

eash, after the maker’s arrival in San Francisco, does not show, on 

its face, that California was the place of performance agreed on 

by the parties; the alternative _ ition being for the benetit of 

the maker, it was his duty, on his arrival,in California, within a 

reasonable time after the execution of the note, to offer to pay in 

work, if he desired to do so; and on his. fa ilure to make such of- 
fer, if he had an opportunity, either in California or elsewhere, he 
became liable to pay in money, although the payee was absent 
from California when he arrived, and did not return during his 
residence there.—Schuessler.v. lFatson’s Adnvr.......---- +--+. us 


Note signed by agent, for principal, held prima-facie contract of prin- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continvep. 


cipal.—A promissory note, beginning thus, “Twelve monthy after 





date, we promise to pay,” &¢.; and signed thus, “ For the Mont- 
comery Irou Works, J. S. W., president, S. J., secretary,”—is, 
prima facie, the contract of the principal, and not binding on J. 
5. W. personally.—Roney’s Adm’rv. Winter..........-2.0-622220- 

Waiver by endorser of demand and notice—The words, “I waive 
protest on the within note,” written by an endorser, on the last 
day of grace, on the back of a promissory note payable in bank, 


~) 


are & waiver of demand and notice, and fix his liability—Visher 
PANG Oe cher core meats sheiensecececcsees saeaee pews esas 
Mistake in payce’s name.—When a promissory note is, by mistake, 
made payable to Aaron Formey, instead of Aaron Formby, the lat- 
ter may sue upon it in his own name, alleging that it was mado 
payable to him by the name thercin inserted, and may prove on 
the trial, by parol evidence, that he was the person intended ; and 
his assignee may sue in like manner, making the same averments 
and proof. (Overruling Gayle v. H:dsor, 10 Ala. 116.)—TZaylor v. 
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. Interest.—A promissory note, made in this State, but payable in 
New Orleans, bears interest according to the laws of Louisiana, 
unless a different rate is specified in the note itself—Hunt’s Ea’r 
SRR ee era ocatecn ens sane n esc ee tas cote ese inidece cwoces 

. Alteration of nole by subsequent verbal contract; ceriance.—The 
maker and holder of a promissory note may, by subsequent verbal 
agreement, founded on sufiicient consideration, change the rate of 
interest which it bears; yet the holder cannot, in a suit on the 
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note itself, recover on such modified contract.—S. C...---.-..---- 
BONDS. 
1. Bail-bond ; breach ef condition.—The condition of a bail-bond may 


»~ 


be broken, (Code, §§ 2734, 2737, 2740,) not only by the principal 
obligor’s passing beyond the prison bounds, but also by his failure 
to surrender himself to the jailor at the expiration of sixty days. 


lea 


2. Sume; summary judgment agacnst surety.—To sustain a summary 
judgment against the surety ona bail-bond, (Code, § 2737,) the 
record must aflirmatively show, not only that the debtor was 
guilty of an eseape, but that the escape was committed “by pass- 
ing beyond the prison bounds.”—S. C. ....-.....---------- ee 

injunction bond ; averment ef Lreach.—In an action on an injunetion 
bond, conditioned that the principal obligor “shall well and truly 
do and perform all such matters and things as may be required of 
him in the premises, and pay all such costs and damages as may 
be recovered against him for the wrongful suing out of said in- 
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junction,” an averment that the injunction suit was dismissed, 
and the injunction dissolved, and that the defendants have not 
paid the reasonable counsel fees necessarily incurred by the plain- 
tiff in the defense of said injunction suit, does not show a breach 
of the bond.—Duner v. Davis .......- pee ai tiats Mente bert es asia ss 
. Estoppel by bord —The sureties on a bond, which recites that the 
principal obligor “has been duly elected intendant of the town of 
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BONDS—cONTINUED. 
C., and is thereby made ex officio a justice of the peace,” are estop- 
ped, when sued on the bond tor the Cefanlt of their principal, 
from alleging that he was not a justice of the peace; it appearing 


_ that he was at least a jastice de facta, and received much business 
as a justice on the faith and credit of the bond.—/]¥illiamsen § Me- 
ARUP TID ara soc enc aie aioe sew nisinta/ Seiee dislnsuieecesnce ee eeleecues ogg 
5. Same.—aA delivery bond, executed by the defendant in detinue, 
which Yoes not recite any fac® showing that the defendant had 
possession of the property at the service of the writ, does not 
estop him from showing, in defense of the action, that he did not 
have the possession of the property at that time; nor does the 
giving of such bond operate an estoppel en pais against him. (Ex- 
plaining and limiting Wallis +. Long, 16 Ala. 738.)—Miller «. Hamp- 
PR ocean a ceca Nise aro a a wlareina ie, o Slee: nim ang ae pins/artinee pers eareie mace e 342 
S. Validity and consideration of bond of officer de facto.—A bond, exe- 
euted by the intendant of an incorperated town, with others as 
his snreties, which recites that, by virtue of his eleetion as intend- 
ant, “heis thereby made ex oficio a justice of the peace,” and is 
conditioned for the faithful discharge ef his duties as such jus- 
tice, will be upheld as a common-law obligation, (although there 
is no law requiring the intendant to give bond,) when it appears 
that he was at least a justice de facto, and that the bond is sup- 
ported by a sufficient consideration; and if it was given for the 
purpose of procuring for the intendant patronage and business as" 
a justice of the peace, and he did reccive patronage and business 
as a justice on the faith and credit of it, it is supported by a suffi- 
cient consideration.— illiamson §° McArthur v. Woelf....-.----- 253 
7. Partial satisfaction ef bond.—A deed, executed by the vendor at 
the request of the purchaser, conveying a part of the land em- 
braced in the title-bond, with covenants of warranty, to a third 
person, may be accepted by the purchaser as a partial compliance 
with the condition of the bond; and being so accepted, its admiss- 
ibility and validity are not affected by a mistake in the descrip- 
tion of the land conveyed, nor by the fact that the vendor had 
u0 title to that part of the land.—LDedeli’s Adm’r v. Smith ........ G12 
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1. Alimony ; when equity will decree permanent.—It is the settled law 
of this State, applicable as well to cases which have arisen since, 
as to those which oceurred before the adoption of the Code, that 
where the husband abandons his wife, without just cause, and 
easts her upon society, destitute of the means of subsistence, a 
court of chancery, as an original ground of equity, will entertain 
a bill filed against him for permanent alimony; and an unfounded 
charge of infidelity against the wife, in consequence of which she 
is driven from her husband's house, is equivalent to an abandon- 
ment of her, within the menning of this rule-—Ainscy v. Kinsey... 392 


2 Same: whether wifes separate estate must be estimated —Semble, 
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that a decree for permanent alimony, in a suit instituted for that 





purpose, would not deprive the husband of his vight to control the 
wife’s statutory separate estate; consequently, there seems to be 
no good reason why the value of .such separate estate should be 
estimated in fixing the amount of alimony, as in divoree cases 
(Code, § 1971); but, since there is no proof in this case that the 
wife has a statutory separate estate, it is not necessary to decide 


% 


whether the statute is applicable in sueh cases.—S. C.......----- 3s 


x 


3. Attachment—Where a sun of money is bequeathed to a trnstee, 
in trust for a debtor, “not subject to any debt or debts he may 
have contracted, but for his comfort and support,” it may be sub- 
jected by equitable attachment (Code, § 2956) to the payment of 
ib OxISuNeS Uebis.— Smit v. Moore... . 2220s se eens ccecescccsts ove 
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4, Dower ; mesne profits, and ineasure thereof.—After dower has been 
allotted to the widow by the probate court, she may come inte, 
equity to recover damages for its detention; and the measure of 
her damages, where the husband left no descendants, would be 
one-half of the rent, from the death of Ler husband, until the as- 
signment of dower.—MeAllister’s Exceutor v. MeAllister...-...--- 484 








Dd. Lyuitable set-off against claim for mesne profits—if the exceutor 
carries on the plantation of the deceased husband with the labor 
of the slaves, pays all the debts and expenses of administration 
out of the income, thereby saving the entire personal estate for 
distribution, and distributes to the widow, under an order of the 
probate court, her distributive share of the residue of such in- 
come, this constitutes no defense to the widow’s claim for megne 
profits; yet, if he acted in good faith, he is entitled te a credit out 
of the assets for the amount of damages recevered from him by 
her; and if the amount received by her as a distributee exceeds 
her proper share, to be ascertained after deducting the amount of 
her recovery from the entire fund for distribution, he may, under 
appropriate pleadings. recover the balance from her, and have it 
adjusted in the suit for mesne profits,—S. C....-.....---- stoi, 484 

6b. Equitable relief against probate decree.—A court of equity will not 
grant relief to an administrator, against a decree rendered by the 
»robate court on final settiement of his accounts, by establishing 
a credit or set-off which might have been allowed in the probate 
court, merely on the ground that he was prevented from asserting 
his defense before that court by the repeated promises and assu- 
rance of the distributees, “that they would do what was right iv 








7. Injunction of action at law.—A court of equity will not enjoin an 
action at law for trespass, on the ground that the plaintiff therein 
is, and was at the time of the alleged trespass, indebted to the 
defendant on account of other matters, and is insolvent.—Harvri- 
son v. MeCrary .....- teeebebeniecese eBeNisidtesioaweseiset x Reeeee nen 0 

8. Equitable relief against judgment at law.—A court of equity will 
not enjoin a judgment at law, rendered by a court which had juris- 
diction of the case and the parties, on account of mere errors or 

irreguaritios in the proceedings, when the complainant does not 
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impeach the existence or validity of the debt on which the judg- 
ment is founded.—Saunders v. Albritton. .......-..---------2--e A 
9 Same, on ground of discovery.—After the rendition of a judgment 
at law against a party, he cannot maintain a bill in equity for a 
discovery as to matters of purely legal cognizance, without show- 
ing a sufficient excuse for his failure to take the proper steps to 
obtain the discovery, either by bill in equity, or by interrogatories 
under the statute, while the action at law was pending.—McCol- 
UMD. POW: See os ce ewes ss ccesceecs snisisecist cecum unease Seceae 
10. Same, on ground of usury.—Usury in the note on which a judg- 
ment at law is founded, constitutes no ground for equitable relief 
against the judgment, unless a sufficient exeuse is shown for the 
failure to make the defense at law.—S. C. .......----.-...-0-0-- 
11. Same, on account ef surprise, accident, mistake, or fraud.—A party 
who seeks equitable relief against a judgment at law, on grounds 
which were available as a defense at law; and who simply shows 
that he had a valid defense to the action, and a sufficient excuse 
for his failure to be present at the trial term, at which the judg- 
ment was rendered; but fails to show that he had employed coun- 
sel, or summoned witnesses, or taken any other steps to defend 
the action, although it was pending more than six months before 
the judgment was rendered,—does not relieve himself from the 
imputation of negligence, and, consequently, is not entitled to re- 
liefi—S. Co ..---- iibnanedicinses rer Henn noh nna aeons iaelapison 
12. Same, on account of irregular afirmance on certificate—The aftirm- 
ance of a judgment by the supreme court, on certificate, at tho 
term next preceding that to which the appealis taken, may be 
corrected on motion, and, consequently, furnishes no ground for 
equitable relief against the judgment.—S. C. ...--.-2-. 22.22... 
13. Same, by establishing set-eff.—A defendant in an action at law, 
having a cross demand which was available as a set-off cither at 
law or in equity, and which he failed to bring forward in the ac- 
tion at law, cannot afterwards make it the basis of equitable re- 
lief against the judgment, without showing some sufiicient excuse 
for his failure to avail himself of it at law.—Nelins v. Prewitt..... 
14. Legacy ; proceedings to recover ; election.—Where a residuary legacy 
contains a clause directing adebt due from the testator to the lega- 
tees, arising fram the fact that he had made an unauthorized sale 
of their interest in a tract of land; to be deducted from the amount 
of the legacy; and some of the legatees are infants, and, conse- 
quently, incapable of clecting to ratify the sale,—the chancery 
court alone can make an election for them, and is, therefore, the 
appropriate forum for the settlement of the estate and the ascer- 
tainment of the legacies —Bush and Wife v. Cunningham’s Ex'rs- 
15. Partition; rents, and ¢mprovements.—In a chancery suit for the 
partition of lands, by analogy to the rule prescribed by statute for 
real actions atlaw, (Code, § 2216,) a defendant, whe holds posses- 
sion under color of title, in good faith, will not be charged with 
rent for more than one year before the commencement of the suit ; 
and he will be allowed compensation for the value of improve 
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CHANCERY—CONTINUED. 
ments made by him during such possession, not exceeding the 
amount of rents charged against him.—Ormond v. Martin.... 2... 

16. Same; action at law.—The act of February 6, 1852, “to regulate 
the practice in partition suits,” (Session Acts, 1857--8, p. 294,) dis- 
penses with the necessity of an action at law, to settle a contro- 
verted question of legal title arising in a chancery suit for the 
partition of lands.—S. C....- (bo AdeRUESAENR Weed RK eeenns deed ans 

17. Partnership; when equity will decree dissolution—Although the 
defendants may not have committed such acts of misconduct, or 
been guilty of such willful violation of the terms of the contract, 
as would authorize a court of equity to decree a dissolution of the 
partnership for that cause; yet a dissolution will be decreed, 


where it appears that they refuse to carry out one of the terms of 


the articles of the partnership, and insist that, in order to conduct 
the partnership business successfully, that stipulation must be 
either changed or disregarded; that they have refused to corres- 
pond with the complainants, on matters connected with the part- 
nership business; that the state of feeling between the parties 
justifies the apprehension, that the joint business can be no longer 
prosecuted to the mutual advantage of all the partners; that 
there is no partnership property which might be sacrificed by a 
sale, and that a dissolution would not probably inflict any mate- 
rial injury on either party.—Meaher v. Cox, Brainard §° Co...----- 
18. Same.—A stipulation in articles of partnership, providing for a 
submission to arbitration of all matters of controversy which may 


arise among the partners, does not take away the jurisdiction of 


equity to decree a dissolution.—S. C....... 2.2.2.2. -.220-e eeeeee 
19. Specific performance ; illegal contract.—A court of equity will 
not decree the specific execution of a contract which is illegal and 
void, because in contravention of the policy of the public land- 
laws, although the party asking it is in possession of the land, 
and has made valuable inprovements.—Smith v. Johnson.......-- 
20. Voluntary executory trust not enforced.—A court of equity will not 
enforce, against the grantor or his personal representative, a purely 
voluntary executory trust in favor of a grand-child.—Borum v. 
LO ET ee ees 58550505" Deeneeee seeciacr cere ce 
21. Contract between trustee and cestui que trust.—To subject a mar- 
ried woman’s separate estate, created by deed or wil], to the pay- 
ment of a debt contracted by her with her trustee, or with a part- 
nership of which he is a member, it is not enough for the com- 
plainant to aver and prove that “the articles were furnished by 
her express desire, under the faith and credit of her separate 
estate, and were suitable and proper to her condition in life:” he 
must repel the imputation of bad faith, which the law casts upon 
him, by showing that the prices charged were reasonable, and 
that he made no profit by the transaction.—Cleveland v. Pollard... 
22. Computation of interest in making abatement of purchase-money.—In 
making an abatement of the purchase-money, where the several 
notes fall due at different times, and do not bear interest until 
after maturity, it is a proper method of computing interest, te 
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CHANCERY—cOoNTINUED. 
divide the amount of the damages by the number of notes, and 
to allow interest on each sum from the time the notes respectively 
fall due; but, where the several notes, though falling due at dif- 
ferent times, all bear interest from a given day before maturity, 
the interest on the damages should be computed from that day, 
and not from the maturity of the last note.— Wright v. Wright... . 

23. Vendor's lien extends not to exchanged lands.—A vendor’s lien for 
the unpaid purchase-money of land cannot be enforced against 
other lands, obtained by the purchaser in exchange for those sole 
by the vendor.—Bishop v. Snell..........20++ 020-004 iaswaneeasce 


II. PLEADING, AND PRACTICE. 


24. Who are parties defendant.—A person against whom process is 
prayed, and who the bill prays may be required to answer, is 
thereby made a party defendant, notwithstanding the want of ap- 
propriate allegations showing his interest in the litigation.—Bon- 
durant v. Sibley’s Heirs.....-..---- pcaseessese Saeees sebmueseeaeas 

25. Who are necessary parties to bill for redemption.—The heirs-at-law 
of the deceased purchaser of lands sold under execution, he 
having died intestate, are necessary parties to a bill for redemp- 
tion filed by the judoment debtor.—S. C.........2.2.220cee scene 

26. Parties to bill for distribution —The personal representative of 
a decedent’s estate is a necessary party to a bill filed by some of 
the distributes, against a person who is in adverse possession, for 
the recovery and distribution of property belonging to the estate. 
DUS; PCMAG oc oc8 lace ccsctctaescecas ce seec eseusuceneuis 

27. Non-joinder of parties.—The non-joinder of a necessary party is a 
fatal defect, for which the bill may be dismissed on general de- 
ACP OT NOs sats ioinw a oleic sin wana a ea ive cee eaelaens eewie> sleaeeceae= 

23. Sufficiency of service —Where one of the defendants was de- 
scribed in the original bill as Charles 7. Cleveland; and the sher- 
iff returned the subpoena “ executed on Charles ZZ. Cleveland, and 
Charles T. Cleveland not found;” and the bill was afterwards 
amended by substituting HZ. for 7. as the initial letter of the mid- 
dle name,—held, that the service was sufficient, and that the va- 
riance was, at most, an immaterial misdescription—Cleveland v. 
POU Are rm cciaecceto cn essed s acsanciee® scala ciemebiesseuinsaeaceiss 

29. Service on infant—Personal service of process on an infant, who 
is under fourteen yéars of age, is irregular.—Zondurant v. Sibley’s 
LOU Gis eee mai eiciase sine a a eee « eae Se a wreai Serara vin) we aiere etiam vienet ioe 

30. Appointment of guardian ad litem for infant defendant.—The ap- 
pointment of a guardian ad litem for an infant, who is not at the 
time a party to the suit, is a nullity; but, after the infant has 
been made a party, the appointment of a guardian ad litem for 
him, even if made without any previous service of process, and 
otherwise irregular, is voidable merely, and not absolutely void ; 
yet such irregular appointment, although it will work a reversal 
on error of a decree against the infant, and may be vacated by 
the chanceller on motion, is valid until reversed or set aside; and 
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= CHANCERY—contmINUED. 
the subsequent appointment of another guardian, while the former 
IS WANVOKEC, 18 VOIGs—S. C...50o58 cove cecsecces bie woe wc eteeee ty 565 


31. Amendment of bill.—Under the act of February &, 1858, “amend- 
atory of proceedings in chancery,” (Session Acts, 1857--8, p. 230,) 
any amendment of a bill, either as to parties or averments, which 
may become neeessary to meet the justice of the case, or to. mect 
any state of the proof that will authorize relief, must be allowed. 
by the chancellor, upon such terms as ho may deem just and equi- 
table; but the statute does not authorize the allowance of an 
amendment, which would convert the bill of the wife into the bill 
of the husband, and enable him to assert a claim barred by the 
statute of limitations.—Wing and Wifev. Avery...--...---------- 16 

32. Same; statute of limitations.—If a bill is filed, by mistake, in 

“ the name of the wife as a feme sole, to recover her interest in 
slaves which accrued to her before her marriage, and which 
vested in the husband by virtue of his marital rights; and an 
amended bdiil is afterwards filed, in the name of husband and, wife, 
after the statute of limitation has barred the husband’s right of 
action,—the statute is a bar to the relief sought, although the 
statutory bar was not complete when tho original bill of the wife 
WVASRUGH SC .n5 coos ceciceccccesccecs BS Ee ee pesca. 16S 

33. Same; filing without leave, and waiver of irregularity —An amended 

“bill, or matter of amendment brought forward in a bill of revivor, 
will be stricken out on motion, if filed without leave previously 
obtained; but. if no such motion is made, and answers are after- 
wards filed, treating the amendment as properly made, and it is 
recognized and acquiesced in, both by the parties and by the chan- 
cellor, the appellate court will consider the irregularity as waived. 
PEON UINE POON GO MEO B.<.w1b sia wei aac cso me esa ree weer we < scsi 560 

34. Multifariousness.—A bill, filed by a widew, jointly with her only 
child by her first husband, against the administrator and heirs-at- 
law of her second husband, asking an account of the hire of eertain 
slaves, in which the widow had a life-estate at the time of her 
first marriage, during the period of her second husband’s posses: 
sion of them, a partition of the slaves between her and her child, 
and the recovery of her distributive share of her second husband’s 
estate, is multifarious, since it asserts separate and distinct 
rights, in which the complainants have nocommunity of interest. 
Rite OA BAU Bic nine oon woe homie tea So Sees sks Sa we wees Seen q ' 

35. Dismissal for multifariousness.—Although the chaneellor seldom 
should, he nevertheless may, sua sponte, dismiss a bill for multifa- 
riousness; and if the objection really exists, the appellate court 
will not reverse his decree.—S. C.....-..---- pecesmeessncesse sis 7 

36. Offer to do equity.—A bill for the reformation of a contract so far 
partakes of the nature of a bill for specific performanee, that it 
requires an offer by the complainant, in his bill, to do equity, by 
complying with all the stipulations of the contract on bis part to 
be performed ; and an offer to pay the unpaid balance of the pur- 
chase-money, which is alleged to have been a specified sum in 
gross, is not a suflicient offer to do equity, when the proof shows 
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CHANCER "—CONTINUED. 
that the agreed price was a certain sum per acre, which amounted 
in the aggregate to a larger sum than that specified in the bill. 
Penyeley ACU SU. DUNG ICY s.o52 ocbic Sonic Hs saisiabione oo cavoess 425 
37. What defense inay be set up in answer, without cross-bili—Under a 
bill for the reformation of a contract, the defense may be set up 
in the answer, without filing a cross-bill, that the complainant’s 
offér to do equity is insufficient—.S. C....... 2.2.22... cece sen cee ss 42h 
38. Exceptions to master’s report; objections to evidence.—It a party 
fails to object to evidence at the time it is introduced, on a hear- 
ing before the master under a referenee, he caynot question its 
competency on exception to the master’s report.—MWinsey v. Kinsey. 392 
39. Same.—If a party excepts to some particular conclusion or deci- 
sion of the master under a reference, on the ground that it is un- 
authorized by the evidence, it is the duty of the master, under the 
practice in this State, to report the evidence relating to that mat- 
_ter, although the decree of. reference did not direct him to report 
the evidence; yet, if the party excepting did not objeet to the 
competency of the evidence adduced before the master, and the 
decree of reference directed the master to draw a conclusion from 
the evidence, every reasonable presumption will be made in‘favor 
of his decision, aud it will not be interfered with unless plainly 
NOLES OTD ow ares 3 Sie warn nC wie.cib Sx dn alsa nica/alctolnye mere oielaiers seins) Giaiare = 392 
40. Fariance-—Where a purchaser’s bill, seeking the reformation of 
his vendor’s deed for land, alleges that the land was bought at the 
ageregate price of $29,0UU0 in gross, while the proof shows that 
the agreed price was $15 per acre, and amounted in the ageregate 
to more than $30,000,—the variance between the allegations and 
proof is fatal.—Dillingsley’s Tleirs v. Billingsley...--...-- sreverace 420 
41. Same—The bill alleged, that the slave in controversy, in which 
the complainant claimed a separate estate under a contract be- 
tween her husband and one J., was sold, conveyed and delivered 
by her husband to said J., in consideration of the latter’s agree- 
ment to become surety for him in a certain law-suit, and to pay 
whatever judgment might be recovered against him; “and that 
whatever might be leit of the-value of the negro, and her hire, 
after satisfying the judgment that might be recovered against B. 
(the husband), and the girl herself, if she was not taken to sat- 
isfy the judgment, J. was to convey to, and settle upon complain- 
ant, in her own right, and as her own sole and separate estate, 
and to her heirs.” The proof was, that B. delivered the slave to 
J. to indemnify him against his liability as surety for the costs of 
the law-suit, “upon condition that, if the suit should go against 
B., the negro was to be sold, and the proceeds of sale to be first 
applied to the payment of the costs of the snit, if necessary, and 
the residue, if any, to be paid over to the complainant; but, in 
the event that B. gained the suit, the negro was to be put in the 
possession of the complainant, as her own and separate property, 
and J. was to transfer to her all the title, interest and claim that 
he had to the negro, for her separate use and benefit.” Held, that 
there was a fatal variance between the allegations and proof. 
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2. Same.—So, where the bill alleged, that J., in pursuance of his 
previous contract with B., verbally sold and delivered the slave 
to the complainant, as her separate estate, in consideration of her 
promise to secure and indemnify hin against his liability as sure- 
ty for B. in the law-suit; while the proof only showed, that he 
delivered the slave to her, and said that he made no further claim 
to the slave,—the variance was held fatal.—S. C..........-- rece 

43. Same.—So, where the bill alleged, that the complainant after- 
wards delivered the slave to the defendant, upon his promise and 
agreement to indemnify J. against his liability as surety for B., to 
satisfy whatever judgment might be recovered against B., to keep 
the slave hired out at a specitied price, to return her to the com- 
plainant after it was ascertained what he had to pay on the judg- 
ment against B., if the negro was not taken to satisfy the judg- 
ment, and to account for her hire; while the proot showed, that 
the defendant’s agreement was to take the place of J. as surety 
jor B., and to dispose of the slave, at the termination of the suit, 
in like manner as J. was to have disposed ef her under his agree- 
ment with L. as above stated,—the variance was held fatal.—S. C 

44, Dismissal withouté prejudice.—Tie complainant in this case heing 
a married woman, suing by her next friend, and there being a 
fatal variance between the allegations and proof, the bill was dis- 
mussed walmout prejmmice:—S: C..25 kc ccc cece ecs ese eee sees 

45, Dismissal for want of prosccution.—Where the complainant re- 
fuses, after his bill has been pending for several years, to pursue 
the course suggested by the chancellor, and which is the only 
proper course, to bring in a party, who, though made a defendant, 
has not been brought before the court, the bill may be dismissed, 
on notion, for want of prosecution; and the complainant cannot 
excuse his negligence in failing to proceed against the absent de- 
fendant, on the ground that he was not a necessary party to the 
bill. Where the complainants are infants, suing by their next 
friend, the more usual, and, ordinarily, the proper practice, is to 

‘remove the next friend; yet, if the chancellor, in the exercise of 
his discretion, dismisses the bill, the appellate court will presume 
that he did so because the interests of the infants did not require 
a further prosecution of the suit—Dondurant v. Sibley’s Heirs... . 

46. Dissolution of injunction, without dismissal of bill—An injunction 
may properly be dissolved for want of equity, where the allega- 
tions of the bill are not sufticient to authorize the interference of 
the court by injunction, although the bill may be retained for 
other reliel:— Harrison 0. MoCrary 22.25 62622. 2c cone cons tans ceee 

47. What is final decree.—A decree in chancery, which settles all the 
equities between the parties, leaving only the matters of account 
to be adjusted on a reference before the master, is such a final de- 
cree as will support an appeal.—LBradford v. Bradley's Adi’. .--- 

48. Deeree construed as authorizing issue of fi. fa.—A decree in chan- 
cery, rendered on pleadings and proof, under a Dill filed by the 
secured creditors, against the trustees in a deed of trust, charging 
them with waste, negligence, and misapplication of the assets ; 
adindging that the complainants are entitled to relief, and order- 
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ing the master to state an account of the several debits due to the 





INDEX. 735 





complainants respectively, and the several amounts with which 
each trustee is chargeable, and to ascertain the pro-rata dividend 
of each creditor; and a subsequent decree, confirming the mas- 
ter’s repott,—though informal, are, when construed together and 
in connection with the bill and the master’s report, equivalent to 
an order for the payment of the several sums of money ascertained 
to be due from each of the trustees to each of the ereditors, and 
sufiicient to authorize the issue of a fi. fa—McLemore v. Nuckolls, 
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Abstract charge—An abstract charge, or one which is not shown 
ly the record to have been predicated on some evidence before the 
jury, is properly refused.—JicGuire v. The State...........2.--- 
Same.—A charge to the jury cannot be considered abstract, when 
the bill of exceptions recites evidence tending to show the exist- 
ence of the facts on which it is predicated; and if the record fails 
to show such evidence. the appellate court will presume that a 
charge given was not abstract, when the bill of exceptions does 
not purport to set out all the evidence.—McLemore v. Nuckolls.... 
. Presumption in favor of judgment—When a charge is requested, 
which, on the facts hypothetically stated, asserts a correct legal 
proposition; but those facts might be met and avoided by proof 
of other facts, which would render the charge erroneous,—if the 
bill of exceptions does not purport to set out all the evidence, 
the appellate court will presume, in favor of the ruling of the pri- 
mary court, that such additional facts were proved.—S. C. ...... 
. Charge as to construction and effect of other charges.—Where the 
court, after having charged the jury orally, gave several charges 
in writing at the request of the defendant, and then added, “that 
the jury would receive the written charges, in connection with 
the charges and law as given and expounded orally from the 
bench, as the law of the case,”—leld, that this was not erroneous. 
IRCOLG Ost LG VOUUICE wins a.cin coal iwicws aig 6 als oveaisn Soar nels bisioceiaacmnneiae 
Charge, if correct, must be given as asked.—Since the statute 
(Code, § 2355) imperatively requires, that a charge to the jury, if 
correct and not abstract, must be given in the language in which 
it is asked, the doctrine of error without injury cannot be applied 
to the reftisal of such charge, although the legal proposition em- 
braced in it was substantially enunciated in another charge given 
by the court.—Potlg ¢. MeCall......2. 20.00 seedsccesecesess nae 
. Charges given on request must be taken by jury on retivement.— When 
charges to the jury, in writing, are given by the court at the re- 
quest of a party, it is the duty of the court to allow the jury to 
take such charges with them on their retirement, and the refusal 
to do so is error; the statute (Code, § 2355) is mandatory, and not 
simply directory.—Miller v. Hampton... .--. 22-2. 020. eee ee eee 
Charge misleading jury—A charge asked. which is calculated to 
confuse and mislead the jury, is properly refused.—TZillman v, 
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CITARGE OF COURT—CconrINveD. 

&, Same.—In an action to recover damages for a breach of promise 
of marriage, a charge which predicates the plaintiff's right to re- 
cover on the proof of a promise and breach thereof, and entirely 
disregards the evidence adduced by the defendant tending to 
show a justification of the breach, is erroneous.—Lspy v. Jones... 

9. Charge invading province of jury.—Where it is necessary to infer 
an additional fact, not proved, from the facts which are proved, a 
general charge on the evidence is an invasion of the province of 
the jury, and is, consequently, erreneous.—TFard v. The State... .. - 
POR IR TAIE ee CP MOU sco os oases k we oe GUase SSSSeeeAS es ccus 
LE ERS POSER! ORS TSE C1) RS a eS a a 
Tse eR Oe Sea cee ch oes ain cise weno eise coesleracbouscccec 

10. Same.—Where the fact of agency is controverted, and there is 
any evidence tending to establish it, the suificiency of that evi- 
dence is a question for the jury, under appropriate instructions 
from the court; and a charg’, asserting that the evidence is not 
sufiicient to prove the agency, is erroneous.— Bank of Montgomery 
MMOS NO RE ein Ge a cierto Sstu esos Rimmed Stes eececuis 


CODE OF ALABAMA. 
1. §§ 397-99. Keeping restaurent without license.— 7% ltenstein v. The 
SS pe ee ee ee a ey ee ee 
2. §§ 399, 400. Sale of slave by unlicensed negro-trader.—MeGehce 
ee eee bee aera soe ee ee eee seen eee rieercicee-n es oc 
3. §§ 1056-59. Retailing spirituous liquors without license.—Zhomp- 
Une PUMEE Se ey oainc lee aiecn ees cus tials wee SSe Doeisici'einckle 
4, § 1359. Widow’s quarantine. —MedAlister’s Ex'r v. MeAllister....- 
5. §§ 1360-72. Assignment of dower by probate court.—Smith v. 
DONMRON one en eee eee sie a ees ess Gee = Sas seers Sees ee Sete cease 
6. § 1551. Statute of frauds.—Ragland § Howell v. Wyni’s Adm’r.. - 
Also, Boykin § McRae v. Dolhonde §| Co...----- +--+ +--+ --+----- 
7. §§ 1582, 1596. Advancements in case of partial intestacy. 
Greene's Ex’y v. Speer and Wife...--2..----+---- See eens seen 
8. § 1605. Lapsed legacies.—Jones v. Jones’ Evr..-..------+-+--4-- 
9. §§ 1667-8, 1720. Grant of administration — Watson v. Collins’ 
Oe ere eee ew ah oom ane niec ee wie ean ies aSp etl cccwkes = 
Rice Ne 0. CMON CMM sivas n ac cscs ccseeewcise snecennes 
10. § 1669. Waiver of right of administration—Forrester v. Forres- 
Pa Oran Eee acest i sice ere sre cauwiepac tap acce baie sweeas Soe . 
11. § 1696. Removal of administrator for misconduct.—VLorrester 
D. MOrTestey @ AGM Bice soos cece we seae Sy Oe 
12. § 1847. Claims against insolvent estates.—Beene’s Adm’r v. Phil- 
lips. Goldsby §- Blevin’ .. .. 0.0 cose once ce cn ce ence ssse ence scces 
ANG eC t. ISOONE OAM ooo cn ccleee ccs siebiews ch csccieceesaeeinn 
13. § 1883. Statute of non-claim.—Bank of Montgomery v. Plannett’s 


Ps rakes xp eedhianes hess ced Re Ess Cb eeu sans SHSP SESS ROes 
14, § 1983. Husband’s power over wife’s statutory separate estate. 
Wantiencow et. WMONNGOR so 252 cose se sceces soe cee aacen eases -= 
Also, Alexander v. Saulsbury tte eA hes Chea ee oie eo eens See 
TERRIA MO SMMUET ION ool = cee wina'sne bes aces a cwess cen ss cca 
EN PCE De UO yo oa ciao 5 a5 0s wins eine iene nh a 4's Sam eis bliss bi Sone 
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CODE OF ALABAMA—CONTINUED. 


15. §§ 2036, 2132. Action by guardian.—Longqmire cv. Pilkington... 
16. § 2129. Who is proper party plaintif'—edell’s Adm’r v. Smith, 


0. Wateot.... Leese mnie Sets SR Sikh nee A at Nh gee 3) ewes orale ae 


ec QR of es . , vy 
19, §§ 2230-37. Requisites of plea.——- Wynne v. Whisenant..........-- 


Also, Hopkinson ». Shelton....-. .--..-<- 2 atsine seems. pweremsaiee 
20. § 2240. Set-offi—Kannady v. Lambert...---. sctiesiste SO eee 
INO, -OMRO UE POURUs S22 8e nwo wignliewa song ete beets woos eeeumees 
WOO f° HAMOTONGH OD. BOW 6 .cc2Ss.c4es 6 cdes scececenze ese eae. 


21. § 2253. Demurrer.—Ousley v. M. & W.-P. Railroad Co....... Ree 
22, § 2255. Pleading over no waiver of error.—]Villiams v. Ivey.-.. 
3. § 22s4d. Execution of void process, regular on its face.—JFil- 


son v. Sawyer...--- ee aR ee ee oe Siete patie watery aie eas 
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24, § 2290. Competency of transferro 
Me CORNEA ANT ea oo oe cc eae aeels su bide ses oee.e dee Aaa 
25. § 2302. Competency of witness as affected by interest.—McLe- 
more v. Nuckoils....- Wisc haar sicine sige ests aaetee ees setaascacacotems 
BUS s CONTE Ee CUGICS AGN Ouse cc cos cculcatemciasrescaresus i ee 2 
26, 6 2313. Proof of demand by plaintiff’s own oath.—Crymes v. 
PP TANE yet ORO sarin cere Nera eG. d wal am chee ae oes tis eloa aes Saeeee dX 


27. §§ 2310-28. Depositions — McGill v. Monette......- ava avawinaa eee 
Also, Douglass v. M. § W. P. Railroad Co.........--- Se AT 
28. 6) 2330-36. Discovery at law.—Zivens v. Brown......---- meas 


Also, Crymes 0. Wit GF TORNIO 65 cic. cia.0wesimin seins nein acim snicieie « 
29, §§ 2354-56. Proving bill of exceptions in appellate court.—G@ar- 
LERION De LONOR osc) Soc ein ce ciciniewinewieeiein cot seine wesee. csieaSemee cncia® xe 
30. § 2355. Charges to jury.— Polly v. McCall.....-...2..0-sp----- 
AWSOME? Os. THQININON: 3.52 2s Sa ow se See binwicwecin caeeces.cs eeeids 
31. § 2357. Nonsuit, with bill of exceptious.—Doeuylass v. M. §& W.P. 
Railroad Co...--- Pisces Sains S earon stewie slomecincieneueniernstonemcls 
2. @ 2358. Execution of bill of exceptions.— Union India Rubber Co. 
Ui ae ON RU ee Aeek S oe wees Poe cide ce aeee ow sew (oss sacsawereetaemes 


» 


33. § 2365. Nonsuit on verdict for less than 350.— Wood §: Kimbrough 
OS TOW oa ok bts Skee Wace women eviva saeedeGemmeceeescomeaes 
34. § 2403. Amendment of complaint.—Jemison v. Smith.......-.-- 
Also, Longmire C; Pilkington CeCe ee Cale tae ame we ee ee ee ee ee « 
Jarhian  DVICMONOWe AMVs 008% 6g oc cw asenwees ewes Sega see 
35. $8 2467-08. Rehearing at law.—Davis v. MceCampbell.........- z 
36. §§ 2462-4. Property exempt from execution.—Cook v. Baine.... 
37. § 2465. Action against officer levying on exempt property. 
WADI CUNO ata ea cece mtcancee esses sbeeecwenieeaee ss Sake ‘ 
338. § 248]. Limitation of actions.—Wolly v. McCatl.........--.---- 
Also, McGill v. Monette....---.--.-- Seva cumemoaecnetes cee earners 
39. § 2545. Garnishment.—Chambers v. Yarnell.....--------- mee 
Also, Bonner v. Martin §° Lowe...-...---- diesnehe cataree sare Stores 
Goode v. Holcombe Gnd’ Wile <..oc coc cence coeces esse ce sssue eo 


10. 6§ 2596-7, 2623, 2632. Summary proceeding against tax-collector. 
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CODE OF ALABAMA—CONTINUED. 
4l. §§ 2734, 2737, 2740. Bail-bond, and breach thereof.—-Stewart v. 





FE che eek kh Saar onin beds RCK ES Seka Heke Bese wevadecaneuwaw nse 446 
42. § 2779, Examination of parties as witnesses, in appeal case from 
justice’s court.—-Hamblin v. McLendon § Robinson......---. +--+ 711 
Also, Ala. § Tenn. Rivers Railroad Co. v. Oaks & Mills.......-.-- 694 
43. § 2956. Equitable attachment.---Smith v. Moore............---- 327 
44. § 3032. Damages on affirmed judgment.---Lawrence v. Jones.... . 388 
45. § 3041. Security for costs of appeal.---Davis v. McCampbell....... 609 
46. Forms of complaint.--- Williams v. Ivey.....----+---+++----- 242, 244 
Also, Owsley v. M. § W. P. Railroad Co...-...-.--. .s---. ee eeneee 560 
Watson v. Collins’ Adm’r...-...--+++--- so5535 pRaweesiseeeeseeecea 587 * 
POI UIE CUURN oamisx aise snec Sob iwe ease ulessecsccSScic nciescess 714 


47. §§ 3114-15. Malicious or willful mischicf—Johnson v. The State... 457 
48. §§ 3158, 3165. Forgery.---McGuire v. The State.............-.--- 161 


49. § 3170. Larceny in dwelling-house.-~Point v. The State...-....-- 148 
50. § 3231. Living in adultery.--Maull v. The State....---.-----.- 160 
51. § 3243. Gaming.—-Smith v. The State...--. 2222.22.22 2-22 eee ee 472 
52. § 3256. Gaming with slave.—Ward v. The State..---.-....----- 158 
53. § 3257. Disturbing public worship.—Harrison v. The State...--- 154 
54. §§ 3280-81. Selling liquor to student or minor.—Werkle v. The 
Pinte eee se iewnascoesatees See eee cee ssa eeaueeewetercs 139 
55. § 3312. Homicide of white person by slave.---Scott v. The State... 117 
56. § 3478. Oath of petit jury.--WceGuire v. The State...-.....--.-.- 161 
57. § 3576. Service of copy of indictment on prisoner.---Scott v. The 
Bete ee ete see peeerk s=s- acumen eeewice era esse mcs eteuccciscelss 117 
58. §§ 3583-85. Competency of juror.--daron v. The State....-.-..- 106 
ARO URAL. a OO UNO wit wceeicnioe saew aa scaccnsicesencsec-ss F42 
59. § 3600. Conviction on testimony of accomplice.-- Bass v. The State, 469 
NGG: IR aE HE ove nec ceesccbees cebe Owceseeedcccicewe 472 
60. § 3614. Change of venue.--Scott v. The State...--......-------- 117 
ENO POR We WINE oon ae cam eeee een d oiecese ee Sewcerncseken “106 


61. § 3931. Removal of convicts to penitentiary; sherifi’s compen- 
BALAOR——UaV CONE VD TUCONCC 20. cucassientccusslscescessicsissicescaccce 164 


COMMON CARRIERS. 


See BAILMENT, 3, 4, 5. 


COMMON LAW. 

1. Presumed to exist in other State-—In the absence of evidence to the 
contrary, the courts of this State will presume that the common 
law prevails in other States—Connor v. Trawich’s Adm’r.....-..- 289 
ISD, OMI Se. FANG 6 AUN Pecacs<ccossscoroceecases cctewssses.- ODE 


CONFLICT OF LAWS. 

1. Construction of contract—When a guaranty is executed in this 
State, and the promissory note on which it is endorsed is also 
payable here, the liability of the guarantor must be determined 
by the laws of this State.—Cowles v. Townsend §° Milliken....--. -- 17 

2. Interest—A promissory note, made in this State, but payable in 
New Orleans, bears interest according to the laws of Louisiana, 
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CONFLICT OF LAWS—contTinven. 
unless a different rate is specified in the note itself—Hunt’s Ex’r v. 
TIO scigsinw coe Ra sini ee Ss Soleo sees Dain Sam eaeeme ss sain gies wie aie wats 

3. Latra-territorial operation ef statutory lien.—The lien created by 
the Mississippi statute of 1829, on property sold by an adminis- 
trator under an order of the probate court, (Hutchinson’s Miss. 
Code of 1248, p. 675, ch. 49, art. 8, § 3,) cannot be enforced in this 
State, against a purchaser who here acquired the property in good 
faith for valuable consideration.—Marsh’s Adm’r v, Elsworth. .... 


CONSTITUTIONAL LAW. 
1. Sufficiency of indictment.—An indictment under the act of 1858, 


702 


“to prevent nuisances and illegal trafficking with slaves,’ (Ses- 


sion Acts, 1857-8, p. 285,) which is in the form authorized by the 
third section of the act, is not violative of any constitutional pro- 
vision.—Schwartz v. Tlie State....-.....+-.2---- seneis aweeresies 
2. Jurisdiction of State courts to discharge person in custody for viola- 
lion of criminal laws of United States.—The courts of this State 
have now (July 9, Ie61) no jurisdiction to discharge from custody 
a person who was arrested prior to the passage of the ordinance 
of secession, charged with a violation of the criminal laws of the 
United States within the limits of the State of Virginia; the ques- 
tion of his right to be discharged, or his transfer to the proper 
court in Virginia for trial, appertaining to the jurisdiction of the 
district court of the Confederate States.—Ex parte Kelly........ 
3. Civil jurisdiction of justice of the peace—Where several promissory 
notes, each for a less sum than fifty dollars, are executed at one 
and the same time, for a single debt amounting to the aggregate 
of their several sums, and are made payable on the same day, 
such notes are within the civil jurisdiction of a justice of the 


4. Legislative power to alter swmmary remedy of corporation against 
defaulting stockholders —A summary remedy against defaulting 
stockholders, given to a corporation by the aet of its incorpora- 
tion, is no part of its corporate franchises, and may be altered or 
modified by the legislature at pleasure—Ex parte N. £. § S. W. 


TRAP RE WO oweses noes ts ceed ecedos dase Ko ceuwuwsaduceecenseeaewe 


CONTRACT. 


1. Assent of parties.—It is essential to the validity of a contract to 
marry, that there should be reciprocal promises between the par- 
ties; but, if a man makes an express offer or promise of marriage 
to a woman, her acceptance and reciprocal promise may be estab- 
lished by proof of her conduct and actions at the time, as well as 
by express words.—Lspy Vv. Jones... --..2---0 seen eee piste pamalaeres 

2. Relevancy of evidence to prove assexnt.i—A letter written by defend- 
ant to plaintiff and another, requesting them to publish in their 
newspaper an advertisement of an incorporated school, of which 
the defendant was one of the trustees, does not authorize the pub- 
lication of the advertisement by the plaintiff alone in his paper, 
ond does not prove an assent by the defendant to such publica- 
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tion: yet, it being shown that the defendant, when payment v 





demanded of him, mace no objection to the publication, but only 


insisted that the account should have been charged awainst 3 


sehool, and not against himself individually, the letter is adimissi- 
ble evidence, as tending to show his agency in procuring the pub- 
lieation in his own name.—Sirorg rv. Catlins Adu’ 
3. legality of consideration —If the consideration of a note is partls 
illegal, it avoids the whole note; but the maker, when sued on 
the note, may nevertheless waive the illegality, and insist on a 
failure of the consideration.— Wynne ve Whisendut......- LE et ee ae 
4. Sufficiercy of eonsideration.—S bond, executed by the intendant 
of an incorporated tewn, with others as his sareties, which recites 
that, by virtue of his election as intendant, he “is thereby made 
ex officio a justice of the peace, “nd is conditioned for the faith- 
ful discharge ef his duties as such justice, will be upheld as a com- 
mon-law obligation, (although there is no law requiring the in- 
tendent to give bond,) when it appears that he was at least a jus- 
tice de facto, and éhat the bond is supported by a suflicient eonsid- 
eration ; and-if it was given for the purpose of procuring for the 
intendant. patronage and business as a justiee of the peace, and 
he did receive patronage and business asa justice on the faith and 
credit of it, itis supported by a sufticient consideration.— } illiam- 
SOR CAPT Os TVOOU wa ce sic sicas wees sce ebe edessecssecscs Bes tien 298 
5. Damages for breach.—In_ an action for a breach of contract,—by 
which plaintiff agreed to serve defendant, in the capacity of an 
overseer, for the term of one year, but was discharged, without 
fault on his part, before the expirstion of the year,—if the suit is 
commenced before the expiration of the year, the plaintiii can 
only recover unliquidated damages for the breach of contract; and 
it cannot be assumed, as a matter of law, that the stipulated wa- 
ges for the entire year would be the measure of damages.—Iright 
RIMM asi na oe mask ch i geew anes eens geteeeentwene ssiocsoweaus 274, 
6. Justification of breach.—If a man promises to marry a woman 
whom he believes to be virtuous and modest, and afterwards dis- 
covers that she is loose and immodest, he is justified in breaking 
his promise; but, to entitle him toa verdict on that ground, the 
jury must be satisfied that the plaintiff is a loose and immodest 
woman, that the defendant broke his promise on that account, 
and that he did not know her character at the time he made the 
promise.—Lspy v. Jones...-.- Spee eecee Nee ess Sees ene Seth ote 
7. Validity of contract contravening policy of public land-laws.—.A con- 
tract between A. and B., by which it is agreed, that the former 
shall enter a tract of jand, under the graduation act of 1254, (10 U, 
S. Statutes at Large, 574,) in his own name, but for their joint use 
and benefit, and that the latter shall furnish the purchase-money, 
being in contravention of the policy of that statute, as indicated 
by the affidavit required of the party making the entry, is illegal 
and void.—Smith v. Johnson ...--.-.---- peur aaihg UR ion te sem aiis 3 632 
8. Validity of contract made with slave—A promissory note, given to 
a slave, for money borrowed from him by a white man, is void, 
and will not support an action.—Mertin rv. Reed... 22. +-2-2- +22 es 19 
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CONTRACT—conrTINvED, 
Same—lf the master knowing! permits hi lave to acouil 
money, aud to pay it out toa third person, ina dair business trans- 
‘tion, he cannot afterwards reclaim it; but, if such third person 
receives and holds the money for the benelit of the slave, and a 
his bailee, and it is afterwards used, without the knowledge of 
the master, in purchasing the slave for himself from the master, 


the contract is void, and dk 


es not divest the title of the master. 
Hebb v. Kelly 


0. Same.—Althongh the sale of any article to a slave, withont the 


consent of tle muster, speeifving the article, is a peual offense un- 


der the laws of this state; vet, if the contract has been fully ex- 


ecuted, and the property delivered to the slave, it does not lie in 
the mouth of a third person, when sued by the jnaster for a tres- 
pass to the property, te allege the illegality of the contract.—Sler- 
DOCH AEG OPIN AG EP ecm cos ora ais Lie wie Shae orsiia acreaia asin ccna Rareeee 


1. Differeace betiveen sale and exchange ; validity ef sale of slave by 


unlicensed neyro-wader.—A contract for the exchange of two slaves, 


of unequal value, is net converted into a sale, by the payment of 
a sum of money for the ditterence of value, and the insertion of a 
money value as the consideration in the bill of sale; and on the 
other hand, if the transaction was really a sale of one of the 


} x . Wht ae | or cnt _ { ‘ 1 
slaves, Which was void bv statute, (Cod 





3, 400,) because the 


vendor was an ulicensed negro-irader, the seceptance of another 





slave, in pi 





‘the price, conld neither change the na- 
ture of the contract, nor render it valid.—VeGehkee ve Lump 
2 


Alteration of written, by subsequent verdal contracti—The maker 


and holder of a promissory note may, by subsequent verbal agree- 
ment, founded on sufficient consideration, el 


ange the rate ef in- 


terest which it bears; vet the holder cannot, in a suit on the note 


itself, recover on such modified contract —Hunl’s Bavy vy Hall... 





3. Tinplied contract of linatic.—An adult person, who is non compos 





1 


mentis, is liable on an implied contract for necessaries furnished 


him, suitable to his estate and condition in life; and where no 
guardian has been appointed for him, an action for the value of 


: *} oe ere , ee e 
such necessaries must necessarily be prosecuted against him per- 
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sonally.—Ex parte Northingion PR ee a ane Re eer Te eee ee Te -- 496 
See, also, BILLS OF EXCHANGE. AND PROMISSORY 
Donps 
VENDOR AND PURCHASER 
ORPORATIONS. 
What actions “ie against corporatione—An action of trespass tor 
false imprisonment lies st a corporation, but an action on 
the case for a malicious prosecution does not.—Owsley vt. A. & WW. 
gee Pr SES Lat 2 a oe eee ee aE Par PN reer eater ee . 560 





Judicial notice of freeemasons as charitable corporation. —1 he courts 


of this State will take judicial notice of the fact, that the society of 





free-masons is a vitable corporation. —Lurdine v. Grand 


Lodge of Alabamd.... 22... 2220 cence nee eee ee eee cece ee eee e ee eens 
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3. Competency of corporator as jurer, and as witness for corporation.— 


The society of free-masons being a purely charitable corporation, 





a member of the society cannot be said to have the smallest pecu- 
niary interest in the event of a suit to which the society is a party ; 
consequently, he is a competent juror, and a competent witness 
SOLE MON PM ie Scie omnes She bos Mees ceueasessass ee AZ 
4. Variance in description of corporation.—The society of free-masons 
in this State being incorporated by the name of the “ Most Wor- 
shipful Grand Lodge of Ancient Free-masons of Alabama and its 
Masonic Jurisdiction,” and suing by that name, a charter granted 
by the “Grand Lodge of the State of Alabama,” authorizing the 
persons to whom it is directed “to form themselves into a regula 


9) 


lodge of ancient free-masons, by the name of Yorkville Lodge No. 
131,” sufficiently appears to have been issued by said corporation, 
and the misdescription does not amount to a material ,vari- 
ance.—S. C......- pees aie eemeceie nates caeeee ee Sey eee - 478 

5. Legislative power to alter summary remedy of corporation against 
defaulling stockholders.—-A summary remedy against defaulting 
stockholders, given to a corporation by the act of its incorpora- 
tion, is no part of its corporate franchises, and may be altered or 
modified by the legislature at pleasnre.--Ex parte WM. £. § 8. WW. 
UMNO AD aco cent oot sickwase cons no as bcesehseseacide piecewise 679 

6. Statutory liability of railroad company.—Ir. an action against a rail- 
road company, to recover the value of horses run over and killed by 
the defendant’s engines and cars, if the evidence simply shows that j 
the horses were run over and killed by a train of ears, and that 
the engineer in charge of the train failed, at the time the accident 
occurred, to comply with the requisitions of the statute as to 
blowing the whistle, ringing the bell, reversing the engine, &c., 
(Session Acts 1857-8, p. 15,) the court is not authorized to charge 
the jury, that, if they believe the evidence, they must find for the 
plaintiff: such a charge is an invasion of the province of the jury, 
who alone could infer from the evidence that the damage was 
caused by the engineer’s neglect —M. § C. Railroad Co. v. Bibb.. 699 


COSTS. 


1, Against garnishee ond transferrce.—If a transferree of the debt ad- 
mitted by the garnishee to be due to the defendant, when brought 
in on notice, fails to make good his claim to the debt, the costs of 
‘the contest should be taxed against him, and not against the gar- 
MINEO UC ROMUGTS @,. POMC acne sce kee cs cce ee cceceswns see's, 400 

2. Security for, by non-resident; presumption in favor of judgment. 
In an action by A, for the use of B, the plaintiff was required to 
give security for the costs, on the ground of non-residence. At 
the next term, C “acknowledged himself security for the costs ” ; 
and the plaintiff amended his complaint, by striking out the 
words “who sues for the use of B”. Onasubsequent day of the 
same term, plaintiff took a non-suit, and judgment for the costs 
was thereupon entered against C; the minute entry reciting that 


he “acknowledged himself security for the costs én this behalf,” 
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COSTS—CONTINUED. 
and the name of A alone being stated in the margin as plaintiff. 
Held, on motion in arrest of judgment by C, “because he was not 
a party to the suit when judgment was rendered against him,” 
that the appellate court would presume, in favor of the judement 
of the circuit court, that C was surety for A, inasmuch as the re- 
cord did not distinctly show whether he was surety for A, or for 
Bi—Sauls 0. Carmich@el G AUWOnics ccosccccczeccuwcescsdccecescac 

3. Security for costs of appeal—On appeal from a judgement of the 
circuit court, dismissing a petition for rehearing after final judg- 
ment, (Code, §§ 2407-15,) the surety on the supersedeas Wond, 
being a party defendant to the judgment appealed from, cannot 
become a surety for the costs of the appeal; and if there is no 
other surety for the costs, (Code, § 3041,) the appeal will be dis- 
missed on motion.—Davis v. McCampbell.... 2.222... -222-222---- 609 


a | 


ie) 


CRIMINAL LAW. 

1. Homicide; admissibility of character of deceased, as evidence for 
prosecution.——On a trial for murder, the prosecution cannot adduce 
evidence of the peaceable character of the deceased, when it has 
not been assailed by the prisoner.—Len v. The State...--. 2.2... 103 

2. Same; dying declarations.—The dying declarations of the de- 
ceased, respecting the state of feeling which existed between 
himself and the prisoner, are not competent evidence for the pros- 
CCUMODR— BU. pa c2e = eewcicsecrciecs wee Seteise sw itea me onciacee ase ear LOG 

3. Sane; confessions.—The constable who had the custody of the 
prisoner, a slave, having said to him, “If you did it, you had bet- 
ter confess; it would be best for you to tell the truth; truth is 
always the best policy; but, if you did not kill him, we don’t 
want you to say so0,"—/eld, that there was nothing in these facts 
to show that the prisonev’s confessions, subsequently made to the 
constable in the same conversation, were elicited through the in- 
fluence of either hope or fear; and that the confessions were ad- 
missible evidence.—Aaron v. The State.........-.---2----------- 106 

4. Same; variance in name of deceased=Where the indictment 
alleged the name of the deceased to be Louis Doudet or Loredet, 
while his real name was proved to be Louis Burdet, and to be 
sometimes pronounced as if spelt Bouredet ; and the circuit court 
thereupon charged the jury, “ that if his real name was the same 
in sound as if written Doudet or Boredet, or so nearly the same 
that the difference would be but slight, or searcely perceptible, 
and he would have been readily known by his name being pro- 
nounced as if written Boudet or Boredet, then the variance would 
not avail the defendant,’ —held, that the ruling of the court was 
substantially correct.—S. C... 22.220. 2. cece ee ne cece cece eee eee 106 

5. Same; presumption of malice.—The charge of the court to the 
jury in this case, as to the presumption of malice in eases of hom- 
icide, construed in connection with the fact, indisputably estab- 
lished, that the killing was perpetrated with a deadly weapon, 
held to contain no error prejudicial to the prisoner.—Murphy v. 
DMO BI oii nig sean once aneves cecacedseressasseesecrsesecas aces 142 
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CRIMINAL LAW—contTinven. 
6. Homicide of white person by slave ; charge io jury, as to constituents 


4 


of offense —On the trial of a slave, under an indictment for the 


murder or voluntary manslaughter of a white person, a charge to 
the jury asserting that, “if they believed the defendant struck 


the deceased with no expectation or intention to kill him, and the 
stroke did kill him, the death was accidental, and the defendant 





sheuld be acquitted,”"—is erroneous, since it assumes that the de 
fendant would be entitled to an acquittal, although the blow was 





given with the intention to do great bodily harm.—scolt v. The 


State 


a 


7. Sane; sufficiency of verdicl—Under an indictment against a slave, 
charging him, in separate counts, with the murder and voluntary 
manslaughter of a while person, a general verdict of cuilty is sul> 


ficient to authori 





ze aw judgment and sentence of death.—S, C 


&. Lorgery; consiitnents of offense —CUnder an indictment for forgern 


a conviction may be had on proof that the prisoner, with intent 


to detrand, uttered and published as true a forged instrument 


knowing it to be forged.—MeGiuire v. The State...........-2--- 


9 Same; deseriplion of forged insirument in indiclhieni£—* An instru. 


ment of writing, purporting to be an order, drawn by Sister Ade- 


line, on George Battiste, for nine dollars, 


Is a Sullcient deserip- 
tion, in an indictment, of the instrument alleged to have been 

forged.—S. C 
410. Larceny in dwelling-house.--Under seetion 5170 of tl 


oid 


e Code, un- 


like the penal code of 1241, (Clay’s Digest, 425, § 55,) a person may 
be convicted of iarceny in a dwelling-house, although he was in 
the house, at the time of the theft, by the invitation ct the owner. 
Point v. The Slate 
il. Same; varivnce in name of owner of stolen goods.—Where the in- 
dictment alleged the stolen goods to be the property of Ji/i An- 
toine, while the proof showed that they belonged to a Frenchman, 
whose name was JuJi Antoine in Freneh, and who was “ generally 
called as if his name was spelled Julce Antoine,’—held, that there 
was no variance or misnomer.—s. C 
12. Obtaining money by false pretenses; joinder of counts in indiet- 
ment.—In an indictment for obtaining money by filse pretenses, 
if the false pretense is charged, in different counts, to have been 
made to “C. B.S. and C. L. §., who were at the time members of 
a mercantile firm of the name and style of S. & S.,” to “C. B.S.,” 
and to “C. B.S. and C. L. &.,” there is no misjoinder of counts. 
COMP ER SS LE 1111 Se Seg eel ea ce Oe re 
13. Same; averment of value of property —An averment in such in- 
dictment, that, by means of the false pretense charged, the de- 
fendant obtained “sixty-five dollars in money,” is sutiiciently 
definite and certain, without an additional averment of the value 
of the money.—S. €. 
14, Same; description of written instrument.—An instrument of wri- 
ting, purporting in its commencement to be an indenture between 
two parties, reciting that the party of the first part, for a valuable 


consideration, “has sold, and binds himself to deliver, to the said 
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ORIMINAL LAW —continvuenp. 
party of the second part, all of his present crop of cotton now 


planted, or so much of it as will satisfy his indebtedness to the 


¢ 
~~ 


y of the second part;” that “this conveyance is intended 
is a security for the payment” of a debt due from the party of the 
lirst part to the party ef the second part, “which payment, if duly 
made, will render this conveyance void, and, if default be made in 
the payment of the above sum, then the said party of the second 
part, and his assigns, are hereby authorized to sell Ais certain crop 
of cotton, or as much of it as will pay all ef his dues to the said 
party of the second part;” and signed and sealed by the party 
ef the first part,—is sutticiently described in an indictment as a 
“deed of trust,” and is admissible in evidence under that de- 
CUO) Cae ceesiewcsclsscieicicisicin ace sosve Ce Sistine 

15, Living in adultery 3 suficicrcy of indictment.—An indictinent charg- 
ing that a man anda woman “did live ina state of adultery or for- 
nication,” but not stating that they thus lived with each other, nor 
ctherwise showing that they were guilty of a joint offense, is 
demurrable for duplicity —Vaull v. The State...---. aeieeiseieys sont 

16. Gaming ; what constitutes a public house.-—A lawyer's office is a 
public heuse, within the prohibition of the statute against gaming, 
(Code, § 3243;) and where it consists of two reois, front and back, 
connected by a door, in each of which professional business is 
transacted, the two rooms are equally within the statute.—Smith 
O: The SUNG n.0<< +s pew causes eensgtucia eee aminaesiaasae eiaGeas anaes 

17. Same; conviction on testimony of accomplice.—Where a witness 
testifies, that he was present while the several defendants played 
a number of games with cards; that at the request of one of the 
players, who did not understand the game well, he sat behind him, 
and, from time to time, during the whole continuance of the 
games, instructed him how to play; that he took a card, on one 
or two occasions, from the hand of said unskillful player, and 
threw it down on the table tor him, and, on one occasion, during 
the momentary absence of said player, played one of his cards for 
him; and that le was also engaged in reading apart of the time,— 
the court may refuse to instruct the jury, that said witness was 
un acconiplice, (Code, § 3600,) and that a conviction could not be 
had on his uncorreborated testimony.—S. C.......2-....----- shes 

is. Letting al len-pins 3 constituents of offerse.—Under the act of 1854, 
(Session Acts, 1855-54, p. 30,) as amended a the act of 1858 


} 


(Session Acts, 1857--58, p. 267,) it is the betting at ten-pins, and 
not merely playing the gaine, that constitutes the offense; but 
it is not necessary that the game should be played at one of the 
places enumerated in section 3245 of the Code.—Lass v. The State, 
19. Same; conviction on testimony of accomplice—A person who en- 
gages in the game, but does not participate in the betting, is not 
an accomplice, within the meaning of section 3600 of the Code, 
which forbids a conviction on the uncorroborated testimony of an 


DECOMMMNCE HO eecine cans oem wowed cemete scceweseaeieesee 
120. Gaming with slave; constitutenis of offense; general charge on evi- 
dence.—Vo constitute the ctiense ef playing cards with a slave or 


13 


610 


4(9 


469 
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free negro, (Code, § 3256,) a game must be entered upon, and some 
act done towards its completion, though it is not necessary that 
the game should be played out; and where the only evidence be- 
fore the jury is, that the parties were seen seated on opposite sides 
of a box, each with four or five cards in his hands, while the rest 
of the pack lay within their reach, with the top card turned face 
upwards, and that they immediately bunched the cards, on seeing 
the witness, and said that the slave was telling the defendant’s 
fortune; a charge to the jury, instructing them that, “if they 
believed the evidence, they must find the defendant guilty,” is an 
invasion of their provinee.— Ward v. The State..-.....-.--.----- 158 
21. Disturbing public worship ; what constitutes offense.—To constitute 
the statutory offense of disturbing religious worship, (Code, § 3257,) 
the act must be willfully or intentionally done; it is not sufficient 
that it was done recklessly or carelessly.—Harrison v. The State... 154 
22. Same; evidence of character.—Under an indictment for disturb- 
ing religious worship, the defendant has a right to adduce evi- 
dence of his good character; but, untit he has done so, the prose- 
cution cannot prove his bad character as a disturber of public 
worship.—S. C.....-.....- S35 oo Bema see ee eee en aceee ass 154 
23. Same; evidence of other acts of disturbance.—Evidence of the fact 
that similar acts of disturbance had been perpetrated by other 
persons in the same church, without objection or notice on the 
part of the members of the congregation, is irrelevant and inad- 
missible.—S. C......----- Ib ab 355350 SOS Se Ss os nee 154 
24. Malicious or willful mischief ; constituents of offense—Malice is a 
necessary ingredient of the offense denounced by section 3114 of 
the Code; but, under section 3115, if the act is either willful or 
malicious, the offense is complete.—Johnson v. The State......--.- 457 
25. Same; when witness may give opinion as to value of animal.---Under 
an indictment for willfully or maliciously shooting a mule, a wit- 
ness who was acquainted with the mule both before and after the 
infliction of the injury, but who has no skill in veterinary or medi- 
eal science, may state his opinion as to the extent of damage 
CaUSER by Wie WOUNG=S8: C2... 2cs cece cece diet cece cedescs 457 
26. Indictment for breach of contract duty ; when it lies, and its sufficiency. 
An indictment lies against the lessee of the city water-works of 
Mobile, for a breach of the public duty imposed on him by his 
contract with the corporate authorities, in failing to furnish the 
city with a supply of water; but, since his contract only binds 
him to supply water to the city from Three-mile creek, and con- 
tains no stipulation as to the quality of the water to be sup- 
plied, an indictment which simply charges, in effect, that the 
water supplied by kim was not good and wholesome, shows no 
breach of duty resulting from the contract.—Stein v. The State.. 122’ 
27. Nuisance; when indictment lies, and its sufficiency.—Selling and 
furnishing unwholesome and poisonous water to an entire com- 
munity is a nuisance, for which an indictment will lie; but, if the 
indictment does not allege that the defendant, his agents or 
servants, poisoned the water, or imparted to it its unwholesome 
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quality, it must aver his knowledge of its unwholesome or poison- 
HSM ANG a9 Os on onic sce chinnaiste sees ecsibc dsncseesmoseseeas 123 
28. Same; relevancy of evidence—Under an indictment for a nui- 
sance, in selling and furnishing unwholesome and poisonous water 
to an entire community, the prosecution may adduce evidence, 
showing the deleterious effects of the water on particular persons, 
members of the community, not named in the indictment.—S. C., 123 
29. Statutory nuisance; trafficking with slaves —To authorize a con- 
viction under the act of 1858, “to prevent nuisances and illegal 
trafticking with slaves,” (Session Acts 1857-8, p. 285,) although it 
is necessary that three respectable witnesses for the State shall 
testify that the general reputation of the defendant, or that of his 
house, “as te trading or trafficking illegally with slaves,” is bad, 
it is not necessary that the jury should find that fact to be proved ; 
nor is it necessary for the State to prove the defendant’s permis- 
sion or consent that slaves &c. should visit or loiter about his 
premises; nor is it necessary that the defendant should be a 
licensed retailer.—Schwartz v. The State........-.+-.+-+-+---+-- 460 
30. Same; sufficiency of indictment.—An indictment under the act of 
1858, “to prevent nuisances and illegal trafficking with slaves,” 
(Session Acts, 1857-8, p. 285,) which is in the form authorized by 
the third section of the act, isnot violative of any constitutional 
provision.---Schwartz v. The State.... 2.2... +--2--- 2000 eee eee eens . 460 
31. Keeping restaurant without license; sufficiency of indictment.---In an 
indictment for keeping a restaurant without license, (Code, §§ 397, 
399,) it is not necessary to allege that the defendant was engaged 
in the business of keeping a restaurant; it is sufficient to allege that 
he “did keep a restaurant” without license.—Huttenstein v. The 


32. Retailing liquors without license; removal from county ; liability 
of agent.—The mere removal of a licensed retailer to another 
county, neither abrogates his license, nor renders his clerk or 
agent, who continues to carry on his business, subject to an in- 
dictment under the statute —Thompson v. The State...-- pases 151 
33. Selling liquor to student or minor ; constituents ef offense.—The stat- 
ute prohibiting the sale or delivery of liquor to students or mi- 
nors, (Code, §§ 3280-81) applies to fermented liquors, as well as to 
vinous or spirituous liquors.—Merkle v. The State.....-.-.-..---- 139 
34. Same; opinion of witness, admissibility of—A witness who has 
frequently drunk fermented liquors, aid who can distinguish them 
by their taste, though he has no special knowledge of chemistry, 
is competent to express an opinion on the question, whether lager 
beer is or is not a fermented liquor.--S, C.....-..---- Se aeeicrerewiece 139 
35. Indictment; statement of time.—In an indictment under the Code, 
it is not necessary to state the time when an offense was commit- 
ted, or to allege that it was done before the finding of the indict- 
ment.—MecGuire v. The State..---.--..------+---- Socrasesineme air 161 
3€. Same; conclusion—If an indictment concludes ‘against the 
peace and dignity of the State of Alabama,” it is not necessary 
that each count in it should so conclude.—S. C........----...-.- 161 
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Soinder of offenses in indictment.——Two offenses, of the saine cen- 


eral nature, and belonging to the same family of crimes, may be 
charged, in different counts, in the same indictment, where the 
mode of trial and the nature of the punishment are the same 
ORO 8 MENG: a oa aac sem ees icc eeiskiecveees as =n eee eae 
CALE Le Re ee 12 PE 7 RR te 


38. Service of copy of indictment on prisoner—if a copy of 


— = 


dictment, as originally found by the erand jury, is served upon 


the prisoner while in confinement, (Code, § 3576,) the validity of 


the service is not affeeted by the fact that a nolle-prosequi had 
been entered as to one of the eounts,-—Secott v. The State....-.--- 
39. Sufficiency of verdict.--A general verdict of guilty, under an in- 
dictment charging two offenses, properly joined in different 
counts, is suflicient to authorize a judgement as sentence for the 
punishment preseribed for ene if the offenses.-—Cawley v. The 
Eee ee ome cine kee cmt De er ele Oe ee sede cwiee eet ss 
40. Regularity of proceedings presumed, against irregularitics of minite 
entries in transcript.—VYhe appellate court will not presume that 
the prisoner was tried and sentenced withont an indictment, sim- 
ply because the several minnte-entries, showing the trial, convie- 
tion and sentence, are copied into the transcript before the indict- 
BM te aoe eet a: sour emcee sce ses teccs bis checceuss peek 
41. Change of venue; cleri’s certificate —On change of vente in a 
criminal ease, if the clerk’s cerfilicate, appended to the transcript, 
states that ig “contains a true and complete ssaauaien of the 
caption of the grand jury, and a copy of the indictment with the 
endorsements thereon, together with the reecognizances of the 


witnesses, and all the orders and judgments had in the case, all of 


which is as full and complete as the same appears of record,”— 
this isa substantial complianee with the requirements of the 
statute, (Code, § 8613.)—Sec MAD OR Ree A ese sie otosate 
42. Same; organization isbn: sufficiency of certified transcript. 
Where the regular term of the circuit court commenced on the 
second Monday after the fourth Monday in Ocfober, which was the 
eighth day of November ; and the indictment, as copied into the 
certified transcript on change of venue, purported to have beer 
returned into court on the ninth day of Norember ; while the 
transcript stated, in its caption, that the grand jury was organ- 
ized at a term of the court begyn and held on the second Monday 
after the fourth Monday in November, which was the 6th day of 
December,—held, that the transcript did not show that the grand 
jury was organized at the regular term of the court; but, if ay 
date was inserted in the transcript by a clerical misprision, ( 
being a reversal of the judgment on other grounds,) the mistake 
may be corrected before another trial.—daron v. The Slate....-. 
43. When objection to grand jury may be made—The objeetion cannot 
—e aised for the first time in the appellate court, that the record 
fails to show that the grand jurors were reeularly selected and 


IN 


vr 
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SHUM NOM — sss. TNO WULE. =o See ses cose es ciecwk so celeceics < 
44, Competency of juror.—A mere occupant and tenant, under : 
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be 


106 
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early letti <Lby hint as asleaping apartment, is 
net aj meaning of the statute (Code, 6 3585) 
7 1 '? + aay . ’ 4 332 1? 
peciryl thalfenge to jurors in criminal cases. 
SRT OIE Be SEO LEOTIULO Baie cca. Oo kw co SRO eid oe ae oreo ie aoe ara eee aio {Gu 
1. Sam “ital or ] 
] 
§ 3085, ) ele 
Who has a fixed opinion against capi! 
ments; yet the statute does not impose 
mero note, of s a juror for this canse; nor ean the 
prisoner complain, ute waives or ferbears to exercis 
rieht of challen PENG NGS occ nos sas So aiwe Sao 142 


; 1 . P 
16. Oath of pei 





case, are sworn 





Wels ANG CLT SUC joined, this isasu 
1; ++] aaNTTSTtR A Oe 8 , 
fiance with the requisition of the statute, (Cade, 


sufticient.---VeGuire v. The State 








17. durisdiction of Slaie courts to discharge person in custody for viola- 
lion of criminal lacs of Crited Slates.—The courts of this State 
have now (July 0, 180d) no jurisdiction to discharge from custody 

2 person Who was arrested pricr to the passave of the erdinance 

of secession, ae with a violation of the criminal laws of the 


United States withi 


1 the limits of the State of 5 seta ee 


tion of lis right to be discharged, or his transter to the proper 
court in Virginia for trial, appertaining to the iesiodiotion of the 


district court of the Confederate States.—Ex parte Aelly.....--- AG4 


DAMAGES 


1. Lor overfiowing land—Tn an ection to recover damages for over- 
parts lands, a recovery cannot be had for injuries aceruing after 


the commencement of the suit; but evidence of such injuries is 


admissible, with a view of affording information to the jury of 
the cousequences of the diversion under similar circumstances 
beforesuit brought.——Pollyiv: MeCalt sas. caccss secs ewasoe cece key 20 
2. In action en attachinent bond.—In an action on an attachment bond, 
if the attachment was not vexatious as against the defendant in 
the process, the faet that the attaehing creditor was actuated by 
malice towards a third person, who, though a joint obligor with 


the defendant in attachment, was not a party to the precess, af- 





fords no ground for the recovery of vindictive damages.— ood ¢. 


3. Kor breach of contract.—In an action for a breach of contract,—by 
which plaintil? agreed to serve defendant, in the capacity of an 
overseer, for the term of one year, but was discharged, without 
fault on his part, before the expiration ef the year,—if the suit is 
commenced before the expiration of the vear, the plaintifg can 
only recover unliquidated damages for the breach of contract; and 


it cannot be assumed, as a matter ot law, that the stipulated wa- 





ges for the entire year would be shy measure of damages.—- rig 


OP EAIEN CNG, cio Tiatey oars oo oa ew clcleie colors tinia: oa ee Reale oan ae meats 274 
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purchaser's damages, resulting from a bieach of warranty of the 
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soundness of a slave, proof of the value of the slave a few months 
after the sale is admissible, as shedding light on the question of 
value at the time of the sale.—Stone § Best v. Watson.......--.--- 975 
5. Sume.—A slave being described in the bill of sale as a seamstress, 
it is permissible for the purchaser, in an action to recover damages 
on account of her unsoundness, to prove what would have been her 
value if sound, “ taking into consideration the fact that she was 
a good, No. 1 seamstress.”—S. C...........---.202- Pe ee - 279 
6. Same.—In proving the value of a slave, a witness cannot be al- 
lowed to state what her value would be, “if she possessed the 
qualities which she was reputed to possess.”—S. C..-.........-.- 279 
7. Same; proof ef medical bill as part of damages.—It is permissible 
for the purchaser, in an action to recover damages on account of 
the unsoundness of aslave, to prove at whose request a physician 
was called in to the slave, and as whose property the physician 
attended her; but the physician’s account for services rendered 
to the slave, which was paid by the purchaser, is not admissible 
evidence for him, until it has been proved that the services were 
rendered as charged, for the treatment of a disease existing at the 
time of the sale, and that the charges were correct.—S. C...-.---- 279 
8. For breach of promise to marry ; admissibility of seduction in aggra- 
vation.—If evidence of seduction can be received, in any case, to 
aggravate the damages in an action fora breach of promise to 
marry, it is only where the seduction follows the promise, and is 
eftected by means of it: seduciion prior to the promise is not ad- 
missible evidence—Espy v. Jones ..----.------------ ee 22 eee eee 
9. Same ; admissibility of plaintiff's want of chastity im mitigation. 
Acts of fornication, committed by the plaintiff prior to the de- 
fendant’s promise to marry her, and in which the defendant him- 
self participated, are not admissible evidence for him in mitiga- 





379 


tion of the damages.—S. C. ...-..---.-.------ pebetéseatsswcsuss OVO 

10. On affirmance of judgment.—On the affirmance of a judgment 
which has been superseded, (Code, § 3032,) the ten per cent. dam- 
ages should be computed on the amount of the original judgment, 
and not on that sum with the interest thereon up to the time of 
the affirmance.—Lawrence v. Jones....----+++-++-+---- pwieesce ees 1d00 

1J. For vender’s misrepresentations as to quantity of land.—In ascertain- 
ing the damages which the purchaser is entitled to recover, on 
account of his vendor’s misrepresentations as to the quantity or 
quality of the land, the stipulated price is not conclusive evidence 
of value: where the misrepresentation is as to the number of 
acres in a particular parcel of the tract, the proper mode of com- 
puting the damages is, to multiply the average value (not of the 
entire tract, but) of the particular parcel per acre, by the differ- 
ence between the number of acres which it actually contained 
and the number which it was represented to contain.— Thompson 
Ch) Sy eee er Ie es er er eee ei wo on acne ccccee cece 438 

12. In trespass for injuries to personal property —On the execution 

of a writ of inquiry, after judgment by default, in trespass for 
taking personal property, the fact that the property was, at and 
before the levy of the execution which constituted the trespass 
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complained of, in the possession of the defendant in execution, is 
competent evidence for the defendant, in mitigation of damages, 
as tending to show that he acted in good faith in having the levy 
made.—Sterrett’s Exv’r v. Kaster.....------- iptalete wine « Sto) minis awle stators 

13. Same.—In such ease, the judgment by default estops the defend- 
ant from showing, even in mitigation of damages, that the plain- 
tiff had not such a title as would authorize a recovery; yet he 
may show, in mitigation, that the plaintiff was not the owner of 
the property, as that fact is not necessarily inconsistent with the 
plaintiff ’s right to recover.—S. C.......----.----2 2-022 cece cose 

14. In trespass quare clausun: tregit.—In trespass quare clausum fregit, 
a charge to the jury, asserting that they can not give vindictive 
damages, “unless they believe, from the evidence, that the de- 
fendants maliciously entered upon the plaintifi’s lands, in a rude, 
aggravating, or insulting manner,” is erroneous, because it im- 
properly restricts the standard of liability —Devaughn v. Heath.. 


DEEDS. 


1. Consideration —Love and affection forga grandson is not a valu- 
able consideration for a deed.—Borun t. King’s Adm’r....-..--- a 
2. Admissibility of parol to vary date—Parol evidence is admissible, 
to show that a deed or bond was in fact executed on a different 
day from that stated in it.—Miller v. Hampton...-......-.-.---- 
3. Delivery or deed necessary to constitute gift—At common law, in the 
absence of an actual delivery of the property itself, a gift could 
only be consummated by deed, or other instrument under seal ; 
not because the delivery of the deed was held a symbolical deliv- 
ery of the property, but on the principle of estoppel.—Connor v. 
Trawick’s Adnv’r..----- Bieiata ian opine ace pie iereieioters lel aateinya aia fa maa Sei 
4. Description of deed in indictment.—An instrument of writing, pur- 
porting in its commencement to be au indenture between two par- 
ties, reciting that the party of the first part, for a valuable con- 
sideration, “‘has sold, and binds himself to deliver, to the said 
party of the second part, all of his present crop of cotton now 
planted, or so much of it as will satisfy his indebtedness to the 
said party of the second part;” that “this conveyance is intended 
as a security for the payment” of a debt due from the party of 
the first part to the party of the second part, “ which payment, if 
duly made, will render this conveyance void, and, if default be 
made in the payment of the above sum, then the said party of 
the second part, and his assigns, are bereby authorized to sell his 
certain crop of cotton, or as much of it as will pay all of his dues 
to the said party of the second part ;” and signed and sealed by 
the party of the first part,—is sufficiently described in an indict- 
ment as a “deed of trust,” and is admissible in evidence under 
that description.—Oliver v. The State ...--...---------- Sewieisee 


DEPOSITION. 


Tl. Objection; when made.—An objection to a deposition, on the 
ground that no notice was given of the time and place at whick 
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DEPOSITION.—CONTINUED. 











it would be taken, cannot (Code, § 2328) be made when the depo- 


sition is offered in evidence on the trial—VeGill vr. Monette....-. 


2. Objection because taken before amendment of complaint.—The faet 


that the complaint is amended, after depositions have been taken, 
by striking ont the name of one of the plaintiffs, who was dead at 


,is nota sufficient eround for the 





the commencement of the sai 


suppression of such depositions.—Jemison v. Siniih.....- eee 


3. General objection —A general objection to a deposition, no specific 
cause being stated, does not raise the question of the competency 
of the witness to testify; and that question cannot be raised, for 
the first time, in the appellate court.—L’reslar v. Stallworth.....-. 


Same.—A separate objection to “each sentence of each deposi- 


— 


tion,” is nothing more than a general objection to each deposi- 
tion; and if each deposition contains some legal evidence, such 
objection may be overruled eutirely.—Taylor v. Sirickland........- 


5. Objection to interrogaiory ; when made-—When a deposition is taken 

vithout filing interrogatories, an objection to a question, on the 
ground that it is leading, must be made at the examination of the 
witness, and comes too lare when made for the first time at tlie 
trial.--W. f° C. Railroad Co.v. Libd......--..- Se ae eee 


». Personal attendance of witness, and suppression of deposilion.-Senble, 


- 


that the act “to compel the personal attendance of witnesses in 
civil cases,” (Session Acts J857--8, p. 34,) does not apply to a wit- 
ess who is confined in jail under a judicial sentence; but, if the 
proper affidavit has been made, and the attendance of the witness 
can be procured, the deposition ought to be suppressed.--- JV ebb v. 


MUG esos. csc Bee aese obese erase maou Sekee Soe ewes eR cicis.< ee 


ba J 


When deposition of party may be taken.--When a party is compe- 
tent to testify in his"own favor, his deposition may be taken, as in 
case of other witnesses.--- Douglass eM. § WP. Railroad Co..-.-- 


DETINUE. 

1. Release of surety on bond, and examination as witness.--The surety 
on a detinue bond may be released, and examined as a witness for 
his principal, on the execution by the latter of a new bond, with 
other good and sufficient sureties; but it is not permissible to 
erase the surety’s name from the bond, against the objection of 
the obligee, andsubstitute the name ef another surety in his stead. 


LDS OLENA AS orn Se ee 


ee 


Estoppel by bond from denying possession.---A delivery bond, exe- 
euted by the defendant in detinue, which does not recite any fact 
showing that the defendant had possession of the property at the 
service of the writ, does not estop him from showing, in defense of 
the action, that he did not have the possession of the property at 
that time; nor does the giving of such bond operate an estoppel 
en pais against him. (Explaining and liiniting Jallis v. Leng, 
16 Ala. 738.)---Miller v. Hampton.......22.-22.0--- Se eS 
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DISCONTINUANCE. 

1. Of summary proceeding--A stimmary proceeding by notice and 
motion will be discontinued, unless some action is had on the 
notice at the return term, although the “stay-law” prohibits the 
rendition of judgment at that teym; yet the plaintiff may keep 
alive his notice, by having it docketed, according to the rule of 
practice adopted at this term, or by some action of the court con- 


tinuing its existence.--Ex parte N. 1. § S. W. Railroad Co..... eats 
DOWER. 
J. When probate court may assign dower.--In proceedings before the 


probate court for an assignment of dower, (Code, §§ 1360-72,) it is 
no defense to the application, that the lands in which dower is 
sought, and of which the decedent died seized and possessed, aré 
in the possession of a third person, who claims an undivided half 
interest in them, under a contract between him and the decedent, 
by which it was agreed, that the latter should enter the lands, un- 
der the graduation act of 1854, in his own name, but for their 
joint use and benefit, and with money furnished by the former; 
such contract being illegal and void, the person in possession is 
not an alienee of the decedent, and the fact that he has made val- 
uable improvements on the land does not take away the jurisdic- 
tion of the probate court.---Smith v. Johnson...--.- seaeiteceesicoses 
2. Jurisdiction of equity to award mesne profits, and measure thereof. 
After dower has been allotted to the widow by the probate court, 
she may come into equity to tecover damages for its detention ; 
and the measure of her damages, where the husband left no de- 
scendants, would be one-half of the rent, from the death of her 
husband, until the assigninent of dower.— McA llister’s a'r wv. Me- 
ANH ccostccc es Batennse Nee aia eared eets ie Deiasic seus eemeeee meses 
. Equitable set-off against claim for mecne profiis—f the executor 
carries on the plantation of the deceased husband with the labor 
of the slaves, pays all the debts and expenses of administration 
out of the income, thereby saving the entire personal estate for 
distribution, and distributes to the widow, under an order of the 
probate court, her distributive share of the residue of such in- 
come, this constitutes no defense to the widow’s elaim for mesne 
profits; yet, if he acted in good faith, he is entitled to acredit out of 
the assets for the amount of damages recovered from him by her; 
andif the amount received by her asa distributee exceeds her 
proper share, to be ascertained after deducting the amount of her 
recovery from the entire fund for distribution, he may, under ap- 
propriate pleadings, recover the balance from her, and have it 


ie) 





= 


. Lxtent of widow's quarantine.—A plantation, about five miles dis- 
tant from the town in which the husband resided at the time of 
his death, from which he drew his supplies and derived his entire 
income, and the superintendence of which constituted his only 
business, is not so connected with his residence, (Code, § 1859,) as 
to entitle the widow to the possession or rents thereof until her 
dower is assigned. (A. J. WALKER, dissenting.)---S. C. 
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EASEMENT. 
See ADVERSE POSSESSION, 4, 5, 6. 





ELECTION. 
See LEGACY AND DEVISE, 7; 10. 








ERROR AND APPEAL. 
J. WHEN APPEAL LIES. | 


1. From chancery decree.—A decree in chancery, which settles all the 
equities between the parties, leaving only the matters of account 
to be adjusted on a reference before the master, is such a final de- — .. 
cree as Will support an appeal.—Lradford v. Bradford’s Adm’rs... 452 

2. Frem probate decree—A decree of the probate court, which pur- 
ports to have been rendered on final settlement of the accounts 
and vouchers of the administrator of an insolvent estate; which 
corrects certain supposed errors and mistakes in a former settle- 
ment, thereby showing a larger balance in the administrator’s 
hands for distribution among the creditors, and declares the 
former settlement to be partial only; and by which “ it is consid- 
ered and decreed,” that the claims allowed on the former settle- 
ment, which were then declared entitled to a dividend of eighty 
per cent., “be paid in full, and that whatever sums shall remain, 
after the satisfaction of said allowed claims, be equally divided 
among the four minor heirs of” the decedent, has not the requi- 
sites of a final decree, and will not support an appeal.—Tatt’s 
PARED. VEO FIRUTTOUIO in og oon Sess Ses oe RS Ss6s Ske sc b5k cee cwn 543 

3. From judgment of non-suit—A non-suit may be taken, with a bill 
of exceptions, (Code, § 2357,) in consequence of the suppression 
of the plaintiff’s deposition, on motion, before the trial is entered 
upon.—Douglass v. M. § W. P. Railroad Co..... 2.2.0.2. 000-000 638 








II. LrviraTIon. 


A. Appeal from chancery decree-—Where an appeal is sued out in 
a chancery cause more than two years after the rendition of the de- 
cree which settled all the equities between the parties, and all the 
assignments of error relate to matters embraced in that decree, 
the appeal will be dismissed, on motion, because barred by the 
statute of limitations.—Bradford v. Bradley's Adm’rs........---- 452 


Ill. Bonp, AND SECURITY FOR CosTs. 


5. Security for costs—On appeal from a judgment of the cir- 
i cuit court, dismissing a petition for rehearing after final judg- 
ment, (Code, §§ 2407-15,) the surety on the supersedeas bond, 
being a party defendant to the judgment appealed from, cannot 
become a surety for the costs of the appeal; and if there is no 
other surety for the costs, (Code, § 3041,) the appeal will be dis- — 
missed on motion.—Davis v. McCampbell............-.-..------- 609 





IV. PRACTICE. 


6. What is revisable—Motions for a continuance, and for a new trial, 
are addressed to the sound discretion of the presiding judge, and 
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ERROR AND APPEAL—CONTINUED. 

' his decision is not revisable on error; and where such motions are 
predicated on the fact, that the presiding judge has never seen an 
opinion pronounced in the case by the supreme court, the principle 
is still the same.—Strong v. Catlin’s Adnv’r......----- SsiaSeiice sous 

7. Assignments of error not insisted on.—In civil causes, the appellate 
court will not notice apy assignment of error which is not insisted 
; on in the argument of the appelant’s counsel— MWeGill v. Monette, 
| 8, What irregularities are available to plaintiff in garnishment.—The 
allowance of a set-off claimed by the garnishee, against the claims 
| admitted by him to be due to the defendant, or to his transferree, 
is not a matter of which the plaintiff can complain on error, when 
the record shows that he contested the transferree’s right to 
the claims, and that the jury found the issue in favor of the trans- 
ferree.— Union India Rubber Co. v. Mitchell...-... stewie cememrease 
9. Irregularity waived.—On a trial of the right of property under the 
statute, in an appeal case from a justice’s court, two executions, 
issued on different judgments between the same parties, having 
been levied on the same property,—the objection cannot be first 
raised on error, that there should have been two issues, two trials, 
and two judgments, when the recitals of the record show that the 
two cases were consolidated in the circuit court, and there tried 
on a single issue, without objection from either party.— McDowell 
Us URC ae eiaais oS. ces cca eoms cinta raat b cleaiclatsin oles. sienna anal 
10. Clerical misprision amendable—The failure to render judgment 
against one of the sureties on the appeal bond, in an appeal from 
a justice’s court, is a clerical misprision which is amendable in the 
primary court; consequently, if such irregularity be an error of 
which the other surety and his principal can complain at all, they 
cannot raise the objection for the first time on error.—S. C...-.-- 
11. Amendment of complaint, not excepted to—The allowance of an 
amendment of the complaint is not revisable on error, unless the 
point is duly reserved by bill of exceptions in the primary court. 
SOPRA: DICMOROW B AMIE oso cin sss opel cic ais tileees cts cieeesceeess 
12. Error without injury; sustaining demurrer to special plea.—The sus- 
taining of a demurrer to a special plea, if erroneous, is not avail- 
able to the defendant, when the record shows that he had the full 
benefit of the same defense under the general issue.—Aannady v. 
BMV ON Nera cistn ec kiccee.s ce aici Semis eee ae ewes cece aan a soseuseasose 
13. Same; admission of redundant evidence.-—Where the probate of a 
will is shown by a transcript from the records of the proper court, 
duly certified, other parts of the transcript, containing entries re- 
lating to the testator’s estate, which can have no other effect than 
to strengthen the conclusion that the will was admitted to pro- 
bate, are merely redundant evidence; and their admission as evi- 
dence is, at most, error without injury.—Jemison v. Smith.......- 
14. Same; admission and subsequent withdrawal of evidence.—The erro- 
neous admission of evidence, which is afterwards withdrawn from 
the jury, and which they are expressly instructed by the court 
not to regard for any purpose, is, at mog{, error without injury. 
WIOUUGING Os LUCY 25 cioiw'a 2 cicidsiare <ieincinn co siesieaince cia gilp ace nac ae eis Sis 
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eted 


15. Same; refusal of charge to jury.—Since the statute (Code, § 2355) 
imperatively requires, that a charge to the jury, if correet and 
not abstract, must be given in the language in which it is asked, 
the doctrine of error without injury cannot be applied to the re- 
fusal of sich charge, although the legal proposition embraced in 








} it was substantially enunciated in another charge given by the 

; 

court.—Polly v. McCail.....-..... Seger e ae eee cer ee ee se corse == 23 
l 16. Presumption of injury from errer—if evidence is erroneously ex- 


cluded by the primary court, on a single specified ground, the ap- 
pellate court will presume injury from the error, although it ap- 
pears that the evidence was, prima facie, inadmissible on another 
ground, which, if the objection had there been raised, might have 
been obviated by the introduction of other evidence.— Moscicy’s 
Adm’r v. Mastin.......... Kcekaeicbaek sbebeksselodinvete tues TG 
$7. Same.—The circuit court having given an erroneous charge to 
the jury, in favor of the plaintiff’s right to recover, the appellate 
court cannot presume that the error worked no injury to the de- 
fendant, and therefore refuse to reverse at his instance, merely be- 
cause the evidence tended to show facts which, if they existed, jus- 
tified the plaintiff’s recovery on another ground.—Murphree v. 
PRMOHEUN eee teeGne Hons Soca tae hbase ent Sone he esse cicds cesecces 41g 
18. Same.—Where the circuit court, in instructing the jury as to the 
measure of damages accruing to the purchaser, on account of his 
vendor’s misrepresentations as to the quantity of land contained 
in a particular parcel of the tract sold, lays down an erroneous 
rule, which would not give damages enough, unless the average 
value of the particular parcel was no greater than the average 
value of the residue of the tract; and the record does not show 
that such was the fact, the appellate cannot say that the error 
worked no injury to the vendor, and therefore refuse to reverse at 
is anstance:—— 1 hompson ®. Belts. 52 ccsec csccsc cc ccces sects cies 432 
19. Same ; amending complaint after demurrer sustained —Under the 
Code, (§ 2255,) if plaintiff amends his complaint, after the court 
has sustained a demurrer to the original, aud proceeds to trial on 
the amended complaint, he does not thereby waive his right to 
: assign as error the judgment on the demurrer, unless the record 
i shows that, in consequence of the amendment, he sustained no 
injury by that judgment. (Overruling Sheppard v. Shelton, 34 Ala. 
652, and limiting Stallings v. Newman, 26 Ala, 300, to cases com- 
menced before the Code.)—JVilliams v. Ivey..---. 0222-22-22 --eee 242 
20. Presumption in favor of judgment.—When a charge is requested, 
which, on the facts hypothetically stated, asserts a correct legal 
proposition; but those facts might be met and avoided by proof 
of other facts, which would render the charge erroneous,—if the 
bill of exceptions does not purport to set out all the evidence, the 
appellate court will presume, in favor of the ruling of the primary 
court, that such additional fuets were proved.— McLemore v. Nuck- 
DUBE ene ce eer es tear tsteses phaeoewe Re oe et eesttt ht oeeecns 662 
21. Same.—In a probate case, where the correctness of the ruling 
of the primary court depends on the proof, and the record does 
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ERROR AND APPEAL—contTINUED. 

not purport to set ont all the evidence on which the probate judge 
acted, the appellate court will presume that his decision was jus- 
tified by the evidence.— Ward v. Cameron’s Adiv’rs...--.--------- 

22. Sume.— When a party files interrogatories to his adversary, 
(Code, § 2330,) anc the cireuit eourt refuses to compel an answer 
to them, the appellate court will presume, unless the record repels 
such presumption, that the statutory affidavit was not inmade. 
AVON As Di eV OUR oie IR do sarc awl ow Wisin a! da em aaa Nerd eosieces saieainel= 

23. Same.—In a criminal case, the appellate court will not presume 
that the prisoner was tried and sénteneed without an indictment, 
simply because the several minute-entries, showing the trial, con- 
viction and sentence, are copied into the transcript before the in- 
Gichment-— Cawley G. DUNE NMC s « <o5 scan cins Secckes cccwicscssssecsea 

24. Same.—tIn an action by A, for the use of B, the plaintiff was re- 
quired to give security for the costs, on the ground of non-resi- 
dence. At the next term, C “acknowledged himself security for 
the costs ”; and the plaintiff amended his complaint, by striking 
out the words “ who sues for the use of B.” On asubsequent day 
of the same term, plaintiff took a non-suit, and judgment for the 
costs was thereupon entered ezainst C; the minute-sntry reciting 
that he “acknowledged himself seeurity for the costs in this be- 
half,” and the name of A alone being stated in the margin as plain- 
tiff. Held, on motion in arrest of judgment by C, “ because he 
was not a party to the suit when judgment was rendered against 
him,” that the appellate court would presume, in favor of the 
judgment of the circuit court, that C was surety for A, inasmuch 
as the record did not distinctly show whether he was surety for A, 
or for B.i—Saulsv. Carmichael § Allen... 2-22-6220. sceneeccseoce 

25. Conclusivencss of judicial decision —A decision of the supreme 
court is the law of the case in which it was pronounced, and the 
principles settled by it cannot be re-examined on a second appeal. 
FRESNO: SSH ON Boas sein ocala din witie eich Sucisiees's odiscsencdeces 

V. JUDGMENT. 

26. Irregular afirmance.—The affirmanee of a judgement by the su- 
preme court, on certificate, at the term next preceding that to 
which the appeal is taken, may be corrected cn motion, and, con- 
sequently, furnishes’ no ground for equitable relief against the 
judgment:.—McCollhine v.. Prewitt. .. ...2 2226 cccccechsces ccccecuee- 

27. Damages on affirmance.—On the affirmance of a judgment which 
has been superseded, (Code, § 3032,) the ten per cent. damages 
should be computed on the amount of the original judgment, and 
not on that sum with the interest thereon up to the time of the 
affirmance.—Lawwrence V. JONG ...002 -2cececencne cence ceecccee 


ESTATES OF DECEDENTS. 

1. Advancements.—Money, or property, giveu by a parent or child, 
will be presumed to have been intended as an advancement, un- 
less such presumption is repelled by the nature of the gift, or by 
other evidence showing that it was intended as an absolute gift. 
Autrey v. Auirey’s Adm’? ...------+-+- 02-2 eee Sos ceeasase ue ea see 
Also, Merrill vy. Rhodes and Wife. oo c0ccccecccice nosis cess sens ceces 
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ESTATES OF DECEDENTS—contTINvueD. 


2. Same ; admigsibility of donor's declarations.—This presumption may 
be rebutted, by proof of the contemporaneous declarations of the 
donor; and his declarations in reference to other gifts, the charac- 
ter of which is not directly in issue, may also be admissible, as 
tending to show his fixed and general policy in reference to gifts 


3. Same; same.—To show that an absolute gift, and not a mere ad- 
vancement, was intended, the contemporaneous declarations of 
the parent are admissible evidence for the child; ‘and when the 
question arises between distributees, there is much reason, as well 
as authority, in support of the proposition,” that the subsequent 
declarations of the parent, expressive of his intention in parting 
with the property, are admissible evidence for the same purpose. 
But in this case, conceding the admissibility of such subsequent 
declarations, and considering them in connection with the other 
facts proved, they are not suflicient to show that the primary 
court erred in deciding that the property was intended as an ad- 
vancement.—Autrey v. Autrey’s Adm’r..... 22.2.2 .--220 ee eee--e ee 
Same, in case of partial intestacy—In cases of partial intestacy, 
advancements are not required to be brought into hotehpot, (Code, 
$§ 1582, 1596,) to entitle the parties to share in the property un- 
disposed of by the will.—Greene’s Executor v. Specr and Wife...--. 
Widow's quarantine.—A plantation, about five miles distant from 
the town in which the husband resided at the titie of ‘his death, 
from which he drew his supplics and derived his entire income, 
and the superintendence of whith constituted his only business, 
is not so connected With his residence, (Cede § 1359,) as to entitle 
the widow to the possession or ‘rents thereof until her dower is 
assigned. (A. J. WALKER, C. J. dissenting.)—S. C...---.--------- 
6. Statute of non-claim.—A claim against the estate of a deceased 
person is barred, unless presented to the personal representative 
within eighteen months after its accrual, or within eighteen 
months after the grant of letters testamentary or of administra- 
tion, (Code, § 1833,) notwithstanding the failure of the personal 
representative to give notive to creditors, as required by the 
statute.—Bank of Montgomery v. Plannett’s Adm’r..-.--- oecesaeens 
Validity of order of sale by provate court, fcr division —An order of 
the probate court, for the sale of a decedent’s lands for the pur- 
pose of division among the heirs, obtained by an administrator 
de bonis non legally appointed, is not rendered void by the prior 
descent of the land to the heirs, the payment of all the debts, 
and the distribution of the personalty by the administrator in 
chief; although those facts might constitute good grounds of 
objection, in the probate court, to the granting of the order. 
Wilson TONS, BOM Tic. c ccsciacuslcco css csssesene Peccieecuss 
Distribution of estate by consent.—W here the slaves belonging to a 
decedent’s estate remain undivided, after the payment of his debts 
and the final settlement of the administration on his estate, and 
are afterwards divided by consent among the several distributees, 
who execute reciprocal- conveyances: to each other for theit 
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ESTATES OF DECEDENTS—continurp. 
respective shares ;—the husband of one of the female distributees 
thereby acquires a complete equitable title to the slaves allotted 
to him and his wife; and, on his death, while thus in possession of 
them, his personal representative is chargeable with them as be- 
lonying to his estate-—Anderson’s Ex’r v. Anderson's Hcirs........ 683 


See, also, EXECUTORS AND ADMINISTRATORS. 


FSTOPPEL. 


1. Against wife, by failure to dissent from sale by hurband.—If the 
wife is present at a sale by her husband of personal property be- 
longing to her statutory separate estate, and assents to it, or makes 
no objection to it, but does not join with him in a conveyance of 
title, she is not estopped from recovering the property from the. 
purchaser, or one claiming under him.—Canty v. Sanderford. ....- $1 

2, By bond.—The sureties on a bond, which recites that the princi- 
pal obligor “has been duly elected intendant of the town of ©, 
and is thereby made ex officio a justice of the peace,” are estopped, 
when sued on the bond for the default of their principal, from al- 
leging that he was not a justice of the peace; it appearing that 
he was at least a justice de facto, and received much business as 
a justice on the faith and credit of the bond.—JVilliamson §° Me- _ . 
AMER OO oss eSee Soe cc Slee Soa suo oenacweesssuaewentass 298 


3. Same.—A delivery bond, executed by the defendant in detinue, 
which does not recite any fect showing that the defendant had 
possession of the property at the service of the writ, does not 
estop him from showing, in defense of the action, that he did not 
have the possession of the property at that time; nor does the 
giving of such bond operate an estoppelen pais against him. (Ex- 
plaining and limiting [Wallis v. Lotg, 16 Ala. 738.)—Miller v. 
Hampton ....---- Seine sicin winietmisio esata sbicjalweetain c/eisielsieiaines ccreeinaes 342 

4. Operation of deed.—At common law, in the absence of an actual 
delivery of the property itself, a gift could only be consummated 
by deed, or other instrument under seal; not because the delivery 
of the deed was held a symbolical delivery of the property, but 
on the principle of estoppel.—Connor v. Trawich’s Adm’r....----- 289 

5. By judgment.—On the execution of a writ of inquiry, after judg- 
ment by default, in trespass for taking personal property, the de- 
fendant is estopped from showing, even in mitigation of damages, 
that the plaintiff had not such a title as would authorize a recov- 
ery; yet he may show, in mitigation, that the plaintiff was not 
the owner of the property, as that fact is not necessarily inconsis- _ 
tent with the plaintiff’s right to recover.—Sterrett’s Lr v. Kaster, 366 

5. By performance of award.—After an award has been ratified and 
fully executed, the parties are estopped from asserting that it was 
not authorized by the submission.—Reynolds v. Rocbuck......---- 408 


7. By admission under oath—When a bill in chancery, under oath, 
is offered in evidence against the complainant in a subsequent 
suit, he is not thereby estopped from denying its averments. , 
PACLIOMUONG: Clr INUCWOUR slo o)aiciwe a cicisisiunciciee's waicess csica ace canoes wee (42 
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EVIDENCE. 





J. ADMISSIBILITY AND RELEVANCY. 


1. Overflowing land; injuries after suit brougit— In au action to re- 
cover damages for overflowing lands, a recovery cannot be had for 
injuries accruing after the commencement of the suit; but evi- 
dence of such injuries is admissible, with a view of affording in- 
formation to the jury of the consequences of the diversion under 
similar circumstances berore suit brought.—Volly v. McCall...... 20 

2. Negligence by common carricr.—In an action against a common car- 
rier, to recover damages for injuries to goods shipped by sea, (or 
where the same matter is relied on as a defense against an action 
by him to recover freight,) the fact that similar goods, shipped by 
sea to the port of delivery, usually arrived safe and uninjured, 
would be admissible evidence against him, as a circumstance tend- 
ing to show that any damage by breakage was the result of neg- 
ligence on his part; and, e converso, the fact that such goods 
usually arrived in a damaged and broken condition, is admissible 
evidence for him, as tending to show that the breakage was not 
the result of negligence on his part. (Explaining and limiting 
first head-note in O'Grady v. Julian, 34 Ala. 88.)—Steele §° Burgess 
Pe EEOIEL near eon c ee eh ance estes oscccec ect eseee cscs 247 \ 

3. Negligence by purchaser in care of slave-—One of the questions in 
the case being, whether the purchaser was guilty of negligence in 
his treatment of a female slave, during the time she remained in 
his possession, before he. tendered her back to the vendor; and it 
having been proved that the slave was badly burned, while in his 
possession, by the accidental explosion of a fluid lamp, whereby 
her value was greatly impaired, and was afterwards sent by him, 
by the public stage, to the place of the vendor's residence,—it is 
permissible for him to prove that the slave violated his orders in 
using the lamp, and that he was advised by a physician, whom he 
consulted, that he might send her by the stage with safety.—Stone 


fb 2. PUAUWOR 5.5552 sseececase Seen ee Silat oe ae teia ste tioe see 
1. Proof ef value of slave-—In ascertaining the purchaser’s dama- 
ges, resulting from a breach of warranty of the soundness of a ; 


slave, proof of the value of the slave a few months after the sale 
is admissible, as shedding light on the question of value at the 
, Same of the anle.—6. C....W....2cccececnes cosceses Felaeteie beceiscea eee 
5. Same.—A slave being described in the bill of sale as a seamstress, 
it is permissible for the purchaser, in an action to recover damages 
on account of her unsoundness, to prove what would have been 
her value, if sound, “taking into consideration the fact that she 
ras a good, No. 1 seamstress.”—S. C.........---. 2-22-22 ---- e200 279 
5. Same.—In proving the value of a slave, a witness cannot be al- 
lowed to state what her value would be, “if she possessed the 
qualities which she was reputed to possess.”—S. ©... -- Er ee 279 
7. Proof of medical bill, as part of damages.—It is permissible for the 
purchaser, in an action to recover damages on account of the un- 
soundness of a slave, to prove at whose request a physician was 
called in to the slave, and as whose property the physician at- 
tended her; but the physiciau’s account for services rendered te 
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EVIDENCE—CONTINUED. 
the slave, which was paid by the purchaser, is not admissible 
evidence for him, until it has been proved that the services were 
rendered as charged, for the treatment of a disease existing at the 
ime of the sale, and that the charges were correct.—S. C......- 
Trespass for false imprisonment ; evidence of arrest under legal process. 
In trespass for an assault and battery, and for false imprisonment, 
evidence of an arrest and imprisonment without legal process, or 
under legal process which is void en its face, is relevant and ad- 
missible; secus, as to evidence of an arrest and imprisonment un- 
der process which is not void on its face.— Villiams v. Ivey......- 
. Trespass for levying fi. fa.; proof of defendant's possession.—On the 
execution of a writ of inquiry, after judgment by default, in tres- 
pass for taking personal property, the fact that the property was, 
at and befere the levy of the execution, — constituted the 
trespass complained, of; in the possession of the defendant in exe- 
cution, is competent ev idence for the defendant, in mitigation of 
dainages, as tending to show that he acted in good faith in having 
the levy made.—Sterrett’s Executor v. Kaster.........--+-.--- Ey 
10. Breach of promise to marry; proof of seduction.—If evidence of 
seduction can be received, in any case, to aggravate the damages 
in an action for a breach of promise to marry, it isonly where the 
seduction follows the promise, and is effected by means of it: 
duction prior to the promise is not admissible evidence.—Lspy v. 
SONCS a 22052 ieissee cece jrcweee cas BO ee Eee Eee er 
11. Same; proof cf plaintif’s want of chastity—Acts of fornication, 
committed by the plaintiff prior to the defendant’s promise to 
marry her, and in which the defendant himself participated, are 
not admissible evidence for him in mitigation of the damages. 


12. Trover for conversion of slave; timeof slave's death—In trover by 
the wife, after the death of the husband, for the conversion of a 
slave belonging to her statutory separate estate, which went into 
the defendant’s possession under a mortgage executed by the hus- 
band without authority of law, and was accidentally drowned 
while thus in his possession, it is wholly immaterial whether the 
death of the slave occurred before or after the death of the hus- 
band; consequently, the exclusion of evidence bearing on that 
question, is not a matter available on errer.—Patterson v. Flana- 


13. Redundant ervidence.—Where the probate of a willis shown by a 
transcript from the records of the proper court, duly certified, 
other parts of the transcript, containing entries relating to the 
testator’s estate, which can have no other effect than to strengthen 
the conelusion that the will was admitted to probate, are merely 
redundant evidence; and their admission as evidence is, at most, 
error without injury.—Jemison v. Smith....-.----. .----+ secsseces 

14. Homicide; proof of character of deceased.—On a trial for murder, 
the prosecution cannot adduce evidence of the peaceable charac- 
ter of the deceased, when it has not heen assailed by the prisoner. 
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EVIDENCE—CONTINUED. 
15. Disturbing public worship ; evidence of character.—Under an indict- 
ment for disturbing religious worship, the defendant has a right 
to adduce evidence of his good character; but, until he has done 
so, the prosecution cannot prove his bad character as a disturber 
of public worship.—Harrison v. The State..........-22..-202+20-- 
16. Same; evidence of other acts of disturbance-—Evidence of the fact 
that similar acts of disturbance had been perpetrated by other 
persons in the same church, without objection or notice on the 
part of the members of the congregation, is irrelevant and inad- 
inissible.—S. C...... Sieeiee seer cert ere a cert n ss carcee sioeeincaeccnn 
17. Proof of nuisance —Under an indictment for a nuisance, ir sell- 
ing and furnishing unwholesome and poisonous water to an entire 
gommunity, the prosecution may adduce evidence, showing the 
deleterious effects of the water on particular persons, member of 
the community, not named in the indictment.—Stein v. The State, 123 





154 


II. ADMISSIONS; CONFESSIONS; DECLARATIONS; RES GEST. 


20. Admissions against interest—The declarations of a person who 
has the possession of slaves, to the effect “that they had been 
loaned to him by the widow of S., and were held under the will 
of S., to be returned at her death, to be divided as directed by 
said will,” are competent evidence against a sub-purchaser from 
him by subsequent contract; so also are his declarations, “that 
there was a dispute about the title, and he would only sell such 
title as he got from the sheriff, as he was informed that the heirs 
of S. would claim them at the death of his widow.”—Jemison v. 
EE er eee eee eerie swarnce = -see he rrer sccm ewes osssenewels ac 

21. Subsequent declarations explanatory of admissions.—Plaintiff hav- 
ing proved, that the slaves in controversy were not included by 
the defendant in the schedule of his taxable property, which was 
rendered to the assessor on oath, and were included in the schedule 
of the plaintiff’s property, which was given in at the same time 
by his son, in the defendant’s presence; the defendant cannot be 
allowed, for the purpose of rebutting the presumption arising 
from this evidence, to prove that he afterwards corrected his 
schedule, and what reasons he then assigned to the assessor for 
his former conduct; and the fact that, when first giving in his 
schedule, “he asked leave of the assessor to correct any mistake, 
and said something about getting advice,” does not affect the prin- 
ple.— McGehee v. Mahone ...--...---- 022-02 cece ee cee ene cece n ee ee 

22. Declarations explanatory of possession, and against interest.—Decla- 
rations, made by a person who has the possession of a slave, to 
the effect that he holds under a will, and claims only a life-estate 
in the slave, are competent evidence on the principle of res geste, 
and as admissions against interest, without the production of the 
Will. —Patlera0n . FUANAQON. <<... 00 conc cnc cce encase cecccs sceces 

23. Bill in chancery, admissibility 4f—A bill in chancery, sworn to by 
the complainant, is competent evidence against him in another 
suit; and tlie fact that the complainant is a feme covert, suing by 


her next friend, does not vary the principle—McLemore v. Nuck- 
: 662 
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EVIDENCE—CONTINUED. 


24. Same, conclusivness of.—When a bill in chancery, under oath, is 
offered in evidence against the complainant in asubsequent suit, 
he is not thereby estopped from denying its averments —S. C..... 

25. Admission of one defendant, in action against two.—In an action 
against two defendants, the admissions of one, being competent 
evidence against the maker, cannot be excluded from the jury on 
motion ; his co-defendant must limit their operation by a request 
for proper instructions to the jury.—Polly v. MeCall....- Seses cate 

26. Declaration of party ; admissibility of, for him—The declarations 
of a party are, prima facie, not admissible evidence for him; and 
the fact that a witness, when cross-examined, “for the sole pur- 
pose of contradicting him,’ touching his own declarations at a 
particular time and place, states, ‘ that he cannot answer the 
question without giving the declarations of the defendant made 
at the same time,” is not, of itself, sufficient to show error in the 
exclusion of the defendant’s declarations.—A/¢Gehee v. Mahone.... 

27. Admissibility of declarations, as part gf res geste.—The declara- 
tions of the plaintiff in attachment, to his attorney, as to his rea- 
sons for suing out the process, made at the time of suing out the 
writ, are admissible evidence, in aw action on the attachment 
bond, as a part of the res geste.— Wood v. Barker.....----- osene 

28. Same.—The declarations of the vendor of a slave, made “a few 
days after the sale,” to the effect that, if he had known that the 
slave was not going to Texas, (whither the purchaser had repre- 
sented that he intended to take him,) he would not have sold 
him, are not evidence for the declarant, as a part of the res geste, 
in a suit involving the validity of the sale-—JVebb v. Kelly..-.-- . 

29. Declarations of sick slave—The declarations of a slave while sick, 
as to the nature and symptoms of his disease, are competent evi- 
dence on the principle of res geste, as well as from the necessity of 
the case, although made to a person who is not a physican.—Stone 
SB w: WHR cos csdssccwcaséccces eeeeaess eaken,eierarsia 
ERO SUN Os. TRE SUN iines o00s5ces sé wesacceents Jecectweacensoees 

30. Admission of wife, as against trustee.—In an action brought by the 
trustee of a married woman, suing for her use, her admissions are 
competent evidence against him.—McLemore v. Nuckolls....---- 

31. Admissions of husband, as against wife—In trover by the wife, 
after the death of the husband, for the conversion of a promissory 
note belonging to her separate estate, the declarations of her de- 
deased husband, to the efiect that he had sold or transferred the 
note to the defendant, are not competent evidence for the defend- 
BN —MaPpnnee 0s SINGLE =o <.)n 2 caccs sce cicsccecisewemescccesccese 

32. Declarations of donor, respecting gift or advancement.—To show 
that an absolute gift, and not a mere advancement, was intended, 
the contemporanevus declarations of the parent are admissible 
evidence for the child; “and when the question arises between 
distributees, there is much reason, as well as authority, in support 
of the proposition,” that the subsequent declarations of the parent, 
expressive of his intention in parting with the property, are ad- 
missible evidence for the same purpose.—Autrey v. Antrey’s Adm’r, 
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SVIDENCE—CONTINUED. 

33. Same.—The contemporaneous declarations of the grantor are 
admissible, for-the purpose of showing that a gift, from a parent 





to his child, was not intended as an advancement; and his decla- 
fts, the character of which is not 


rations in reference to other ¢ 
directly in issue, may also be admissible, as tending to show his 
fixed and general policy in reference to gifts to his children. 
DATUUD. NORE ONE WYO sao ocec cen seseees cows eeametekeeinenc 4it 
34. Declaraiions of vendor and his administrator, showing refusal and 
inability to make title—In av action on a title-bond, against the per- 
sonal representative of the vendor, the declarations of the vendor 
in his life-time, and of the defendant after his qualifieation as ad- 
ministrator, showing a re{usal and inability on the part of each to 


make title, are competent evidence for the plaintitt.— Ledell’s Aduv'r 





Paice sc teces ace sce ea ss2. 2cce. cess Peni tS ates Mere elon e 619 

30. Confessions in criminal case.-—The constable who had the custody 
of the prisoner, a slave, having said to him, “If you did it, you 
had better confess: it would be best for you to tel the truth; truth 
is always the best policy; but. if you did not kill him, we don’t 
want you to say so,”—ield, that there was nothing in these facts 
to show that the prisoner’s confessions, subsequently made to the 
constable in the same conversation, were elicited through the in- 
fluence of either hope or fear; and that the confessions were ad- 
missible evidence.—dAaron v. The State..--- Metsu mereweres cox 806 

36. Dying declarations.—The dying declarations of the deceased, re- 
specting the state of feeling which existed between himself and 
the prisoner, are not competent evidence for the prosecution.—Len 
Die AE RU Cswa cca ss acscuseex cceeoseae ss pLecoewenn cs caeweibacacs 103 

37. Books of science.—Exiracts from standard medical books are com- 
petent evidence, and may be read to the jury.— Merkle v. The Siate, 133 

Ili. BurpEeN or Proor. 

38. Prescriptive casencent.—lf a person diverts water from its natural 
channel, by means of a ditch and levee on his own lands, and 
thereby injariously overilows the lands of an adjacent proprictor ; 
and this injury continues, without increase, for ten years,—the 
jury may infer from these facts, in the absence of all other evi- 
dence, that the use was adverse, and of right—Volly v. MeCall.. 23 

39. In aclion against common carricr for negligence.—W here the bill of 
lading contains an express stipulation, that the carrier is “not ac- 
countable for rust or breakage,” preof of injury to the goods by 
breakage nevertheless make out a prima-facie case of negligence 
against him; and the onus is then on him to show the exercise of 
due care and vigilanee on his paré to prevent the injury; unless 
the nature of the injury, or of the goods, of itself furnishes evi- 
dence that due care and diligence could not haye prevented the 
injury.—Steele ¢ Burgess v. Townsend.... - Poe Ree eek Suite tck Ae 3. 2dt 

40. On question of diligence ov negligence by administrator.—On final 
settlement of an administrator’s accounts, it being shown that a 
decree was rendered by the probate court in his favor, ordering 
his predecessor in the administration to deliver up to lim certain 
choses in action belonging to the estate, the onus is on him te 
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prove due diligence in enfercing the delivery of such choses in 


ther he negligently 


= ‘ 


them after obtaining the possession, the 


failed to procure the deliv- 





action; but, whe 





ery, or failed to collect 





onus is on lis successor to prove the amount which, by t 
proper diligence, he might have collected.—JFilkinson v. Lhunter, 
dl, 
court, after the expirat 
letters testamentary, for the recovery of a residuary legacy, from 
which is to be deducted, by the terms of the bequest. a debt due 
from the testator to the legatce, it is incumbent on the legatee, 
and not on the executor, to prove the amount of the indebtedness 


a 


Proceedings to recover legacy.—In a procecding before the probate 


ion of eightec g 


to him; and unless he makes such proof, and thereby shows that 
there will be a sufficiency of assets remaining in the hands of the 
executor to pay all the debts, 
entitled to a decree. —Lush and Wife t 
42. In action on special and common counts—In an action against an 
incorporated railroad company, founded on an instrument 
ary and treasurer, which, after ac- 


charges 


, and prior legacies, he is not 


. Cunningham's Exrs...--- - 


Writing executed by its seerct 

knowledging the receipt of certain notes as 4 loan to the com- 
| pany, states that the “Joan is made on the conditions and — 
stated in the resolutions of the board of directors passed on” a 
specified day, “and recorded on the minutes,’—the plaintiff can- 
not recover, either under the common money counts, or under a 
special count on the contract, without proving the conditions and 


the board of directors, or other competent evidence ; and the fact 
that the resolutions are in the defendant’s possession, does not af- 
fect the principle.—Ala. §° Tern. Rivers Railroad Co. ve Nabors § 


Gregory 





— 


IV. MAtrers JUDICIALLY KNOWN. 

43. Abbreviations in pleading.—The appellate court will take judicial 
notice of the fact, that the word “ ada’'r,” following the plaintiff’s 
name in the complaint, isan abbreviation for the word adiminis- 


trator.—Moseley’s Adar v. Maslin. 


44. Charitable corporation—The courts of this State will take judi- 


cial notice of the fact, that the society of free-masons is a purely 
Alabama 


charitable corporation.—DLurdinev. Grand Lodge of Alabama...-.- 
45, Courts.—The courts of this State will take judicial notice of the 
facts, that the proceedings of courts of ordinary in asister State, 
under the constitutional and statutory provisions in evidence 1m 
this case, are lamentably loose, and that their records are mad« 
up with peculiar carelessness ; and will therefore, in construing 
the records of those courts, adopt such a construction of the lan- 
guage as will be most favorable to the maintenance and regularity 


of their proceedings, without supplying what is absolutely waut- 





ison v. Sirith 
46. Sherif’s term of ofice—The supreme court will take judicial 
of office expired.—lag- 





notice of the time when a sheriff’s tern 
land §- Howell v. Wynn's Adivi'.. 2... .2220- 


he use of 


nn mouths from the erant of 


of 


terms of the loan, either by the production of the resolutions of 
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EVIDENCE—CONTINUED. 
V. OBJECTIONS. 


A7. General objection.—A general objection to evidence, a portion of 


which is admissible, may be overruled entirely.—MeGill v. Monette, 49 
ARO EOUN DIMER 2s oaks cobb Gee sch ackihee eee cee seeeeeeeeews 60 
oD DE Dye La O01 Ee ee 142 
iE OM MNOHM Sch ce pions pOee Cau eeee cae cee cctasceéx See ae oes 30e 
Sierrett’s Executor v. Waster ....---- PEE See Rien oe cemepec elas 366 
48. Same.—A separate objection to “each sentence of each deposi- 
tion,” is nothing more than a general objection to each deposition ; 
and if each deposition contains some legal evidence, such objec- 
tion may be overruled entirely.— Taylor v. Strickland.........--- G42 


49. Waiver of objection to relevaney of evidence.—When the bill of ex- 
ceptions shows that, on the trial before the jury, the defendant 
contended that the plaintiff was not entitled to recover without 
proof of a particular fact, he will not be heard, in the appel- 
late court, to allege that proof of that fact was irrelevant, but 
can only insist that the evidence adduced did not constitute a 
proper or legal means of proving the fact.—McGill v. Monette... . 

50. Admission of one defendant, in action against two.—In an action 
against two defendants, the admissions of one, being competent 
evidence against the maker, cannot be excluded from the jury on 
motion; his co-defendant must limit their operation by a request 
for proper instructions to the jury.—WDolly v. MeCall......- eee 

51. On reference before master in chancery.—If a party fails to object 
to evidence at the time it is introduced, on a hearing before the 
master under a reference, he cannot question its competency on 
exceptions to the master’s report.—Ainsey ». Hinsey..---...--- =o 

52. Error without injury in admission and subsequent withdrawal of evi- 
dence.—The erroneous adinission of evidence, which is afterwards 
withdrawn from the jury, and which they are expressly instructed 
by the court not to regard for any purpose, is, at most, error with- 
out mnjury.— Wiliams v. Wey, 222.2 co.2 occ ctsiccacecccscs -eeeee 

53. Presumption of injury from error.—If evidence is erroneously ex- 
cluded by the primary court, on a single specified ground, the ap- 
pellate court will presume injury from the error, although it 
appears that the evidence was, prima facie, inadmissible on another 
ground, which, if the objection had there been raised, might have 
been obviated by the introduction of other evidence.—Moseley’s 
Adm’r v. Mastin, -.---- POPES RES Reha erate ake aee aeet ececee ues 

VI. OPINION. 


54. As to value of anima!.—Under an indictment for willfully or ma- 
liciously shooting a mule, a witness who was acquainted with the 
mule both before and after the infliction of the injury, but who 
has no skill in veterinary or medical science, may state his opinion 
as — the extent of damage caused by the wound.—Jolhnson v. The 


55. ds to nature and quality of liquor.—A witness who has frequently 
drunk fermented liquors, and who can distinguish them by their 
taste, though he has no special knowledge of chemistry, is compe- 
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EVIDENCE—CONTINUED. 
tent to express an opinion on the question, whether lager beer is 
or is not a fermented liquor.—Merkle v. The State......----.---- 

56. To what witness may testify —A witness may, although he is 
neither an expert, nor a physician, testify that a slave looked 
SICK — ONC URE Us: HV ABON c cococes nisin comic walcislensciearaeemsise 

VII. ParoLt AND WRITTEN. 

57. Admissibility of parol to affect consideration clause of writing —In 
an action to recover damages for the breach of a special contract, 
by which the purchaser of a slave agreed with the vendor, at the 
time of the sale, to pay him one-half of the profit which might be 
realized on a re-sale, in addition to the sum specified in the bill of 
sale as the consideration, parol evidence of such agreement is ad- 
missible, and does not contradict the bill of sale-—Thomas v. Bar- 


58. Same.—If the parties to a contract, for the sale or exchange of 
two slaves, reciprocally execute to each other bills of sale, which 
show on their face that the transaction was a sale; and an action 
is afterwards brought on one of these bills of sale, to recover 
damages for a breach of the warranty of soundness contained 
therein,—parol evidence is admissible, to show that the contract 
was in fact an exchange, and not a sale-—McGekce v. Rump....-- 

59. Same, in cases of fraud.—Where the vendor’s title-bond con- 
tains no covenant as to the quantity of the land sold, parol evi- 
dence is admissible for the purchaser, at law, to show fraudulent 
representations by the vendor as to the quantity —Thompson v. 


$0. Same, to vary date of deed.—Parol evidence is admissible, to show 
that a deed or bond was in fact executed on a different day from 
that stated in it.— Miller v. Hampton..........-.....---.------- 
$1. To show mistake in payce’s name in note-—When a promissory 
note is, by mistake, made payable to Aaron Jormey, instead of 
Aaron Formby, the latter may sue upon it in his own name, al- 
leging that it was made payable to him by the name therein in- 
serted, and may prove on the trial, by parol evidence, that he was 
the person intended ; and his assignee may sue in like manner, 
making the same averments and proof. (Overruling Gayle v. Hud- 
_ son, 10 Ala. 116.)—TZaylor v. Strickland .... 0.226. coc. cc cece ccccees 
§2. In aid of record.—A grant of letters of administration on the es- 
tate of E. M.; deceased, when it appears that there were two per- 
sons (father and son) of that name, each leaving an estate in the 
county to be administered, may be shown by parol to refer to the 
estate of the son.—Moseley’s Adm’r v. Mast'n....-. sense toes bears 


VIII. Parties. 

53. Discovery at law.—Where interrogatories are propounded to the 
defendant in an action at law, (Code §§ 2330-36,) for the purpose 
of disproving the defense which he sets up, he may accompany 
his admission of the particular facts called for by the interrogato- 
ries with a statement of additional facts in avoidance of them; as 
~vhere he pleads payment, in an action on ¢n open account due te 
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a partnership, and is asked if the payment was not made to one 
of the partners alone, in debts due to him from that partner indi- 
vidually, he may state,in connection with his admission of that 
fact, thar the payment was made after the other partner had sold 
out his interest in the firm, and while the partrer to whem it was 
made was the sole owner of the goods, accounts, &e.—Crymes vt. 
PEN aN ree ots aia ce eos ee eh oes SASS wee 549 
G4. Same.—When a party files interrogatories to his adversary, (Code, 
§ 2330,) and the circuit court refuses to compe! an answer to them, 
the appellate court will presume, unless the record repels such 
presumption, that the statutory affidavit was not made.—Direns v. 





SHON Semcec pes elses pebcnda teckceees. Socces See wee siemens sis 422 
Proof of correctness of demand by plaintif’s own oath.—In an ae- 
tion by late partners, on an open account due to the partnership, 
the defendant having intreduced evidence tending to show that, 
after the dissolution of the firm, he lad paid the account to one 
of the partners, who had bought ont the interest of his co-part- 
ner, by crediting the amount on debts due to him from that part- 
ner individually, the other partner cannot be allowed to testify, i 
(Code, § 2313,) in rebuttal, that the partnership was not dissolved 
when said payment was made.—Crymes v. White §: Johnson......- 54D 
66. Competency of plaintiff, in action against commen carrier, to prove 
conients and value of lost baggage.—In an action against a railroad 
company, as @ common carrier, to recover damages for the loss of 
a passenger’s baggage, the plaintiff may prove the contents and 
value of his trunk by his own oath.—Douglass v. AL. § W. Railroad 
PORE Set ete ee aeeaeee eulce re token caer ew ie cee eiceee toes 638 
67. Examination of parties as witnesses, in appeal case from justice's 
court.—In appeal cases from a justice’s court, where the amount 
in controversy exceeds twenty dollars, the statute authorizing F 
either party to be a witness in his own behalf, (Code, 6 2779,) has 
no application to suits by or against corporations ageregate.—Ala. 
§° Tenn. Rivers Railroad Co. v. Oaks f° Mills..............-------- 694 
68. Same.—In an appeal case from a justice’s court, if the sum in 
controversy is between $20 and $50, the examination of the parties 
as witnesses is governed by section 2779 of the Code; but, if the 
sum in controversy, with the interest thereon accruing pending 
an appeal to the supreme court, exceeds $50, the examination - 
the parties on the second trial must be governed by section 231: 
of the Code.—Hamblin v. McLendon & Robinson....--..-----+---- an 


IX. PRIMARY AND SECONDARY. 





69. Proof of written notice—In an action to recover damages for over- 
flowing land, proof of a written notice by plaintiff to defendant, 
requiring an abatement of the ditch and levee by which the over- 
flow was caused, being collateral to the issue, is within the excep- Ls 
tion to the general rule in regard to the proof of writings; and 
the contents of such notice may be proved by oral testimony, 
without producing the writing, or accounting for its non-produe- 
i. —Polly v. McCall......-..... EERE PewSSS Se MEE Seas sdowe eae 20 

- Proof of account. —Books of account, kept by adeceased clerk, and 
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LE VIDENCE—CONTINUED. 


her entries or memoranda made in the course of business or 
duty, by one who would be at the time a competent witness to the 
faet which he registers, are held competent evidence from the 
presumed necessity of the case; but the reason of the rule ceases, 
and ths rule itself consequently fails, when it appears that there 
is other and better evidence of the same facts; as where it is 
shown to be the custom of a bank to pay out money only on the 
checks of its depositors.—Lank of Montgomery v. Plannett’s Adm’r, 
71. Predicate for iniroduction of secondary evidence of note-—A prom- 
issory note, on which a judgement was recovered, having been 
filed in the clerk’s office, with the other papers in the cause, the 
testimony of the clerk, to the effect that ‘said note is not now on 
file in his office with the other papers in the cause, and he does 
uot know what has become of it,” is not sufficient proof of its loss 
to admit secondary evidence of its contents.—/Preslar v. Stall 
MOV See oa cs osx 


X. Recorps AND JUDGMENTS. 


72. Probate of foreign will; necessity for—A foreign will must be 
proved to have been admitted to probate, before a certified copy 
of it can be received as evidence of title to personal property, or 
become admissible evidence under the act of congress of 1790. 
Jemison v. Smith...--- ‘ 

73. Same; sufficicncy and proof of —A transcript from the records of 
a court of ordinary, in Georgia, properly certified under the act of 
congress of 1790; containing a copy of a will, an affidavit beneath 
it by one of the subscribing witnesses, purporting to liave been 
made before “J. Thigpen, J. P.,” to the effect “that he believes 
he assigned his name at the last part of the within instrument of 
writing ;” followed by an entry, stating that L. 8. and J. 8. were 
“sworn executors ;” and other entries, showing that the persons 
so appointed discharged several executorial duties, and were re- 
cognized by the court as executors,—must, under the constitution 
and laws of that State, as proved in this case, be regarded as 
showing the probate of the will, and the appointment and quali- 
hevtion oF the exeoitors.——S. Css. 6 oc oeiecs co ccw seuss ccc weemece 

74. Presumption of probate from lapse of time.—Authorities cited on 
the question, whether the probate of a will, nearly sixty years 
old, would be presumed from lapse of time, under the circum- 
stances of this case.—S. C...-.-- ‘ 

7D. Admissibility ef record as evidence.—In an action for contribution 
between sureties, the record of the judgiment recovered by the 
common creditor against the principal debtor and the plaintiff, to 
whieh the defendant was no party, is adiissible evidence for the 
plaintiit, to prove that sucha judgment was rendered, and by way 
of inducement to the evidence that he had paid the debt on which 
it was founded.—P7reslar v. Stallworth...--.------ 

76. Same.—In detinue for a slave, brought by the vendor against 
the purchaser,—the material inquiry being, whether the purchase- 


money was furnished by the defendant, or by the slave himself: 
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and the defendant, for the purpose of showing that the plaintiff, 
before the sale, “Immew that the slave had money, and permitted 
him to have, use and dispose of it as he pleased,” having read in 
evidence a receipt, by which the plaintiff acknowledged to have 
received a sum of money, for safe-keeping, from the slave and his 





mother,—the record of a suif instituted by the defendant, after 
the sale, in the name of the owner of the slave’s mother, (but 
without his authority or knowledge, and afterwards dismissed by 
him,) for the recovery of this money from the plaintiff, is not com- 
petent evidence for the plaintiff, “to explain said receipt, and to 
show that the defendant regarded the money as belonging to the 
BIAVe Ss IMOtHer.”——17 000 ©. HCUA = <a 2'nos Sic ccecwse Sesscceccccs cee 333 
77. Same.—In detinue by the wife’s trustee, suing for her use, to re- 
cover slaves which he had hought at a sale under mortgage exe- 
euted by the husband, and which were afterwards seized and sold 
by the defendant, as sheriff, under execution against the husband; 
the defendant having introduced evidence tending to show, that 
the money, with which the plaintiff paid for the slaves, was fur- 








nished by the wife, and was in fact, as to the creditors of the hus- 
band, his property,—the record of a chancery suit, instituted by 
the plaintiff individually after his purchase of the slaves at the | 


mortgage sale, for the purpose of foreclosing a mortgage on other 
slaves executed by the husband; to which suit the defendant was 
not a party, and in which the plaintitf was charged with certain | 
moneys paid him by the wife, is not competent evidence for the 
plaintiff, “to show that creditors of the husband had already re- 
ceived the money paid by the wife to the plaintiff: as to the de- | 
fendant, it is res intcr alios acta.—MeLemore v. Nuckolls......-.-. 662 

78. Proof of demand by judgment and receipt—In an action by the 
bailee of goods, against the owners of a steamboat, for negligence ; 
the fact in issue being, whether the owners of the goods had de- 
manded of plaintiff? compensation for the damage sustained; the 
record of a judgment recovered by them against him, for the in- 
jury to their goods, and their receipt for the money paid by him 
in satisfaction of their demand, are competent evidence to prove 
the demand.—MeGill v. Monette........-- See SE Seickencsiee 49 

XI. VARIANCE. 

79. Description of corporalion.—The society of free-masons in this 
State being incorporated by the name of the “ Most Worshipful 
Grand Lodge of Ancient Free-masons of Alabama and its Masonic 
Jurisdiction,” and suing by that name, a charter granted by the 
“Grand Lodge of the State of Alabama,” authorizing the persons 
to whom it is directed “to form themselves into a regular lodge | 
of ancient free-masons, by the name of Yorkville Lodge No. 131,” 
sufficiently appears to have been issued by said corporation, and 
the misdescription dees not amount to a material variance.—Bur- 





dine v. Grand Lodge of Alabama............--2+----0- ceweeeei ss 475 
80. Claim against insolvent cstate—When an attorney’s receipt for a 


note, plaeed in his bands jor collection, is tiled as a claim against | 
his insolvent estate; and the accompanying affidavit of the eredi- 
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EVIDENCE—ConNTINUED. 
tor states, that the attorney failed, through negligence, to present 
and file the note as a claim against the insolvent estate of the de- 
ceased debtor,—proof of the attorney’s admission that he had col- 
lected the money on the note, and of his promise to pay it, is not 
competent evidence for the creditor.—Stubbs v. Beene’s Adm’r.... 
81. Promissory note—The maker and holder of a promissory note 
may, by subsequent verbal agreement, founded on sufficient con- 
sideration, change the rate of interest which it bears; yet the 
holder cannot, in a suit on the note itself, reeover on such modi- 
fied contract.—Hunt’s Ex’r v. Hall.....---- Sista ieee ste eseewei wer 7 
82. In action by administrater—Where the summons and complaint 
are in the name of the plaintiff individually, he cannot recover 
on proof of a cause of action accruing to him as administrator. 





ER COMMN ND: MOCONM 5.2: cis. coec.cncecocews Ce POE ee saw se 

83. Indictment for murder; name of deceased—Where the indict- 

ment alleged the name of the deceased to be Louis Boudet or 

Boredet, while his real name was proved to be Louis Burdet, and 

: to be sometimes pronounced as if spelt Bouredet ; and the circuit 
court thereupon charged the jury, “that if his real name was the 

| same in sound as if written Baudet or Beredet, or so nearly the 
same that the difference would be but slight, or scarcely percepti- 

ble, and he would have been readily known by his name being 
pronounced as if written PBoudet or Doredet, then the variance 
would not avail the defendant,’—/eld, that the ruling of the 
court was substantially correct.—Aaron v. The State...--.---.--- 
84. Larceny ; name of owner of stolen goods—Where the indictment 
alleged the stolen goods to be the property of Juli Antoine, while 
the proof showed that they belonged to a Frenchman, whose 
name was Juli Antoine in French, and who was “ generally called 
as if his name was spelled Julee Antoine,”’—held, that there was 
no variance or misnomer.—Toint v. The State.......------.----- 


EXECUTION. 

1. What property is exempt from levy and sale-—If the defendant in 
execution, being the head of a family, owns but one horse, and no 
mule or oxen, the horse is exempt from levy and sale under exe- 
cution, (Code, § 2462,) although said defendant also owns slaves. 
COGN ET DUANE Seinen sats 501s SUS anisleosigs sase cow sideeceetaesceedeoes 

2. Right of defendant to sell or exchange exempt property—The act of 
Feb. 14, 1854, (Session Acts 1858-4, p. 242,) repealing section 2464 
of the Code, also repealed the prior act of Feb. 7, (ib. 69,) amend- 
atory of said section; and the repeal of these statutes removed 
all restrictions on the right of the defendant in execution to sell 
or dispose of property exempt from levy and sale.—S. C...-.-..- 

3. Action against officer levying on cxempl property.—A purchaser from. 
the defendant in execution, of property exempt from levy and 
sale, may maintain an action against the sheriff, for a subsequent 
levy and sale, without making the afiidavit required by the stat- 
ute (Code, § 2466) from the defendant in execution.—S. C.....-- 

4. Sheriff’s right to commissions for exceution of process regular on its 
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EXECUTION—COonNTINUED. 
Jace, but issued on void judgment.—A_ sheriii is not entitled, a 
against the defendant in execution, to retain his commissions out 
of the proceeds of the sale of property under an execution reeu- 
lar on its face, but issued ona judgment which is void on account 
of the incompetency of the presiding judge; although the statute 
(Code, § 2284) protects him in the execution of sueh process. 
WAGON ©: SUUWYET scssc5 cece seccece pre OS ae eatest ose ves siecses 


EXECUTORS AND ADMINISTRATORS. 

1, Implied waiver of right of administration.—The f 
next of kin to apply for letters of administration within forty 
days after the death of the intestate is known (Code, § 1669), is 
an implied waiver of his right to the adiministration.—Jorrester v. 
Forrester’s Adm’rs........-- Pt ceeeee ia kescenee seis: pice oneeeide 

. Nalidity of grant of adininistration —The failure of an adiminis- 
trator to give bond, as required by the order appointing him, ren- 
ders the grant of administration voidable only, and not absolutely 
Rese AO MONDO a2 oo ous sauce ae Sees aa ae cee seen cose 

. Validity of grant of adminisivation dc bonis non.--When a grant 
of letters of administration de boris non is collaterally assailed as 
void, on the ground that the original administrator had neither 


allure of the 


~w 


e 
JN) 


died, resigned, nor been removed, a recital in the rainates of the 
facts necessary to sustain an order of removal, as the reason for 
the grant of administration de bonis non, will be held sufiicient to 
uphold the validity of that grant: the action of the court will be 
construed as amounting to an order of removal, or the record will 
be considered amended so as to show a regular order of removal. 
POLUMIL RO AON 8 PALUNW ac scls wcinnne db See testa dsecece ces meee 
4. Same.—A grant of letters of administration in chief, when there 
has been in fact a previous administration, which had terminated 


by the death of the administrator, (these facts not appearing in 


\ 


the second grant,) is valid as a grant of administration de bonis 


or 
von, and void only as to the excess of authority which it purports 


VF 


bo @onter:— Moseley s AAR TD. Magn. 2. osec cc icncses sees cess oes 
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5. Same.—A grant of letters of administration is not void, on ac- 
count of the non-existence of assets in this State, if the in 
was an inhabitant of the county at the time of his death, (Code, 
§ 1667;) nor are letters of administration de donis non, granted by 
the probate court of the county in which the intestate had his 
domicile at the time of his death, void for want of unadministered 


assets, (Code, § 1720,) although they mig 


ht be irregular and revo- 


pable— Watson ev. Coline AGI? 2502555 <c5ee cc cess eee. we ss ose 
Executor’s arzsent to legacy.—The law will not presume an execu- 


=r) 


tor’s assent to a legacy to himself, in the absence of all aets or 
declarations conducing to show au assent; but, where an execu- 
trix, to whom a promissory note is bequeathed, afterwar 
ries, and her husband transfers the note to a third person, such 
transfer must be deemed an assent by him to his wile’s legacy. 
Murphree v: Singicton.......-.=-+<-=- BES ey aA ERT 
7%. How administrator nay or aust declave-—Vhe words “ administra- 
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. Pha of ne ungques addninisirator.—tin an action brought by anad- 
niinistrator in his 1% presentative character, a plea, alleging facts 
which show that his letters of administration are void, for want 
| of jurisdiction in the court by which they were issued, is a good 
- iy bar — Watson: Coline’ AGU ccc wccsinwsacscssnue vos sts 
evocation of letters of administration.—if letters of adninistra- 
tion are granted by the probate court, within forty days after 
the death of the intestate is known, in contravention of the order 

§ of preference prescribed by the statute, (Code, §§ 1662-09,) the 
; largest creditor of the estate may proceed to obtain a revocation 
of such letters; but, to entitle him to make an application for 

that purpose, he must show that he is the largest creditor of the 
estate; and he cannot complain, on error, of the refusal of his ap- 
plication, when the record docs not show that he proved that fact. 

ONE ©; COMGONS AUUUTA ccc ce geccea posse cee ce sacaesoeanees 

10. Removal of administrator for misconduct—An intentional] misstate- 

rs-it-law, ina petition for the sale 





ment of the names of the heir 
of real estate for the purpose of division, is net such an act ot 

“maladministration of the estate” (Code, § 1606), as authorizes 

the removal of an administrator.—Vlborresier ve Forrester’s Adirs, 
Ji. What defenses adininistvator may make before probate courl—If an 

administrator delivers to one of the distributees property bought 
by him at the administrator’s sale, without taking lis note for the 
purchase-inoney, underan agreement that the amount of purchase- 
money shall be credited on his distributive share of the estate, 
this agreement is available to the administrator, on final settle- 
ment of his administration, badisees: the probate court.—Jilson v. 
TM ALUCORU TING © oie cela etcinuccnoscebe ccs co acco moeews «macioshatoe 
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the estate, which his predecessor in the adiministratio 
dered to deliver up to him, but with the amount ia money whieh, 
ly the exercise of due diligence, he might have collected on them; 


he cannot be charged with the amount of an account on a third 





persou, one of such choses in action, merely on proof of the sol- 
| veney of the debtor; nor with the amount of a decree rendered 


f his predecessor, against a preced- 
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by the probate court in favor ¢ 


or, Without proof of the solveney of the defendant 
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EXECUTORS AND ADMINISTRATORS—contTiINven. 
this State before he beeame administrator, and afterwards re- 
turned and sold a tract of Jand.— Wilkinson v. Hunter........---- 

13, Burden of proof on question of diligence or negligence.—On final 
settlement of an administrator’s accounts, it being shown that a 
decree was rendered by the probate court in his favor, ordering 
his predecessor in the administration to deliver up to him certain 
choses in action belonging to the estate, the onus is on him to 
prove due diligence in enforcing the delivery of such choses in 
action; but, whether he negligently failed to procure the deliv- 
ery, or failed to collect them after obtaining the possession, the 
onus is on his successor to prove the amount which, by the use of 
proper diligence, he might have collected.—S. C..........----- 

14, Allowance of counsel fies to executer.—On final settlement of the 
accounts of an executor or administrator, he is not entitled to 
a credit for counsel fees paid by him on account of services ren- 





dered in contesting a proper charge against him.—<Anderson’s Lv’r 
ee OE: CE, | eee Stee wees De ehee ts ay 

15. Allowance of fees to guardian ad litem.—An executor or adminis- 
trator can not complain, on error, of the allowance of compensa- 
tion to the guardian ad litem of the infant distributees, on final 
settlement of his accounts and vouchers, since he is not thereby 
SUMMA OW Sista lian scnkisc bass ecels sis Sse ciecieeesic 
See, also, Limirarions, Srarurs or, 1. 


FRAUD. 


1. What constitutes—A misrepresentation as te the legal efiect of a 
written contract, does not, per se, constitute a fraud; nor is the 
other evidence in this case sufticient, in connection with such mis- 
representations, to establish a fraud, under the former decision of 
the case, 31 Ala. 428.—Cowles v. Townsend § Milliken.......------ 

2. Plea of. —In an action on a note given for the purchase-money of 
land, a special plea, averring the vendor’s misrepresentation as to 
a material matter, and consequent injury to the purehaser, but 
containing no averment that such misrepresentation misled the 
purchaser, or constituted an inducement to the purchase, or was 
relied on by him, fails to make out a case of fraud.—Aannady v. 
Eg Se Fe ey ee en ee Te oe ees 


FRAUDS, STATUTE OF. 

1. Promise to pay debt ef cnother.—A decree having been rendered 
against a sheriff and. the sureties on his official bond, on final set- 
tlement of his accounts as administrator virtute offcii,a verbal 
promise by the sureties, made to the plaintiff in the decree, that 
they would pay an item of costs which, by mistake, had not been 
taxed, in consideration that he would allow a credit on the decree, 
which, as they contended, had been rendered for more than was 
justly due,—is an original undertaking, founded on a new consid- 
eration, and is not within the statute of frauds.—Ragland § Howell 
DEMIR UMMM ann an os oscakcde se eabseee s26e:enm iaeresecewe ec 
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FRAUDS, STATUTE OF—conNTINUED. 


2. Sane.—In determining whether a parol promise to pay for goods 
delivered to a third person is within the statute of frauds or not, 
the decisive question is, to whom was the credit eiven: if the 
credit was given altogether to the defendant, his promise is direct 
and original, and not within the statute ; scens, if any credit at 
all was given to the person to whom the goods were delivered. 
Doynidy: DOMIOS. DROWN G Covad cae sais Ooces ce eeeeews Sexe 
Sane.—It is the province of the jury, in such case, to determine 
to whom the credit was given; and it is their duty, in deciding 
that question, to take into consideration the extent of the under- 
taking, the expressions used, the situation of the parties, and all 
the other circumstances of the case. The fact that the goods were 
charged, on the plaintiii’s books, to the person to whom they were 
delivered, if unexplained by other circumstances, would be very 
strong, if not conclusive evidence, that the defendant's promise 
was collateral; and, on the other hand, the fact that the plaintiff 
and defendant have both acted as if the credit was given solely 
to the defendant, if unexplained by other evidence, would be a 
circumstance strongly tending to show that his promise was direct 


La 
we 


and original; yet neither of these facts is conclusive, but both are 
susceptible of explanation, and their weight as evidence must de- 
pend upon the circumstances of the particular case.—S. C....-... 


ae 


- Fraudulent conveyances; who are ereditors er debtors.—A trustee, 
under a deed of trust for the benefit of creditors, becomes their 
debtor from the time he receives money which, by the terms of 
the deed, ought to be paid over to them, without any subsequent 
violation of duty on his part, or demand made by them; and the 
fact that the creditors are non-residents, does not affect the prin- 
ciple.— McLemore v. Nuckolls....-. ....secses cece ceee sate eec eres 

. Validity of voluntary eénveyance.—A contract between husband 
and wife, by which a separate estate is created in the wife in the 
future earnings of herself and her domestic servants, is void as to 
the existing ereditors of the husband; and slaves purchased for 
her by a third person, and paid for with her earnings under such 
contract, are subject to the existing debts of the husband, like 
any other property purchased for her with the husband’s money. 


oy | 
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GARNISHMENT. 
See ATTACHMENT. 


GIFT. 

1. Requisiles at common law.—At common jaw, in the absence of an 
actual delivery of the property itself, a gift could only be consum- 
mated by deed, or other instrument under seal; net because the 
delivery of the deed was held a symbolical delivery of the prop- 
erty, but on the principle of estoppel.—Connor v. Trawick’s Admv’r, 

2, Gift of stares for life, with eoid remainder over, in Georgia.—By the 
laws of Georgia, as proved in this case, where there is a parol gift 
of slaves for lite, with void remainder over, the absolute property 
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tein nature, toa slave, without the knowledge or consent of his 
inaster; but the title and possession, on the delivery of the ar- 
tieles to the slave, must be referred to the master.—Devraugln vt. 


GUARANTY. 


See CoNFLicr OF Laws, | 


GU ARDL AN J \ ND WARD. 

1. How guardian may sue—Under the provisions of the Code, 
(§§ 2036, 2132,) a guardian may sue in his own name, for the use 
of his ward, to recover damages for the conversion of the ward’s 


property.—Lougmire v. Pilkington ...-- tisisea ise sts ese eee es eee 


HUSBAND AND WIFE. 

1. Adverse possession between; prescription —At common law, the 
possession of personal property by the wife, during coverture, is 
the possession of the husband, and cannot ripen into a pertect 
title in her, as against the husband’s administrator, although it 
is shown that the husband had abandoned her when her posses- 
sion commenced; that he never afterwards returned to her, and 
never asserted any claim to the property; and that she held and 
claimed it, as her own individual property, for a continuous pe- 
riod of more than twenty years —Bell v. Bells Adivr..--------- 

2. Husband's marital rights in and to wife's personatly.—Prior to the 
adoption of the statutes of this State securing to married women 
their separate estates, if a slave was given by a father to his 
married daughter, or was purchased by the daughterat adiministra- 
tor’s sale of her father’s estate, and was not in cither case setiled 
to her separate use, the husband’s marital rights attached, aud 
the slave becaine his absolute property.-—Burns v. ILudson...---- 


i) 


. Sane.—Where the slaves belonging to a decedent’s estate remain 
undivided, after the paymeut of his debts and the final setiUlement 
of the administration on his estate, and are afterwards divided 
by consent among the several distributees, who execute recipro- 
eal conveyances to each other for their respective shares ;—the 
husband of one of the female distributees thereby acquires a com- 
plete equitable title to the slaves allotted to him and his wife; 
and, on his death, while thus in possession of them, his personal 
representative is chargeable with them as belonging to his estate. 
Anderson's Ex’r v. Anderson's Heirs 
Married woman’s law of 1848 not retroactive.—The law is settled 
in this State, that the act of March 1, 1848, securing to married 
women their separate estates, does not affect the husband's right 
to reduce to possession his wife’s choses in action whieh accrued 
prior fo the passave of that statute.—S. 
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HUSBAND AND WIFE—contiInvurp. 

5. Sale hy husband of wife's statutory property ; whether wife is estopped. 
Ifthe wife is present at a sale by ber husband of personal prop- 
erty belonging to her statutory separate estate, and assents to it, 
or makes no objection to it, but does not join wits him in a con- 
veyance of title, she is not estopped from recovering the property 
from the purchaser, or one claiming under him.—Canty v. Sander- 





JORG ccos eee cee anueN Gee sme scpe ticle Seee wa enon comnemaccmemes. (OF 
6. Sale by wife alone, of statutory scpurate estate; whether action lies 
to recover agreed price.—-A sale by the wife alone, without the con- 
eurrence of her husband, of property belonging to her statutory 
separate estate, is absolutely void, and passes nothing to the pur- 
chaser; and the wife cannot maintain an action at law, in her 
own name, to recover the value or agreed price of the property. 

- x0 ne rv. sorrtaggs Pierson ce wisn nee oman amoeeeaas Poe -- 375 





vidu wal aebt, a slave ieee to the wifo’s ahiihe separate 
estate.—Patterson v. Flanagan.... .-.-.02--- 222 -ee- icstoaiieeemes 513 
8. Transfer by husband of wife’s promissory note-——Under the woman’s 
laws of this State, if the husband reduces to his possession, as 
trustee, & promissory note belonging to his wife’s separate estate, 
he thereby becomes the proprictor of it, so far as the accruing 
interest is concerned; and his sale or transfer of it, without the 
participation of the wife, conveys to the purchaser the accruing 
interest; yet the wife thereby acquires a right of action against 
the purchaser for a conversion, for which she may maintain trover 
after the husband’s death.—Murplree v. Singleton...----- re 
9. Contract between husband and wife.—A contract between husband 
and wife, by which a separate estate is eveated in the wife in the 
future earnings of herself and her domestic servants, is void as to 
he existing creditors of the husband; and slaves purchased for 
her by a third person, and paid for with her earnings under such 
contract, are subject to the existing debts of the husband, like 
any other property purchased for her with the husband’s money. 
MoLemore v. Nuckolls....-2ceecessesees btcinene cost eebanececews. GU 


INDICTMENT. 
See CRIMINAL Law 


INSOLVENT ESTATES 

1. Filing claim.—A claim against an insolvent estate, or the affidavit 
verifying it, must be regarded as filed, within the meaning of the 
statute, (Code, § 1847,) when it is delivered to the probate judge, 
or to his acting clerk, in his ofiice, to be placed and kept on file ; 
but merely placing it in the office, not with the proper file of pa- 
pers belonging to the estate, and without bringing it to the notice 
of the judge or his clerk, is not a sufficient filing. —Beene’s Adm’r 

Phillips, Goldsby f° Blevins... . 2... 222-05 cece cece cess ceieicemce ie 

2. Sufficiency of claim.—When an attorney’s receipt for a note, placed 

in his hands for collection, is filed as a claim against his insolvent 
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INSOLVENT ESTATES—continven. 

estate, its failure to specify the amount of the note is no objection 

to the claim, provided the amount be shown by other proof. 
RONSU) SPINE CN Wires oa KG oi oe awit c cee ae erice buses vient 
Variance in description of claim.—Whien an attorney’s receipt for a 


note, placed in his hands for collection, is filed as a claim against 
his insolvent estate; and the accompanying affidavit of the eredi- 
tor states, that the attorney failed, through negligence, to present 
and file the note as a claim against the insolvent estate of the de- 
ceased debtor,—proof of the attorney’s admission that he had col- 
lected the money on the note, and of his promise to pay it, is not 
competent evidence for the creditor.—S. C.............2222---6-- 


INTEREST. 

1. On promissory note—A promissory note, made in Alabama, but 
payable in New Orleans, bears interest according to the laws of 
Louisiana, unless a different rate is specified in the note itself. 
RIMMER DW AG eee Sp eiseicees cus oe siseicaca tens siecteke ese 
How computed in making abatement of purchase-money.—In making 
an abatement of the purchase-money, where the several] notes fall 


re) 


due at different times, and do not bear interest until after matu- 
rity, it isa proper method of computing interest, to divide the 
amount of the damages by the number of notes, and to allow in- 
terest on each sum from the time the notes respectively fall due; 
but, where the several notes, though falling due at different times, 
all bear interest from a given day before maturity, the interest on 
the damages should be computed from that day, and not from the 
maturity of the last note.— Wright v. Wright............ 2-202 


JUDGMENTS AND DECREES. 

1. Conclusiveness of judgment as bar.—The recovery of a judgment 
against a sheriff and his sureties, in an action on his official bond, 
by two joint owners of a chattel, for his wrongful acts in selling 
the entire interest in the chattel under execution against one of 
the joint owners, and in making the sale at a place not aathorized 
by law, is a bar to a subsequent action of trover against him, by 
the joint owner who was not a party to the process, for the con- 
version arising from the wrongful sale of the entire interest; and 
the conclusiveness of the bar is not affected by the fact, that only 
nominal damages were recovered in that action; nor by-the fur- 
ther fact, that the action itself was not strictly maintainable. 
TEDDIDOR DWMON ooo oa eaice Sas cece s/s ens esau aa ass esos sions 
Same.—Where a promissory note, which had been transferred by 
delivery, was placed by the transferree in the hands of an agent, 
with instructions to preseng it to the maker for payment, and, if 
payment was refused, to put it in the hands of an attorney, for 
collection by suit; and, payment having been refused, the agent 
sent the note to an attorney, who, not being informed of the name 
of the real owner, brought suit on it inthe name of the agent, 
and the action was suecessfully defended, on the plea of set-off 
against the -payee,—held, that the judgment in that action was 
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JUDGMENTS AND DECREES—continvuep. 
not a bar to a subsequent action on the note by the owner, who 
was not shown to have had notice of the pendency of that action. 
Lawrence v. Warg.....- OOO E Ese EC IE See Sareea oer 
3. Lstoppel by judgment.—On the execution of a writ of inquiry, after 
judgment by default, in trespass for taking personal property, the 
defendant is estopped from showing, even in mitigation of dam- 
ages, that the plaintiff had not such a title as would authorize a 
recovery; yet he may show in mitigation, that the plaintiff was 
not the owner of the property, as that fact is not necessarily in- 
consistent with the plaintifi’s right to recover.—Sterret’s Ev’r v. 
IROHE Vesg.oss=c 5 ease iD sactoibioierais aye isie.c slafeinoreieioes einige Oeil e Eeaiyrs ae aa 
4. Conclusiveness of final deerce.—A decree of the probate court, 
which purports to have been rendered on final settlement of the 
accounts and vouchers of the administrator of an insolvent estate, 
and ascertains the amount of assets which had came to his hands, 
the amount of his disbursements, and the balance ieft in his hands 
for distribution among creditors; and by which “it is ordered, 
adjudged, and decreed,” that the account, as stated by the court, 
“be received, passed, allowed, recerded and filed as a final settle- 
ment of said estate,”—is final and conclusive, until reversed by 
the proper tribunal, and cannet be reviewed or annulled by the 
probate court at another term.—JVat’s Adiv’r v. Watt's Distributees, 
5. Requisites of final decree.—A decree of the probate court, which 
purports to have been rendered on final settlement of the accounts 
and vouchers of the administrator of an insolvent estate; which 
corrects certain suppesed errors and mistakes in a former settle- 
ment, thereby showing a larger balance in the administrator’s 
hands for distribution among the creditors, and declares the former 
settlement to be partial only; and by which “it is considered and 
decreed,” that the claims allowed on the former settlement, which 
were then declared entitled to a dividend of eighty per cent., “be 
paid in fall, and that whatever sums shall remain, after the satis- 
faction of said allowed claims, be equally divided among the four 
minor heirs of” the decedent,—has not the requisites of a final 
decree, and will not support either an execution or an appeal.—S. C., 
6. Same-—A deeree in chancery, which settles all the equities be- 
tween the parties, leaving only the matters of account to be ad- 
justed ona reference before the master, is such a final deeree as 
will support an appeal.— Bradford v. Bradford's Admrs.-..------ 
7. Deerce construed as authorizing issue of fi. faa—A decree in chan- 
cery, rendered on pleadings and proof, under a Dill filed by the se- 
cured creditors, against the trustees in a decd of trust, charging 
them with waste, negligence, and misapplication of the assets; 
adjudging that the complainants are entitled to relief, and order- 
ing the master to state an account of the several debts due tothe 
complainants respectively, and the several amounts with which 
each trustee is chargeable, and to ascertain the pro-rata dividend 
of each creditor; and a subsequent deeree, confirming the mas- 


ter’s report,—though informal, ave, when construed together and 


in connection with the bill and the master’s report, equivalent te 
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JUDGMENTS AND DECREES—contTinvep. 


an order for the payment of the several sums of money ascertained 
to be due from each of the trustees to each of the creditors, and 
sufficient to authorize the issue of a fi. fa—McLemorev. Nuckolls, 
8. Satisfaction and assignment of judgment.—If a surety pays a judg- 
ment against himself and his principal, and takes an assigninent 
of it to himself, the judgment is extinguished, and he cannot, at 
law, be subrogated to the rights of the plaintift as against a co- 
SUPGLY.——-§ VOR ©. DMNLON TN «os 0 sc 355s Sos s se sesscssiecs bases 
9. Judgment nunc pro tune; xotice.—A judgement of satisfaction can- 
not be entered nune pro tune, as of a previous term, unless it is 
shown that the adverse party had uotice of the eriginal motion. 
Womaek v. Sanford....----.--- Meeeeeseyorsscbomwesceuens ee 
10. Revivor ; parties tosci. fa.—On the death of the nominal plaintiff 
in a judgment, a scire fucias to revive it must be prosecuted in the 
nameof his personal representative, and cannot properly be issued 
in the name of the beneficial plaintiff alone, nor in the name cf 
the deceased nominal plaintifi—Saker, Fry J Co. v. Ingersoll. ..-- 
1}. Form and sufficiency of judgment against garnishee-—A judgment 
against a garnishee must recite the fact that the plaintiff has re- 
covered a judgment against ile defendant in attachment or exe- 
cution, and must specify the anouct of such judgment.—Chain- 
bers v. Yarnell..---- Soeseaclensen acces eee ee eee = 


JURORS AND JURY. 

1. Competency of juror.—A mere ocenpant and tenant, under a yearly 
letting, of a room used by him as a sleeping apartment, is not a 
Sreeholder, within the meaning of the statute (Code, § 3583) speci- 
fying the grounds of challenge to jurers in criminal cases.—4aron 
yg oa Se ase Sckeeebe ceca s emcals pusceecei x 

2. Same.—In all trials for capital or penitentiary offenses, (Code, 
§ 3585,) the State may, at its election, challenge for eause a juror 
who has a fixed opinion against capital or penitentiary punish- 
ments ; yet the statute does not impose on the court the duty, ex 
mero motu, of setting aside a juror for this cause; nor can the 
prisoner complain if the State waives er forbears to exercise its 
right of challenge.—Murphy v. The State.......2-...--2222----- 

3. Same.—The society of free-masons being a purely charitable cor- 


ho 


poration, a member of tlie society cannot be said to have 
smallest pecuniary interest in the event of a suit to which 


HM 
the 
society is a party; consequently, he is a competent juror.—Duwi- 
ine ws AaeWn 20008 OF AINDUMEs.. 6c oscced oocde sche eccsesccss 
A. Oath of petit jury.—lf the jury, in a eriminal case, are sworn 
“well and truly to try the issne joined,” this is a substantial com- 
pliance with the requistion of the statute, (Code, § 3478,) and is 
sufficient. UeGuire v. The Siate......---.----- weeeSeriesse pees 


JUSTICE OF THE PEACE. 

1. Civil jurisdiction —Where several promissory notes, each for a less 
sum than fifty dollars, are executed at one and the same time, for 
a single debt amounting to the aggregate of their several sums, 
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JUSTICE OF THE PEACE—-contTinvurEn. 





and are made payable ot a uch notes are within tha 
civil jurisdiction of a justi the co errin ichelew.. 
2. Authority of intendant of Caimden as jusiice—The 4th seetion of 


4 


the act “ to incorporate the town of Camden in Wilcox county,” 
(Session Acts, 1841, p. 54,) taken in connection with the act “ to 
incorporate the town of Kutaw in Greene county,” to which it re- 
fers, although it may not make the intendant of the town, ex 
oficio, a justice of tle peace, constitutes at least a valid founda- 
tion for a bona-fide claim of office by him; and if he proceeds to 
perform the duties of a justice of the peace, on the faith of his 
election as intendant, he is at lcast a justice de facto— Williamson 
iF DICATTAI Os, WOO a 5.50.0%.506003.se002 3 Jovisisestioseioes pussmnecaa 
3. Examination of parties és witnesses, in appeal ease from justice's 
cowrt.—In appeal cases from a justice’s court, where the amount 
in controversy exceeds twenty dollars, the statute authorizing 
either party to be a witness in his own behalf, (Code, § 2779,) has 
no application to suits by or against corporations aggregate. 
Ala. § Tenn. Rivers Railroad Co. v. Oaks § Mills....--..----- weet 
4, Same.—In an appeal case from a justice’s court, if the sum in 


oe 


controversy is between $20 and 850, the examination of the par- 





ties as witnesses is governed by section 2779 of the Code; but, if 





the sum in controversy, with the interest thereon accruing pend- 


an appeal to the supreme court, exceeds $50, the examinuati{n 
of the parties on the icons trial must be ae by section 
2313 of the Code.—Hamblin v. dicLendon § Robinson....------- 
on error.—On a trial of the 


77 
io 





5. drregularity waived, not availa 
right of property under the statute, in an appeal ease from a jus- 
tice’s court, two executions, issued on dilterent judgments be- 
tween the same partics, hav oi been levic 
—the objection cannot be firstgraised on error, that there should 
have been two issues, two trials, and two judgments, when the 
recitals of the record show that the two cases‘were consolidated 


1d on the same property, 


in the cireuit court, and there tried on a single issue, without ob- 
jection from either party.—J/eDowell v. Mitcham..---.---- eT 
6. Clerical misprision amendable—The failure to render judgment 

against one of the sureties on the appeal bond, in an appeal from 
a justic 2's court, ‘a w clerical imisprision which is amendable in 
the primary court; consoquently, 
of which the sti surety and his principal ean complain at all, 

’ 


iS 
they cannot raise the objection for the first time ou error.—S&. C.. 


if such irregularity be an error 


LEGACY AND DEVISE 
iy” construed to vest in children as pur- 


a fo “heirs of th: 
ator devised and bequeathed his entire 


hasers.—Where thre test 
salaite, both real and personal, to his wife during life or widow- 
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hood, and directed that, on her death or marriage, his real estate 


should be sold, and all his preperty be divided into seven equal 
parts, “and then disposed ef as follows—to the heirs of the body of 
B. (his danghter]} on rt, she, the said Sarah, to have the use 
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LEGACY AaND DEVISE—contTINvED. 


&e.; and it appeared that Sarah B. was married, and had children 
living at the time the will was made, and that the testator, in 
another clause of his will, bequeathed a specific sum in money to 
her directly, in the event that he did not make an advancement 
of equal amount to her during his life,—/eld, that the chil- 
dren of Sarah B., who were living at the death of the testator’s 
widow, took as purchasers under the bequest, and that the rule 
in Shelley’s case did not apply. (Srone, J., dissenting.)—Roberts 


ORE WHE e. QUOUINE 32. co8)s56 5 ccaseseoss Be wnat eA Amtieogsnd pas 


.2. Bequest to daughter “during her life-tine, and her heirs after her.’— 


A bequest of slaves and land to the testator’s daughter, “to bo 
her right and property during her life-time. and her heirs’ after 
her, together with their increase; but, should she die without an 
heir, then the property to be divided among the rest of my [his] 
heirs”; followed by a general residuary bequest to her, of all the 
rest of his estate, both real and personal, “to be disposed of as 
she thinks fit among my [his] lawful heirs at my [his] death,’— 
under the operation of the rule in Shelley’s case, vests in the 
daughter an absolute estate in the slaves.—Parish v. Parish...... 


3. Dequest of estate for life, with remainder over; uncertainty ; remotle- 


cs 


Gt 


ness.—“*I will and bequeath to my beloved wife Elizabeth one 
negro woman, named Jane, to ber her lifetime; then she, and all 
her increase from the date 97, to be equally divided among the 
five children, if living at that time; if not, to their heirs lawfully 
begotten of their body; if none such heirs, to be equally divided 
among themselves when the youngest child comes of age; and 
after my wife’s life-time, the wench to be hired to support her 
children; if her labor will not support her children, they must all 
help her, as they are to reap the property; and my desire is, that 
the children should be kept togetherfand schooled upon the hire 
of the negroes, until they come of age to demand them—the boys 
at twenty-one, the girls at sixteen years of age; and till then, the 
hire to go to the support of all the children, both black and white. 
My desire is, thatif any of the children should die before it comes 
of age, they all shonld have his legacy equally divided among 
them; and if any one of the negroes dies, they all shall make him 
equal with themselves.” eld, that this bequest was not void 
for uncertainty, but created a life-estate in the widow, with re- 
mainder over to such of the testator’s five children as might then 
be living, and the lineal descendants, then in existence, of those 
who were dead; and that the limitation in favor of such lineal 
deeendants was not void for remoteness.—Jemison v. Smith...--. - 
Bequest to trustee, for comfort and support of debtor, bit not liable for 
his debts, subject to equitable atlachment—Where a sum of money 
is bequeathed to a trustee, in trust for a debtor, “not subject to 
any debt or debts he may have coatracted, but for his comfort 
and support,” if may be subjected by equitable attachinent (Code, 
§ 2956) to the payment of his existing debts.—Smith v. Moore..-. 


Lapsed legacies ; statutory provisions—Under section 1605 of the 
Code, a legacy or devise to a child, or ether descendant of the tes- 
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tntor, who dies before the testator, leaving childrei or other 
déseendants who survive the testator, does not Iapse, and does 
not vest in the adininistrator of the deceased levatee or devisee 
but passes directly to his children or other descendants, in the 


siume proportions as if they took 


as his heirs-at-law or distribu- 
tees; and his widow takes no interest in it.—Junes v. Jones’ Ex'r.. 
Bequest construed to vest in children equal interest with widow in an- 
nual increase of property —Vestator, by the first clause of his will, 
directed that all his property, both real and personal, should be 
equally divided among his wife and three children, share and 
share alike; and that his entire estate should be kept together 
and managed by his executors, (who were also appointed guar- 
dians of his children,) until his eldest child, a son, should attain 
his majority, when his share was to be set apart to him; the share 
of each daughter to be allotted to her when she attained the age 
of twenty-one years, or married before that time with the consent 
of her guardians. The second clause was in these words: “It is 
my will and desire that, after all my just debts and liabilities 
shall have been paid, the said executors and guardians of my chil- 
dren shall pay over to my said wife, from time to time, as she may 
call for the same, such portion or part of the annual increase or 
profits of all of my said property as she may desire; the remain- 
der to be by them invested for the benefit of my said wife and 
children.” The fourth clause directed his executors to sella cer- 
tain town lot, to purchase another suitable lot in the same village, 
and to have erected thereon a dwelling-house, “ for the residence 
and benefit of my [his] said wife, after such plan, and in such 
style as she may desire and direct.” The third clause directed the 
sale of the plantation on which he resided, and the fifth and sixth 
clauses a sale of certain personal property; while the seventh 
clause provided, that if the widow, or any one of the children, 
skould die before the allotment to the latter of their respective 
shares, the survivors sheuld take the interest of the deceased; and 
that if all the children should die before their respective shares 
had been allotted to them, then the widow should “have the pro- 
ceeds and profits of all the property during her life.” JZeld, that 
while the widow was entitled, under the second clause, to demand 
and receive from the executors the entire annual profits of the 
property after the payment of the testator’s debts, she had no 
right to use them for the purpose of investment, or for her own 
exclusive benefit in any other manner: that the children-took an 
equal interest with her in such profits, and were entitled to be 
maintained and educated by her out of such profits; and that, 
while she had a right to use and enjoy, in common with the chil- 
dren, the house and lot purchased by the executors under the 
fourth clause, the house and Jot were the property of the estate, 
and subject to distribution under the first clause.—Wynne and 
Wife-v. Walthall... cscs asonsscne eects SS ne ee Seeiawawe ae 

Validity of testamentary trust for emancipation ‘of slaves at their 
election.—A testamentary trust for the emancipation of slaves, the 
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LEGACY AND DEVISE—contTINUxD. 


excention of which is made to dvpend on the election of freedom 
by the slaves themselves, is void, because they have not the legal 


\ capacity to make the election; and the same ‘principle applies, 
where the executor is directed to carry the slaves, for the purpose 
of emancipating them, “to some non-slaveholding state, or to the 
republic of Liberia, as the said slaves may prefer.”—Creswell’s 

, Ee’r v. Walker ...-.- MAE TERRE Ane Kad wR Ose 229 

8. Validity of bequest of frecdom to slave.—In this State, a direct be- 
quest of freedom to slaves is void, unless their emancipation is 
authorized by some special legislative provision; and where the 
testator is authorized, by a special statute, to emancipate his 
slaves at his discretion, but is required, as a condition precedent, 
‘previously to convey a certain quantity of land to the judge of 
the county court, in trust for their vse, as a security that they 
shall not become a public charge, a devise of the land to the 
slaves themselves, in a will which is not sufticiently attested to 
pass real estate, is not a substantial compliance with the statute, 
and the bequest and devise are both void.—Jack et al. v. Doran’s 





UD fe oe ee OSE OIE eT Oe oO ee 265 

9. Bequest to creditor, with direction for deduction of debt from legacy. 
Where the testator, after making certain specific bequests to his 
wife, directed that the residue of his property, both real and per- 
sonal, should be divided into three equal parts, bequeathed one of 
these parts to the children of a deceased brother, and added to 
the bequest these words: “but the amount I am now indebted to 
them is deducted,”—held, that this clanse did not impose upon the 
children an abandonment of their debts against the estate, as a 
condition upon which they should take the legacy, but only re- 


quired a deduction of the debts from the legacy; that in making 


this deduction, the aggregate amount of the debts must be sub- 
tracted from tho entire legacy to the children collectively ; and 


that the amount to which the children were entitled under the 


bequest must be ascertained as in cases where preperty is brought 
into hotchpot—that is to say, after deducting the specific bequests 
to the widow, the amount of the debts due to the children must 
be first added to the general residuum of the estate, and then de- 
ducted from one-third of that amount.—Bush and Wife v. Cunning- 
ham's Ez'rs.......- ES oe ease event ee eee pee aaseree= 

10. Proceeding to recover legacy; election—Where a residuary leg- 
acy contains a clause directing a debt due from the testator to the 
legatees, arising from the fact that he had made an unauthorized 
sale of their interest in a tract of land, to be deducted from the 
amount of the legacy; and some of the legaices are infants, and, 
consequently, incapable of electing to ratify the sale,—the chan- 
cery court alone can wake an election for them, and is, therefore, 
the appropriate forum for the settlement of the estate, and tho 

_ ascertainment of the legacies.—S. C.........------ -e----- 

11. Same; burden of proof.—In a proceeding before the probate 
court, after the expiration of eightcen months from the grant of 
letters testamentary, for the recovery of a residuary legacy, from 
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LEGACY AND DEVISE—conrTINvED. 
which is to be deducted, by the terms of the bequest, a debt due 
from the testator to the legatee, it is incumbent on the legatee, 
and not on the executor, to prove the amount of the indebtedness 
to him; and unless he makes such proof, and thereby shows that 
there will be a sufficiency of assets remaining in the hands of the 
executor to pay all the debts, charges, and prior legacies, he is not 
Ontitled tOwaeeree.—S) Cio sco eciocs ce ccices.ccciewsweesios bodes 

12. Executor’s assent to legacy.—The law will not presume an execu- 
tor’s assent to a legacy to himself, in the absence of all acts or 
declarations conducing to show an assent; but, where an execu- 
trix, to whom a promissory note is bequeathed, afterwards mar- 
ries, and her husvand transfers the note to a third person, such 
transfer must be deemed an assent by him to his wife’s legacy. 
RIED. Taig ais 000 60s cane cces cess cnssnseccisecs's 


LIEN. 


1. Extra-territorial operation of statutory lien.—The lien created by 
the Mississippi statute of 1829, on property sold by an adminis- 
trator under an order of the probate court, (Hutchinson’s Miss. 
Code of 1848, p. 675, ch. 49, art. 8, § 3,) cannot be enforeed in this 
State, against a purchaser who here acquired the property in 
good faith for valuable consideration.—Marsh’s Adm’r v. Elsworth, 

2. Vendor's lien extends not to exchanged lands.—A vendor’s lien for the 
unpaid purchase-money of land cannot be enforced against other 
lands, obtained by the purchaser in exchange for those sold by the 
vendor.—Bishop v. Snell....--- Mac ceessceneestsseenecesccssecun 


LIMITATIONS, STATUTE OF. 


1, Action for breach of contract by common carrier.—An action againsié 
the owner of a steamboat, for negligence arising from the breach 
of a contract, is not within the statute of limitations of one year, 
(Code, § 2481.)—MoGill v. Monette... 22. ..c00- cecees ncncccccsnce 
Action for breach of title-bond.—Under the law existing before the 
adoption of the Code, (Clay’s Digest, 327, § 81,) there was no sta- 
tute of limitations applicable to an action for a breach of a ven- 
dor’s title-bond.—Bedell’s Adm’r v. Smith...... 2-2-2. 2-2. ---e-2 ee 
Action for contribution between surelics.—The statute of limitations 
does not begin to run between co-sureties, until one of them has 
paid more than his share of the common debt; hence, it is no de- 
fense to an action for contribution, that the statute of limitations 
had barred a recovery on the original debt before the commence- 
ment of the action, and that the defendant had never been sued on 
that debt.—Preslar v. Stallworth ...... 0.02002. 0ee2 cone cee e eee e ee 
4. Action for overflowing land.—Under tho provisions of the Code, 
(§ 2481, subd. 6,) one year is the bar to an action to recover dam- 
ages for overflowing lands.—Dolly v. McCall...--...-2-22--.-.-- 
. Amended bill in chancery.—If a Will is filed, by mistake, in the 
name of the wife as a feme sole, tv recover her interest in slaves 
which accrued to her before her marriage, and which vested in 
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LIMITATIONS, STATUTE OF—contInveb. 


the husband by virtue of his marital rights; and an amended bill 
is afterwards filed,in the name of husband and wiie, after the 
statute of limitations has barred the husband’s right of action,— 
the statute is a bar to the relief sought, although the statutory 
bar was not complete when the original bill of the wife was filed. 
Hang and Wee ©: AvETY so... sacses wccccss eee ee ee 169 
6. Appeal from chancery decree—Where an appeal is sued out in a 
chancery cause more than two years after the rendition of the de- 
cree which settled all the equities between the parties, and all the 
assignments of error relate to matters embraced in that decree, 
the appeal will be dismissed, on motion, because barred by the 





statute of limitations.—Bradford v. Bradley's Adm’rs......------- 458 


7. Summary proceeding against tax-collector and suretics—The State 
not being expressly included in the act of 1832, (Clay’s Digest, 
329, § 90,) which prescribes six years as the limitation of actions 
against the sureties of public officers, that statute does not apply 
to a summary proceeding against a tax-collector and his sureties, 
instituted in the name of the comptroller of public accounts, for 
the use of the State.— Ware v. Greene......- .----------- -2-- oe 494 

8. When statute begins to run against decedent’s estat?.—-The statute of 
limitations does not begin to run against an intestate’s estate, 
until the appointment of an administrator; but tt is not necessary 
that there should be a domestic administrator, when the intestate 
dies in a foreign State, and administratiou oti his estate is there 
granted by the proper tribunal, although such foreign administra- 
tor may have never had his letters recorded here, as authorized to 
do by the act of 1821. (Clay’s Digest, 227, § 31.)—-Manly’s Adm’r 
D AMIMRCCE ON WAC. 2. cs wcincsececews ence coes Beemer etree cletas 

9, Subsequent promise or acknowledgment.—To revive a debt barred by 
the statute of limitations, the subsequent promise, or acknowledg- 
ment, inust be clear and explicit; but it is not necessary that the 
evidence, by which that promise or acknowledgment is established, 
should be clear and explicit.—Strickland’s Adm’r v. Walker....- -- 30D 
See, also, ADVERSE POSSESSION. 


LUNATICS. 

1. Liability for necessaries.—An adult person, who is non compos men- 
tis, is liable on an implied contract for necessaries furnished him, 
suitable to his estate and condition in life; and where no guar- 
dian has been appointed for him, an action for the value of such 
necessaries must necessarily be prosecuted against him person- 
ally.—Ex parte Northington...-. poorest eee beat ee cise 496 

2. How lunatic must defend.—When an action is brought against an 
adult person who is non compos mentis, he must be defended by an 
attorney, to be appointed by the court, if necessary ; and if the 
court refuses to let the plaintiff proceed with his action, “unless 
he first have a guardian appointed by the probate court, and 
notify the guardian of the pendency of the suit,” a mandamus will 
be awarded by the supreme court, at the instance of the plaintiff, 
to compel the appointment of an attorney for the defendant. 496 
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MANDAMUS. 


See LUNATICS, 2. 





MORTGAGE. 


1. Validity of unrecorded mortgage.—In the absence of actual notice, 
an unrecorded mortgage is void, as against a purchaser at execu- 
tion sale against the mortgagor; consequently, where the plaintiff 
claims under a mortgage, and the defendant under a purchase at 
execution sale against the mortgagor, a general charge to the jury, 
in favor of the plaintiff’s right to recover, is erroneous, unless it 
is proved that the mortgage was duly recorded, or that the de- 
fendant had actual notice of its existence.—Barker v. Bell........ 354 

2. Sale of morigaged premises, under execution at law, for part of mort- 
gage debt.—In this State, a sale of mortgaged lands, under execu- 
tion at law, fora part of the mortgage debt, passes no title or 
interest to the purchaser, unless there has been a previous sur- 
render of the legal title by the mortgagee; and such surrender 
cannot be implied, in a court of Jaw, from the facts, that he was 
present at the sale, made no objection to it, and afterwards re- 
ceived from the sheriff the proceeds of the sale; consequently, the 





* lien of the mortgage is not thereby discharged, nor is the mort- 

er gagee, or a subsequent purchaser yt the mortgage sale with no- 

tice of the facts, thereby estopped from recovering the land in an 
ACUONAUIAW HBr OC csisies sides ascscascee Sihobvcrctscvaisaen eeatad Pee 354 


i) 


. Extinguishment and subsequent assignment ef mortgage—Where the 
condition of a mortgage is, that the mortgagor shall save harm- 
less the mortgagee against liability as his surety on a note due 
to athird person, the condition is performed, when the mort- 
gagor procures the cancellation of the note, and the substitution of 
anew note in its stead, with a different surety; and the mort- 
gage being thereby extinguished, it cannot then be assigned to 
the surety on the new note, for his indemnification, even though 
the assignment be made with the assent of the mortgagor, for 
valuable consideration, and contemporaneously with the cancel- 
lation and substitution of the notes.—Brooks v. Ruff..--------- -- 37] 

. Parol mortgage—A mortgage of personal property, given to in- 
demnify the mortgagee against liability on a note as surety for 
the mortgagor, being afterwards extinguished by the cancellation 
of the note, and the substitiutian of a new note in its stead, with 
a different surety; a verbal agreement between the mortgagor, 
the mortgagee, and the surety on the new note, made contempo- 
raneously with the cancellation and substitution of the notes, to 
the efiect that the mortgage shall stand as a security for the 
surety, constitutes a valid mortgage as between the parties. 
PO eae arse eae 2 sciaba ries cin wreclsaiereeoere SS er eee 37] 

5. Mortgaye of wife's property by husband.—Under the Code, (§ 1988, 

the husband has no right or power to mortgage, for his own indi- 





cs 


vidual debt, a slave belonging to the wife’s statutory separate : 
CRTC EUG COND: FUQNAQAN. 22006 ooae cone cscaceesccse wens -2s Ob 
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NON-CLAIM. 
See EsTATEs OF DECEDENTS, 6. 


NONSUIT. 


1. On verdict for less thar $50.—In an action on a note given for tho 
purchase-money of a slave, damages for a misrepresentation or 
breach of warranty of soundness constitute a good set-off, (Code, —, 
§ 2240;) and if the amount of the plaintiit’s recovery is thereby 
reduced to less than fifty dollars, he cannot be nonsuited under 
section 2365.— Wood § Kimbrough v. Fowler...--.--0+-- .ee--- 2-6 55 

2. With bill of exceptions ; may 2¢ taken when.—A non-suit may be 
taken, with a bill of exceptions, (Code, § 2357,) in consequence of 
the suppression of the plaintiff’s deposition, on motion, before 
the trial is entered upon.— Douglass v. M. § W. P. Railroad Co... 68& 


OVERRULED CASES. 


1. Gayle v. Hudson, 10 Ala. 115, overruled by Taylor v. Striekland... 642 
2. Sheppard v. Shelton, 34 Ala. 652, overruled, as to first head-note, 


nae conic b 6 bRKanOSKkeNaReaN pirmNNG ahi 242 
3. Stallings v. Newman, 26 Ala. 300, limited, as to first head-note, to 
cases commenced before the Code, by Wiliiams v. Ivey....-..----- 242 
4, Wallis v. Long, 16 Ala. 738, explained and limited, as to second 
headnote, by Miller o. Hampton... ... 2.202006 coe soocescccces 342 
PARTITION. 


1. When probate court may decree sale—Under the act of February 5, 
1856, (Session Acts 1855-6, p. 20,) an order for the sale of slaves, 
for partition among the several joint owners or tenants in com- 
mon, should net be granted by tho probate court, on the applica- 
tion of the guardian of infants, without proof that the sale would 
be to the interest of the infants; but, when the application is 
made by adult part-owners, such proof is not necessary, although 
some of the parties interested are infants.—Coker v. Pitts....--.- 692 
2. In chancery; rents, and improvements.—In a chancery suit for the 
partition of lands, by analogy to the rule prescribed by statute 
for real actions at law, (Code, § 2216,) a defendant, who holds 
possession under color of title, in good faith, will not be charged 
with rent for more than one year before the commencement of the 
suit; and he will be allowed compensation for the value of im- 
provements made by him during such possession, net excceding 
the rents charged against him.—Ormond v. Martin...-...2---.--- 59S, 





3. Same; action at law.—The act of February 6, 1858, “to regulate 
the practice in partition suits,” (Session Acts, 1857-8, p. 294,) dis- 
penses with the necessity of an action at law, to settle a contro- 
verted question of legal title arising in a chancery suit for the 

Fs 
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PARTNERSHIP. 
1. What constitutes partnership.—A contract between two steamboat 
companies, engaged in carrying passengers and freight between 
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PARTNERSHIP—conrinvep. 


Montgomery, Mobile and New Orleans, by which it was stipulated, 
that each company should furnish a specified number of boats, of 
which the respective owners should retain the property and assume 
the risk; that all losses, injuries, and damages, caused to third 
persons or their property, whether by accident, negligence, want 
of skill, or other cause, should be borne solely by the owners of the 
boat causing or sustaining such loss or damage; that the compen- 
sation of agents, at specified points, to attend to the joint business, 
and all losses paid for injuries and damages on cotton shipped from 
the river above through to New Orleans, should be a charge against 
the joint fund, and be borne by the parties according to their re- 
spective interests; that the proceeds and earnings of each boat, 
deducting therefrom the running expenses, should be ascertained 
monthly, and be divided between the parties in proportion to the 
number of boats furnished by them respectively; that uniform 
prices should be established, and through tickets be good on all 
the boats; and that neither party should be interested in any 
ther boat running on the same route, or make any private con- 
tract for his own advantage, which might be injurious to the 





oY? 
others,—constitutes the parties partners inter sese,—Meaher v. Coz, 
Brainard § Co. .---- mies eeac Roe, OE a 201 





2. Admission of new parincrs.—New members cannot be introduced 
into an existing partnership, even by a majority of the partners, 
without the consent of the others; yet, if the others recognize 
and treat the new members as partners, and continue the business 
with them under the original articles, this is sufficient to make 
them partners, and to render the original articles operative as be- 
UWOERWNOHE—“S.O sss oss ovine sSescicce sce mereesceees Seeiset saa's 201 

3. When equity will decree dissolution —Although the defendants may 
not have committed such acts of misconduct, or been guilty of 
such willful violation of the terms of the contract, as would au- 

: thorize a court of equity to decree a dissolution of the partner- 

ship for that cause; yet a dissolution will be decreed, where it ap- 
pears that that they refuse to carry out one of the terms of the 
articlesof partnership, and insist that, in order to conduct the 
partnership business successfully, that stipulation must be either 
changed or disregarded; that they have refused to correspond 
with the complainants, on matters connected with the partner- 
ship business; that the state of feeling between the parties justi- 
fies the apprehension, that the joint business can be no longer 
prosecuted to the mutual advantage of all the partners; that 
there is no partnership property which might be sacrificed by a 
sale, andthat a dissolution would not probably iutlict any mate- 
rial injury on either party.—S. C. .... 2... -----2 eee ee ween eee ee - 201 

4. Same; jurisdiction not affected by stipulation providing for reference 
to arbitration —A_ stipulation in articles of partnership, providing 
for a submissicn to arbitration of all matters of controversy which 
may arise among the partners, does not take away the jurisdic- 





tion of equity to decree a dissolution.—S. C.....-......-..------ 201 
5. Authority of partner, after dissolution of partnership, to execute note 
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PARTNERSHIP—Cconrinvunp. 
in partnership name.—A promissory note, executed by one partner 
after the dissolution of the partnership, in the partnership name, 
is not binding on the other partners, though given for a debs due 
from the firm at the time of its dissolution.—Cunningham y. Bragg 


a paaday ern aiats din’ re feer tet een ee 436 


PLEADING AND PRACTICE. 
IT, Panties. 


1. Who is proper party plaintif.—The obligee is the proper party 
to sue for the breach of a vendor's title-bond, (Code, § 2129,) al- 
though he bought a part of the land forthe use of a third person, 
and has sold the residue.—Bedell’s Adm’r v. Smith............---- 

2. When bailee may sue.—AA bailee for reward, having delivered the 
goods on board his barge to a steamboat, to be carried to their des- 
tination, may maintain an action in his own name against the 
owners of the steamboat, for the negligence and carelessness of 
their servants in the transportation of the goods, whereby plain- 
tiff lost his reward, and was compelled to pay damages to the own- 
ers of the goods.— McGill v. Monette.........--. 202+ e--0 e200 

3. How guardian may sue—Under the provisions of the Code, 
(§§ 2036, 2132,) a guardian may sue in his own name, for the use 
of his ward, to recover damages for the conversion of the ward’s 


4. How lunatic must defend.—When an action is brought against an 
adult person who is non compos mentis, he must be defended by 
an attorney, to be appointed by the court, if necessary ; and if 
the court refuses to let the plaintiff proceed with his action, “ un- 
less he first have a guardian appointed by the probate court, and 
notify the guardian of the pendency of the suit,” a mandamus 
will be awarded by the supreme court, at the instance of the 
plaintiff, to compel the appointment of an attorney for the defend- 
ant.—Ex parte Northington.......------ poe reaees chicos See 

5. Parties to summary proceeding.—In a summary proceeding against 

a tax-collector and his sureties, (Code, §§ 2596-97, 2628, 2632,) for 
his failure to pay into the State treasury the taxes collected by 
him, the unexplained omission of one of the sureties from the no- 
tice is fatal to the proceeding.—JVare v. Greene...---..-- ree eater 

6. Revivor ; parties to sci. fa —On the death of the nominal plaintiff 
in a judgment, a scire facias to revive it must be prosecuted in the 
nameof his personal representative, and cannot properly be issued 
in the name of the beneficial plaintiff alone, nor in the name of 
the deceased nominal plaintiffi—Baker, Fry § Co. v. Ingersoll. .... 


II. DecLaraTION, OR CoMPLAINT. 


7. Assignment of general and special breaches.—In an action by the 
purchaser, against the vendor of several slaves, a count on a sub- 
sequent contract,—by which it was agreed, on account of the un- 
soundness of one of the slaves, who was warranted sound, that 
the vendor should take back said slave, and should pay the pur- 
chaser a specified sum of money, which sum the count seeks to 


619 


4G 


296 


494 


503 


2 
4 
7 
4 

















| 
| 
| 
| 


Sab wn tet a 


ental 


INDEX. 79% 





PLEADING AND PRACTICE—CcontTINUED. 
recover,—does not require the assignment of a special breach, 
(Code, § 2235;) nor is a special breach required in a count on an 
alleged rescission of the original contract, by subsequent agree- 
ment, on account of the unsoundness of one of the slaves.—Slone 
OCR VUE Nas evsieie sits is Sine n cio ss ote cieisin sitimiememcnsia saceess2 
8, Averment of fact, and of conclusion —An averment that a slave is 
ansound, is the statement of a fact, and not of a conclusion from 
PU ea oe oreo as wiorcisik soc sine cities we winaials cre al eaciomiaciers 
9. How administrator may or must declare—The words “ adininistra- 
tor,” &e., following the plaintift’s name in the margin of the com- 
plaint, are, of themselves, mere descriptio persone ; but an aver- 
ment in the complaint, that the money sued for will, when col- 
lected, be assets of the decedent's estate, is sufficient to show that 
the plaintiff sues in his representative character.—Jlatson v. Col- 
Je OCS ORC CODER COC CET IOE ERC Ee ACE ae eer ee 
RING; CNW Ue EC OUNY  xinic win civaeeccles os :esiecs socchewcoeceawee 
10. Same.—The appellate court will take judicial notice of the fact, 
that the word “adm’r,” following the plaintiff’s name in the com- 
plaint, is an abbreviation for the word administralor.—Moscley’s 
1 ETE MURINE AO cies oie ainrs, s/n a swale) slaia sien Seine sis Sleiee@asieneiciase 6 
ll. Distinelion between counts in trespass and case.—The forms of com- 
plaint prescribed in the Code, (p. 554,) “for assault and battery,” 
and “for false imprisonment,” are both in trespass.—Williams v. 
WG Socscsteee Siaharsis Livie eisieisisie wie sagieein osen wees abienecioe scare 242, 
12. Same.—A count which avers that the defendants, “ maliciously 
and without probable cause, sued out a warrant, commonly called 
a peace-warrant, against the plaintiff,” is in case for a malicious 
prosecution; and so is A count which avers that the defendants, 
“recklessly and without probable cause, through their agent and 
servant, caused and procured a peace-warrant to be sued out,” &e., 
“on which said warrant plaintiff was arrested, and brought be- 
fore the said justice of the peace, who, on hearing the evidence 
advanced by the defendants, discharged plaintiff from the arrest 
under said warrant ;” but a count which avers that the defend- 
ants, ‘ recklessly, maliciously, and without probable cause there- 
for, caused the plaintiff to be arrested and imprisoned, on a 
charge that he had threatened to injure and destroy the lives and 
property of the defendants, and that plaintiff was imprisoned by 
defendant for ten days,” &c., is in trespass for false imprisonment. 
Owsley v. M. f W. P. Railroad Co... 2.20 cceccscces cccecceccee esis 
IIT. DEMURRER. 


13. Specification of grounds of demurrer.—A misjoinder of counts is 
not available on demurrer, unless specially assignéil as a ground 
of demurrer, as required by the statute (Code, § 2253.)—Owsley v. 
GEG N= Ee A ODU OO vecne ne a0 eines cnais deciewnisiewotesecivne secieies 

14. Demurrer to complaint assigning good anid bad breaches.—In an ac- 
tion on a penal bond, if the complaint contains a single count, as- 
signing several breaches, the insufficiency of one of the assign- 
ments is not a ground of demurrer to the entire complaint. 
Witlianson §& McArthur v. Woolf... cccaccseccsccccccsccccce secs 
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PLEADING AND PRACTICE—contTINvED. 

15, Demurrer to original and amended complaint.—Where the original 
complaint contains a single count, and an amended complaint is 
afterwards filed, containing several additional counts, a recital in 
the judgment-entry, that a demurrer was sustained “as to the first 
two counts in the complaint,” will be construed to apply to the 
single count in the original complaint, and to the first count in 
the amended complaint.—Stone § Best v. Watson....- Sapeeaseeee 


IV. PL¥aAs. 


16. Duplicity.—A plea which is double, is not demurrable on that ac- 
count.— Wynne v. Whisenant.......2...20ccscncncsccccce See 
17. Special plea ameunting to general issue.—It is no objection to a 
special plea, under our system of pleading, that it presents mat- 
ter which is available under the general issue, which is also 
pleaded.— Hopkinson v. Shelton...--...-.-+--- Sea oe cee 
18. Plea of former recovery.—A plea of former recovery must show 
that the cause of action in the two suits is the same.—S& C....--. 
19. What is good pleain bar.—That the plaintiff is one of the obligors 
on the bond which is the foundation of the suit, is properly pleaded 
in bar, and not in abatement.—Mitchell v. Turner...--.-.---...- 
20. Plea of ne unques administrater.—In an action brought by an ad- 
ministrator in his representative character, a plea, alleging facts 
which show that his letters of administration are void, for want 
of jurisdiction in the court by which they were issued, is a good 


279 


46 
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plea in bar.— JVatson v. Collins’ Adm’r.....------- Soseessiesesece Bor 


21. Plea of fraud.—In an action on a note given for the purchase- 
money of land, a special plea, averringj the vendor’s misrepresen- 
tations as to a material matter, and consequent injury to the pur- 
chaser, but containing no averment that such misrepresentation 
misled the purchaser, or constituted an inducement to the pur- 
chase, or was relied on by him, fails to make out a case of fraud. 
Kannady v. Lamberi..--- poses cee Se eetseskkeoss ee ere oe 

22. What is available under general isswe.—In an action on a note 
given for the purchase-money of land, a promise by the vendor to 
cancel and destroy the note, in consideration of the fact that the 
land was subject to overtlow, when he had represented that it was 
not, is available as a defense under the plea of the general issue ; 
but the vendor's misreprentations as to any material matter, 
which constituted an inducement to the purchase, and on which 
the purchaser relied, is only available under a special plea of set- 
off, by virtue of section 2240 of the Code.—S. C....-- pee en mens 

93. Error without-injury in sustaining demurrer io special plea.—The 
sustaining of a demurrer to a special plea, if erroneous, is not 
available to the defendant, when the record shows that he had 
the full benefit of the same defense under the general issue.—S. C., 

24. Presumption as to pleading —When no pleas appear in the record, 
the appellate court will presume that proper pleas were filed to 
let in the evidence which the primary court admitted.— Wynne v. 


Whisenant .. 0.00 cceese ee ey eT ee er rte 
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PRESCRIPTION. 
See ADVERSE POSSESSION, 2, 4, 5, 6. 


PRESUMPTIONS. 
See, Common Law, 1. 
ERROR AND APPEAL, 16-24 
EVIDENCE, 74. 


REHEARING AT LAW. 

1. On account of lost receipt, sing Jound.—Section 2407 of the Code, 
authorizing a rehearing after final judgment at law, on account 
of a lost receipt or discharge of the claim sued on, which has since 
been found, does not apply to a case where the action is founded 
on a promissory note, and the receipt only shows a payment of the 
original consideration of the note.—Davis v. McCampbell........ 
Same, on account of surprise, accident, mistake, or fraud.—Where the 
defendant in an action at law is required by the court, as the con- 
dition of a continuance, to confess a judgment for a part of the 
plaintiff’s demand, and confesses judgment accordingly, he cannot 
afterwards obtain a rehearing as to the confessed judgment, (Code, 
§ 2408,) on the ground ef surprise, accident, mistake or fraud.—s. C., 


re) 


SCIRE FACIAS. 
See, JUDGMENTS AND DicckeeEs, 10. 


SET-OFF. 


1. Of partnership demand against individual debt—A demand due from 
the plaintiff, to a partnership of which the defendant is a mem- 
ber, is not available as a set-off against a debt due from the de- 
fendant individually to the plaintiff; there being no averment or 
proof that such demand is the defendant’s individual property, 
or that his partners assented to his use of it as a set-off—Lvans 
Vs BUNB .2 0 ccc ces cass ncien nn cece cece s cece ee cence sce ese eeee ne 

2. Of demands not sounding in damages merely.— Under section 2240 of 
the Code, a cross demand for damages, on account of a breach of 
the vendor’s covenants of warranty, and a deficiency in the quan- 
tity of land, is available to the purchaser as a set-off, in an action 
at law on the note given for the purchase-money.—Nelms v. 
PHEW. oon 5 oe nonnin as cine coc cee noes sess cece es cece essececeees ‘ 

3. Same.—In an action on a note given for the purchase-money of a 
slave, damages for a misrepresentation or breach of warranty of 
soundness constitute a good set-off, (Code, § 2240;) and if the 
amount of the plaintifi’s recovery is thereby reduced to less than 
fifty dollars, he cannot be non-suited under section 2365.— ood & 
TERNOTOUGIEO: BOWL 6.2 c.05 56 asec wesc sae owelensicn mn aecee mime wou 

4. How pleaded.—In an action on a note given for the purchase- 
money of land, the vendor’s misrepresentations as to any ma- 
terial matter, which constituted an inducement to the purchase, 
and on which the purchaser relied, is only available under a spe- 
cial plea of set-off, by virtue of section 2249 of the Code.—Kanna- 
si esi cK a ede cep adxcease’s coh eaunreces 
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SHERIFF. a 
1, Compensation for conveying concviets to penitentiary.—In conveying & 
convict to the penitentiary, it is the duty of the sheriff to travel 
“the land route usually traveled” within the State (Code, § 8933); 
and he has no authority to carry him through other States, 
although “the land route usually traveled,” between the court- 
house of the county and the penitentiary, may be through those 





Btates.—Groene 0. MeGhee...... 2... 0002 cores cccees cenccccces sacs 164 


Commissions for execution of proecss regular on its face, but issued on 
roid judgment.—A sheriff is not entitled, as against the defendant 
in execution, to retain his commissions out of the proceeds of the 
sale of property under an execution regular on its face, but issued 
on a judgment which is void on account of the ineompetency of 
the presiding judge; although the statute (Code, § 2284) protects 
him in the execution of such process.—Jilson v. Sawy?...--..-- . 682 

Term of office judicially known.—The supreme court will take judi- 
cial notico of the time when a sheriff’s term of oftice expired. 
Ragland §* Howell v. Wyiin’s Adm’r......-. settee eeee eee seeee ness 
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SLANDER. 

1. What words are actionable—Words spoken of another, im puting 
to him the statutory offense of trading with slaves, (Code, § 3285,) 
are not actionable, since the offense does not involve moral turpi- 


tude, and the punishment affixed to it is not infamous.—Heath v. 


DeOANGAM. 2.22. 20s cncece cscs seve cess Cea 677 : 


SLAVES. 

1. Hirer’s authority to punish slave, an@ liability for abuse of that au- 
thority —In the absence of qualifying stipulations in the contract 
of hiring, the hirer acquires the master’s authority to inflict rea- 
sonable punishment on the slave; and in determining wliat is a 
reasonable punishment,—a question which admits of no certain 
and uniform solution,—regard must be had to the nature of the 
offense, and to the temper of the slave while receiving the pun- 
ishment; since obstinacy, refractoriness, or rebelliousness on his 
part, justifies severer punishment than would otherwise be right 








and proper.—Tillman v. Chadwick...... : 
Validity of contract made with slave.—A promissory note, given to 
a slave, for money borrowed from him by a white man, is void, 
and will not support an action.— Martin v. Reed ..............-.- 198 3 
3. Same.—Although the sale of any article to a slave, without the 
consent of the master, specifying the article, is a penal offense 
under the laws of this state; yet, if the contract has been fully 
executed, and the property delivered to the slave, it dues not lie 
in the mouth of a third person, when sued by the master for a 
trespass to the property, to allege the illegality of the contract. 
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Sterrett(’s Ear v. Kaster.... 2.022. 2200 teeeee eee 366 
{. Master's right to money acquired by slave; validity of contract for i 
benefit of slare-—W the master knowingly permits his slave to , 
acquire money, and to pay it out to a third person, in a fair busi- 
dess transaction, he cannot afterwards reclaim it; but, if suck 
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SLAVES—cONTINUED. 
third person receives and holds the money for the benefit of the 
slave, and as his bailee, and it is afterwards used, without the 
knowledge of the master, in purchasing the slave for himself 
from the master, the contract is void, and does not divest the title 
or the master:-— Webbe. Kelly... <.cc02 ceeds scetesiecsiccsccecss 
5. Gift te slave.—There is no statute ‘or rule of law in this State, 
which prohibits a gift of old clothes, or other articles harmless in 
their nature, to a slave, without the knowledge or consent of his 
master; but the title and possession, en the delivery of the arti- 
cles to the slave, must be referred to the master.—Deraughn v. 
WIM aa cisw cease Newisisoc) sce sacceben cocci seaeaat sieeeeinnew ees 
6. Validity ef bequest of frecdom to slave.—In this State, 2 direct be- 
quest of freedom to slaves is void, unless their emancipation is 
autborized by some special legislative provision; and where the 
testator is authorized, by a special statute, te emancipate his 
slaves at his discretion, but is required, as a condition precedent, 
previously to convey a certain quantity of land to the judge of 
the county court, in trust for theig use, as a security that they 
shall not become a public charge, a devise of the land te the 
slaves themselves, in a will which is not sufliciently attested to 
pass real estate, is not a substantial compliance with the statute, 
and the bequest and devise are both void.—Jack et al. v. Dovan’s 
VETO ss cess one% Sisgaieenin seo ae mace adiaieinieiecome ve mina eraaree Riesiseee 
7. Validity of testamentary trust for emancipation of slaves at their 
eélection.—A testamentary trust for the emancipation of slaves, the 
execution of which is made to dvpend on the election of freedom 
by the slaves themselves, is void, becanse they have not the Jegal 
-apacity to make the election; and the same principle applies, 
where the executor is directed to carry the slaves, for the purpose 
of emancipating them, “te some non-slaveholding state, or to the 
republic of Liberia, as the said slaves may prefer.”—Creswell’s 
LEP 0: WANE? ccccnc ees Biaaiaawslomelsicareecinale aetanpececwe sees 
8. Emancipation act of 1860 xot retreactive—The act of February 
25, 1860, “to amend the law in relation to the emancipation of 
slaves,” (Session Acts 1859-60, p. 28,) does not affeet wills which 
had been admitted to probate before its passage.—Jenes v. Jones’ 
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SUMMARY PROCEEDINGS. 


1. On tax-collector’s bond; partics.—Inja summary proceeding against 
a tax-collector and his sureties, (Code, §§ 2596--97, 2628, 2632,) for 
his failure to pay into the ‘State treasury the taxes collected by 
him, the unexplained omission of one of the sureties from the no- 
tice is fatal to the proceeding.— Ware v. Greene.....-..------ Sein 

2. Same ; limitation. —The State not being expressly included in the 
act of 1832, (Clay’s Digest, 329, § 90,) which prescribes six years 
as the limitation of actions against the sureties of public officers, 
that statute does not apply to a summary proceeding against a 
tax-collector and his sureties, instituted in the name of the comp- 
troller of public accounts, for the use of the State.—S, C......-.- 
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SUMMARY PROCEEDINGS—contiInvuen. 

3. Ox bail-bond.—To.susiain a summary judgement against the surety 
on a bail-bond, (Code, § 2737,) the record must aflirmatively show, 
not only that the debtor was guilty of an escape. bat that the 
escape was committed “ by passing beyond the prison bounds.” 
OT ROE SR SERS ee eee ee : 

. Continuance, and discontinuance.—A summary proceeding by notice 


—_ 


and motion will be discontinued, unless some action is had on the. 
notice at the return term, although the “stay-law” prohibits the, 
rendition of judgment at that term; yet the plaintiff may keep. 
alive his notice, by having it docketed, according to the rule of, 


practice adopted at this term, or by some action of the court con- 
tinuing its existence.—Ex parte VN, £.§: 8. W. Railroad Co.....-- S 

d. “ Stay-law” applies to summary proceedings.—The first section of the 
act “to regulate judicial proceedings,” approved the 8th February, 
Ie61, and commonly known as the “stay-law,”. (Acts of Called 
Session of 1861, p. 3,) which prohibits the rendition of judgment 
at the return termof any “suit, writ, summons, complaint or Dill,” 
applies to a summary proceedsag by notice and motion, on the 
part of an incorporated railroad company, against a delinquent 
stockholder ;-although the charter of the company authorizes the 
rendition of judgment in its favor at the return term of the no- 
tice, provided it has been served twenty days previous thereto. 
S.C. 


« 


SURETIES. 

I. Discharge of surety by new contract between creditor and principai 
debtor. —A new contract between the ereditor and the principal 
debtor, made without the consent of the surety,.and founded upon 
valuable sonsideration, by which the time of payment is extend- 
ed, discharges the surety, although no other day of payment is. 
TOU —OON 050. aks lr. SMU EORE O0.0co oa ccacie sesecces cn0eoees oe 

2. Same; usury.—An agreement -by the principal debtor to pay 
usurious interest in future,in consideration of the ereditor’s prom- 
ise to extend the day of payment, being void, does not discharge 
the surety; whether the actual payment of usurious interest by 


the principal, would discharge the surety, quere?—S. C...---.-.- 3 


3. Actionat law between co-suretics on official bond.—One of the sureties 
on a sherifi’s official bond cannot maintain an action at law on the 
bond, against the other sureties, for their principal’s default. 
ONTO, SC Ye phe eae ha ie eee Se eee 

4. Action for contribution ; limitation of.—The statute of limitations 

does not begin to run between co-sureties, until one of them has 
paid more than his share of the common debt; hence, it is no de- 
tense to an action for contribution, that the statute of limitations 
had barred a recovery on the original debt before the commence- 
ment of the action, and that the defendant had never been sued on 
that debt.—Preslar v. Stallworth.........-.-.--22+ ---2 s-ec cece ne 
. No subrogation at law.—If a surety pays a judgment against him- 
self and his principal, and takes an assignment of it to himself, 
the judgment is extinguished, and he cannot, at law, be subro- 
xated to the rights of the plaintiff as against a co-surety.—S. C... 
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TRESPASS. 


1. Action lies for killing deg.—Trespass lies, in favor of the owner, 


© 
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for killing a dog, which was at the time in the possession of a 
third person under a loan.— While v. Brantley....-....2.-.0---- 
Lies against corporation —An action of trespass for false imprison- 
ment lies against a corporation.—Owsley ve MW. f+ WP. Railroad Co. 
What constitutes trespass to really—Where «a house is erected 
partly on the lands of the plaintiff, and partly on the adjoining 
lands of the defendant; but it is not shown to have been so 
erected by agreement with the plaintiff, under circumstances 
which would justify its removal as a mere chattel,—the mere fact 
that the greater part of it is on the defendant’s lands, gives him 
no right to enter on the plaintiff’s lauds, or to remove the house 


Distinction between counts in trespass and casc.—The forms of com- 
plaint prescribed in the Code, (p. 554,) “for assault and battery,” 
and “for false imprisonment,” are both in trespass.—JVilliams v. 
Same.—A count which avers that the defendants, “ maliciously 
and without probable cause, sued out a warrant, commonly called 
a peace-warrant, against the plaintiff,” is in ease for a malicious 
prosecution; and so is a count which avers that the defendants, 
“recklessly and without probable cause, through their agent and 
servant, caused and procured a peace-warraut to be sued out,” 
&c., “on which said warrant plaintiff was arrested, and brought 
before the said justice of the peace, who, on hearing the evidence 
advanced by the defendants, discharged plaintiff from the arrest 
under said warrant ;” but a count which avers that the defend- 
ants, “recklessly, maliciously, and without probable cause there- 
for, caused the plaintiff to be arrested and imprisoned, on a charge 
that he had threatened to injure and destroy the lives and prop- 
erty of the defendants, and that plaintiff was imprisoned by de- 
fendants for ten days,” «&c., is in trespass for false imprisonment. 
OAR CME GWE NOUTO0d 60a. = o<i56/3 si scrciaeeasaacissesioscsin 


5. Evidence of arrest and imprisonment.—In trespass for an assault 


and battery, and for false imprisonment, evidence of an arrest and 
imprisonment without legal process, or under legal process which 
is void on its face, is relevant and admissible; secus, as to evi- 
dence of an arrest and imprisonment under process which is not 
void on its face.— Williams v. Ivey..---..---22 ecccce ce cece cece : 
Evidence in mitigation of damages.—On the execution of a writ of 
inquiry, after judgment by default, in trespass for taking personal 
property, the fact that the property was, at and before the levy of 
the execution which constituted the trespass complained of, in 
the possession of the defendant in execution, is competent evi- 
dence for the defendant, in mitigation of damages, as tending to 
show that he acted in good faith in having the levy made.—Ster- 
HOUS CBO ON Cs, TLUSION icici Sc waa ese s co saieieainlaw a neains sieacioees 
Same.—On the execution of a writ of inquiry, after judg- 
ment by default, in trespass for taking personal property, the 
defendant is estopped from showing, even in mitigation of dam- 
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TRESPASS—contTiINvueD. 
ages, that the plaintiff had not such a title as would authorize a , 
recovery; yet he may show in mitigation, that the plaintiff was 

not the owner of the property, as that fact is not necessarily in- 

consistent with the plaintifi’s right to recover.—Sterrett’s Ex’r v. 

See eta CeCe et cee soa ees See eck Coheebawse ce cebeveseeuce 366 i 
9. Vindictive damages.—In trespass quare clausum fregit, a charge 
to the jury, asserting that they can not give vindictive damages, 
“unless they believe, from the evidence, that the defendants ma- 
liciously entered upon the plaintiff’s lands, in a rude, aggravating, 
or insulting manner,” is erroneous, because it improperly restricts 




















































the standard of liability.—Devaugh nv. Heath...... Be See 595 
TROVER. 


See HusBAND AND WIFE, 8. 


TRUSTS. 

1. Contract between trustee and cestui que trust.—To subject a mar- 
ried woman’s separate estate, created by deed or will, to the pay- 
ment of a debt contracted by her with her trusjee, or with a 
partnership of which he is a member, it is not enough for the 
complainant to aver and prove that “the articles were furnished 
by her express desire, under the faith and credit of her separate 
estate, and were suitable and proper to ber condition in life”: he 
must repel the imputation of bad faith, which the law casts upon 
him, by showing that the prices charged were reasonable, and 
that he made no profit by the transaction.—Cleveland v. Pollard, 556 : 

2. Admissions cf cestui que trust admissible against trustee—In an 
action brought by the trustee of a married woman, suing for her 
use, her admissions are competent evidence against him.—McLe- 
UTEP ANON ws 26 See wt alate Seb wo cckee ces ce ska cdec sic cece 662 

3. Voluntary executory trust not enforced.—A court of equity will not 
enforce, against the grantor or his personal representative, a 
purely voluntary executory trust in favor of a grand-child.—Lo- 
Fae DG) BEAT ooo con oscss case ebinccistesc’o as eee 606 








USURY. 
See CHANCERY, 10. 
SURETIES, 2. 


VENDOR AND PURCHASER. 

1. Adverse possession by purchaser, under color of title—Where a pur- 
chaser enters into the possession of land under a vendor’s bond, 
conditioned to make title by a specified day, which must arrive 
before a part of the purchase-money is due by the terms of the 
contract, his possession can not be considered adverse to the ven- 
dor, until the day appointed for the conveyance of the title; and 
where such bond is executed by one who professes to act as the 
agent of several joint owners, for one of whom he has no authority 
to act, and is thus conditioned for the conveyance of title by them, y 
the character of the purchaser’s possession is the same as to all 
the owners.—Ormond ©. Martin... -.00.02dsccnssc cobs cece ccccise oi | 
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VENDOR AND PURCHASER—COnNTINUED. 


®, Action on title-bond ; limitation.—Under the law existing before the 


ve 4 


15 ld 


adoption of the Code, (Clay’s Digest, 527, § 81,) there was no sta- 
tute of limitations applicable to an action for a breach of a ven- 
dor’s title-bond.—Bedell’s Adn’r v. Sinith...... 2.222. cc. ceeeeeee 61e 
3. Same; declarations of vendor and his administrator, showing refusal 
and inability to make title—In an action on a title-bond, against 
the personal representative of the vendor, the declarations of the 
yendor in his life-time, and of the defendant after his qualitiea- 
tion as administrator, showing a refusal and inability on the part 
of each to make title, are competent evidence for the plaintiff. 619 
. Same ; tender of deed, and eviction.—W here the vendor has no title, 
: and, for that reason, refuses to make a title when requested, the 
4 tender of a deed by the purchaser, to be executed, is not necessary 
to perfect his right of action on the title-bond; and an actual 
eviction of the purchaser is not necessary, since his right of ac- 
tion accrues as soon as the bond is broken by a failure to convey. 619 
Measure of dameges to purchaser on account ef vendor's misrepresenta- 
tions as to quantity of land.—In ascertaining the damages which 
the purchaser is entitled to recover, on account of his vendor’s 
inisrepresentations as to the quantity or quality of the land, the 
stipulated price is not conclusive evidence of value: where tho 
misrepresentation is as to the number of acres in a particular 
parcel of the tract, the proper mode of computing the damages is, 
to multiply the average value (not of the entire tract, but) of the 
particular parcel per acre, by the difference between the number 
of acres which it actually contained and the number whichit was 
represented to contain.— Thompson v. Bell.....------- ietieenwese schoo 
. Abatement of purchase-money ; computation of intercst—In making: 
an abatement of the purchase-noney, where the several notes fall 
due at different times. and do not bear interest until after matu- 
rity, itis a proper method of computing interest, to divide the 
amount of the damages by the number of notes, and to allow in- 
terest on each sum from the time the notes respectively fall due; 
but, where the several notes, though falling due at different times, 
all bear interest from a given day before maturity, the interest on 
the damages should be computed from that day, and not from the 
maturity of the last note —Wright v. Wright.....-.-----.--.-+-- 420 
7. Vendoy’s lien extends net to exchanged lands.—A vendor’s lien for the 
unpaid purchase-money of land cannot be enforced against other 
lands, obtained by the purchaser in exchange for those sold by the 
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vendor.—Bishop v. Snell....------------ etiseseum snee Melvileeaeeeas 9¢ 

’ - 
; WILLS. 
: 4. General rules of construction—In the construction of wills, all the 
2 parts are to be construed in relation to each other, so as to form, 
. if possible, one consistent whole; and though the former of two 
$ R n : ae 2 
; inconsistent clauses must yield to the latter, yet this rule is only 
j applicable after the failure of every attempt to give to both such 


a construction as will render them equally effective.— Wynne and 
iar ti: SINC ne sos ato toed swhe eros salen side Seana sameneuan 37 
See, also, LeGacy AND DEVISE. 
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WITNESS. 

1. Compéleney of corporator as witness for corporation.—The society of 
free-masons being a purely charitable corporation, a member of 
the society cannot be said to have the smallest pecuniary interest 
in the event of a suit to which the society is a party; conse- 
quently, he is a competent witness for the society.—Burdine v. 
Grand Lorge of Alabama 

2. Competency of distributee as witness for estate—On the death of a 
married woman, pending an action brought by her trustee for her 
use, a distributee of her estate is not a competent witness for the 
plaintiff.—McLemore v. Nuckolls.......----0 220. cone wwe eee cece 

3. Competency of transferror as witness for transferree.—A distribu- 
tee of an estate, who is shown to have released to the other dis- 
tributees his interest in the subject-matter of a suit brought by 
the administrator in his representative character, is not incompe- 
tent as a witness for the plaintiff under section 2290 of the Code. 
Coate v. Coate’s Adn’r 

4. Competency of distributee as witness for administrator—But such 
distributee, notwithstanding such release, is not a competent wit- 
ness for the adininistrator, on the ground of interest, although he 
might be rendered competent by a release of his entire interest 





in the estate.—S. C. 

5. Competency of witness as affected by intercst.—An 6bligor in a bond 
given under section 1691 of the Code, when administration is 
committed to the general administrator, the sheriff, or the coro- 
ner, conditioned for the payment of the fees and allowances made 


by the court on such administration, “if the property of the es- 
tate is insufficient therefor,” is not, under section 2302 of the Code, 
incompetent as a witness for such administrator, in an action 


al 


brought by him in his representative character.—AS. ( 

6. Personal attendance of witness, and suppression of deposition. 
Semble, that the act “to compel the personal attendance of wit- 
nesses in civil cases,” (Session Acts 1857-8, p. 34,) does not apply to 
a witness who is confined in jail under a judicial sentence; but, 
if the proper affidavit has been made, and the attendance of the 
witness can be procured, the deposition ought to be suppressed. 
Webb v. Kelly 

7. Release of surety on detinue bond, and examination as witness.—The 
surety on a detinue bond may be released, and examined as a wit- 
ness for his principal, on the execution by the latter of a new 
bond, with other good and sufficient sureties; but it is not per- 
missible to erase the surety’s name from the bond, against the ob- 
jection of the obligee, and substitute the name of another surety 
an) his stead.—S. C....- 22... -25 ose oe cine cc cs ee sececentes seese- 333 

8. Competency of plaintiff, in action against common carrier, to prove’ 
contents and value of lost baggage.—In an action against a railroad 
company, as a common carrier, to recover damages for the loss of 
a passenger’s baggage, the plaintiff may prove the contents and , 
yalue of his trunk by his own oath.—Douglass v. M. § W.P. Rail-; 
road Co.. 

9. Mode of impeaching. —A witness cannot be cross-examined touching 
an irrelevant matter, for the sole purpose of impeaching him. 
Bivens v. Brown.... 








